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Revenue — Excise — " Carriage " — Gover- 
ness C<vrt — Vehicle ** constructed or adapted 
for use " soUHy for Conveyance of Goods 
— Customs and Inland Revenue Act, 1888 
(51 Via. c. 8), s. 4, sub'S, 3. 

Upon the hearing of an information 
charging the respondent unth keeping a 
carriage without a licence, it was proved 
that he drove a pony attached to a governess 
cart. The respondent gave evidence that 
the vehicle was tised solely for the purposes 
of his business of a wardrobe dealer, and 
that he never used it for pleasure, but only 
drove in it to private houses to caUfor and 
bring away goods after receiving orders : — 
Held, thcU die vehicle did not come unthin 
the exception to the definition of *^ carriage" 
in section 4, sub-section 3 of the Customs 
and Inland Revenue Act, 1888, of **a 
waggon, cart, or other such vehicle, which 
is constructed or adapted for use, and is 
used, solely for the conveyance of any 



goods or burden in the course of trade or 
husbandry/' 

The word '^ soMy " in that clause applies 
to the preceding words *^ constructed or 
adapted for use," 

Case stated by Justices of Liverpool. 

An information was preferred by^ 
Thomas Henry Moore, one of bis 
Majesty's officers of Inland Revenue for 
Liverpool (hereinafter called the appel- 
lant) against Richard Lewis, of 22 Low 
Hill, Liverpool (hereinafter called the 
respondent), charging that the respon- 
dent on February 9, 1905, at the city of 
Liverpool, did keep a carriage, for the 
keeping of which a licence was, and is, 
required by the statute in that behalf, 
without having a proper licence under 
the statute. 

The information was heard and deter- 
mined by the Justices on March 24, 1905, 
when they dismissed the same. 

At the hearing of the information the 
appellant proved that on February 9, 
1905, he saw the respondent in the said 
city driving a pony attached to a vehicle 
which he, the appellant, described as a 
governess cart. It was of the well-known 
type of such a vehicle, having cushions. 
B 
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MooBB V, Lewis. 

There were do goods in the cart. The 
respondent was defended by a solicitor, 
who admitted that his client had been 
fined in December for keeping the 
same carriage without having a licence 
for it. He called the respondent, who, 
with two witnesses (one a female assistant 
to him, and the other a man with 
whom he stabled the carriage), swore that 
since the conviction in December the 
vehicle had been used by the respondent 
solely for the purposes of his business — 
that of a general broker and wardrobe 
dealer. He never used it for pleasure, on 
Sundays or any other day. He genemlly 
took a buyer with him in it when he was 
buying goods at private houses. He 
never used it to solicit orders nor for 
collecting debts, and only drove in it to 
private houses to call for and bring away 
goods afber receiving orders. He had had 
the carriage specially strengthened to go 
long distances, as his business called him 
to different parts of Lancashire and 
Cheshire. His name with the word 
*' Liverpool '' was painted on the shaft 
of the carriage in letters over one inch 
long. 

The appellant contended that the 
vehicle did not come within the exception 
from the definition of " carriage " of ** a 
waggon, cart, or other such vehicle, which 
is constructed or adapted for use, and is 
used, solely for the conveyance of any 
goods or burden in the course of trade or 
husbandry," in section 4, sub-section 3 of 
the Customs and Inland Revenue Act, 
1888, and cited the case of ffanworth v. 
Williams [l903] ^ in support of his argu- 
ment. On the other hand, the respon- 
dent's solicitor contended that such excep- 
tion protected his client. 

The Justices were of opinion (a) that 
the vehicle was adapted for use for the 
conveyance of goods in the course of the 
respondent's trade; (6) that the vehicle 
was used solely in connection with the 
respondent's trade ; (c) that the real use 
of the vehicle under ordinary circum- 
stances was for the conveyance of goods 
in the course of the respondent's trade ; 
{d) that it would be unduly straining the 
excepting words if their meaning pre- 
cluded the vehicle being used at any time 
(1) 67 J. P. 316. 



and under any circumstances for any 
other purpose than the conveyance of 
goods ; (e) that a strictly literal construc- 
tion of the words in the exception would 
forbid the vehicle being used at all when 
empty without a licence ; (/) that it was a 
question of fact for them to decide whether 
the vehicle in question came within the 
exception. They therefore dismissed the 
information. 

The question for the opinion of the 
Court was whether the Justices came to a 
correct determination in point of law. 

The Attorney General {SirE. B, Finlay, 
K,C.) {RowlaU with him), for the Crown. 
— This vehicle does not come within the 
exception to the definition of '* car- 
riage " in section 4, sub-section 3 of the 
Act of 1888. It is not a waggon, nor 
ejusdem generis with a waggon — Danby 
V. Hunter [l879].* Further, it is not 
'* constructed or adapted for use .... 
solely for the conveyance of any goods 
or burden in the course of trade or hus- 
bandry " — HanuH>rth v. Williams,^ 

It is not enough that a vehicle is 
capable of being used for the conveyance 
of goods '^ in the course of trade or hus- 
bandry." In order to come within the 
exception, it must be shewn that it was 
constructed or adapted for use solely for 
that purpose. The language of the defini- 
tion of ** carriage" in section 19, sub- 
section 6 of the Customs and Inland 
Eevenue Act, 1869, though not quite the 
same as that of section 4, sub-section 3 
of the Act of 1888, is nevertheless strong 
to shew that the view taken by the 
Justices in the present case was not the 
right one. Flection 14, sub-section 4 of 
the Corrupt and Illegal Practices Preven- 
tion Act, 1883, provides that no person 
shall be liable to take out a licence for 
"any carriage by reason only of such 
carriage being used without payment or 
promise of payment for the conveyance of 
electors to or from the poll at an elec- 
tion." And section 10, sub-section 4 of 
the Municipal Elections (Corrupt and 
Illegal Practices) Act, 1884, contains a 
similar exemption with regard to munici- 
pal elections. These provisions shew that 
the Legislature proceeded upon the view 
(2) 49 L. J. M.C. 15 ; 5 Q.B. D. 20. 
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that even an occasional use of a carriage 
would do away with the exemption. 

No counsel appeared for the respon- 
dent. 

Lord Alybbstonb, C.J.— I am afiraid I 
must repeat what I have said more than 
once since I have occupied this seat, that 
one cannot be too careful not to express 
opinions which are not necessary for the 
purpose of the decision of the case before 
the Court. I think that by the course of 
the argument in Hanuxfrth v. WiUiama ^ I 
was misled into saying something as to the 
application of the word "solely" which 
was not necessary, and which I now think 
was wrong. 

In my opinion, the true construction of 
section 4, sub-section 3 of the Act is "con- 
structed solely for the conveyance of any 
goods, adapted for use solely for the con- 
veyance of any goods," and " used solely 
for the conveyance of any goods." I do 
not accept the view that in order to come 
within the exception the vehide must be 
something ejusdem generis with a waggon, 
meaning thereby a heavy vehicle. A 
cart may be very heavy or very light, 
and I do not think that the ques- 
tion of taxation or non-taxation depends 
upon the weight or character of the 
vehicle if the other conditions are ful- 
filled, but there must, I think, be a ful- 
filment of all the conditions. But taking 
it to mean a vehicle which has to be 
either constructed or adapted for use 
solely for the conveyance of goods, and 
which is used solely for that purpose, I 
am clearly of opinion that the Justices 
have not applied the law properly, and 
that their findings are only consistent 
with their having wrongly directed them- 
selves upon the point of law. In clause 
{b) they say that " the vehicle was used 
solely in connection with the respondent's 
trade." That is clearly fai* from the 
point. It would cover the case of a man 
who went about soliciting orders in his 
own gig. In clause (c) they say that 
"the real use of the vehicle under 
ordinary circumstances was for the con- 
veyance of goods in the course of the 
respondent's trade." That again seems 
Ik) me to overlook the condition required 
i>y the statute. When we look at the 



statement of the evidence upon which 
they have based those findings, it is 
obvious that it in<^luded the case of a 
person going to a liouse and not know- 
ing whether he would find any goods 
there to take away. Under these cir- 
cumstances it seems to me that the 
Justices have not applied the proper con- 
struction to the statute, and have not 
properly directed themselves in order to 
ascertain the true question of fact. The 
argument of the Attorney-Qeneral must 
prevail, and we must hold that this 
vehicle ought, upon the findings of fact, 
if the Justices had properly directed 
themselves, to be liable to taxation. 
The Case must go back to the Justices 
to convict. 

Wills, J.— I am of the same opinion. 
I think that the natural grammatical 
sense of the phraseology which has been 
used is that the word " solely " attaches 
itself to each of the three members of the 
preceding phrase. If it was intended 
that " solely " should attach only to the 
part of the phrase which says " is used," 
I agree with the Attorney-General that 
the natural way of expressing that would 
have been to say " is solely used." That 
would have excluded the argument which 
has been raised, and I think successfully 
raised, that it ought to apply to the 
whole three members. It is very true 
that the phraseology of Acts of Parlia- 
ment is not always accurate, but I do not 
think that that is a reason for construing 
the language of Parliament inaccurately 
merely because it is the language of Parlia- 
ment, and I think, unless there is some 
reason in the nature of things or arising 
from the fact that to construe it naturally 
would create something unreasonable, 
that we ought to follow the usual rule 
and treat Parliament as using grammatical 
language and a.s being reasonably correct 
in style, applying to the language the 
same principles as we should apply to that 
of any other intelligent body or person. 

For these reasons I think it is quite 
clear that any expression of opinion 
which fell from the Court in Hantoorth v. 
WUHama,^ and which might be deemed to 
conflict with our present view, was an 
obiter dictu/ni not at aU necessary for the 
b2 
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decision «of that case, and therefore that 
we are not bound by it in this case. 

Dabliko, J. — I am of the same opinion. 
It is manifest that the words used in this 
Act of Parliament are not used very 
carefnlly. It seems to me that, upon the 
foots found, it is apparent that this cart 
was not used solely for the conveyance of 
goods, nor, I think, even mainly for the 
conveyance of goods. It is perfectly 
plain that the respondent, who was a 
wardrobe dealer, drove long distances 
about the country. He took a buyer 
with him ; he did not know for certain 
that he was going to buy any goods, 
because if the price asked was too much, 
or more than the buyer advised him to 
give, it is clear that he would not have 
bought the goods at all. When, there- 
fore, it is said that he used the cart to call 
for and bring away goods after receiving 
orders, it cannot mean orders for goods, 
but merely orders to call at a particular 
place. He called with the buyer. If the 
buyer and the seller of the goods could 
agree about the price, he put the goods 
into the trap and drove away. If they 
did not agree as to the price, he would 
leave the goods where they were and 
drive on to some other place to which he 
had been ordered. I therefore think that 
this is a kind of cart or trap which the 
Legislature intended to tax when it passed 
this Act of Parliament. 

Appeal aUowed and Case 
remitted. 



Solicitor — ^Solicitor of Inland Revenue. 

[Beported hf F. Cowper, JStq., 
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T„^« 7 Q OA I ElSDON v. HaMPSTEAD 

jSyl2%8 I BoEOuoH Council. 
Aug. 11. J 

[75 L. J. Ch. 27.] 

Metropolis — New Street — Paving Ex- 
penses — Apportionment — Validity — 
Owners of Land '* Abutting " on New 
Street — Declaratory Judgment — Metro- 
polis Management Act, 1855 (18 <i& 19 Via. 
c, 120), s, 105 — Metropolis Management 
Amen^nent Act, 1862 (25 db 26 Vict. 
0. 102), s. 77. 

Where an apportionment in respect of 
the paving expenses of a new street has 
been bona fide made by a borough eouncUy 
acting under the powers of the Metropolis 
Management Acts, the Court, notunth- 
standing the decision in Grand Junction 
Waterworks v. Hampton Urban Council 
([18981 M.C. 218 ; 67 L. J. Ch. 603 ; [1898} 
2 Ch. 331, 345), will declare such appor- 
tionment invalid if a merely nominal sum 
has been therein apportioned in respect of 
cm alleged strip of land down one side of 
the new street, and the Court finds in fact 
that there was no such strip, and that eon- 
sequently the owners of the houses bounding 
or {ibutting on that sjde of the new street 
had no portion of the paving expenses 
apportioned upon them. 

The plaintiff Louisa Mary Elsdon was 
the owner in fee and in receipt of the 
rack rents of Nos. 1 and 2 Gondar 
Mansions, situated on the east and west 
sides of a new street called Gondar 
Gardens, in the Borough of Hampstead, 
and also of certain other houses and pre- 
mises on the east side of Gondar Gardens. 
The trustees of the will of the late Henry 
Perry Cotton were the owners of the 
land bounding or abutting on the west 
side of Gondar Gardens for a distance of 
650 feet, and coloured blue on a plan 
annexed to the statement of claim. 

It appeared that the Cotton trustees 
had purchased their land from the Grand 
Junction Waterworks Co., and it had 
been conveyed to them by an indenture^ 
of August 9, 1881, under the description 
of all the land on the west side of an old 
fence, '^ bounded on or towards the east 
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by property of the company together 
with all and singular buildings, fences, 
hedges, ditches, drains, ways, paths, pas- 
sages, mines, minerals, commons, common 
of pasture, rights, profits, privileges, ad- 
vantages, and appurtenances whatsoever 
to the said hereditaments hereby con- 
veyed, or intended so to be, or any part 
thereof belonging or in any wise apper- 
taining to or with the same or any part 
thereof now or heretofore demised, ulsed, 
occupied or enjoyed." The waterworks 
company were the former owners of the 
lands on either side of the new street, and 
they had erected a wooden fence running 
from north to south and forming the 
eastern boundaiy of the lands conveyed 
to the Ootton trustees. From this date 
onwards the Cotton trustees granted leases 
of this land, coloured blue, with the 
houses thereon, which houses all fronted 
on a road called Sarre Eoad, running 
parallel to Qondar Gardens on the west 
side, but having gardens or grounds at 
the back extending down to Gondar 
Gardens and separated from it by the 
fence in question, which stood on a 
narrow strip of land less than one foot 
in width. In this fence were several 
gateways opening into Gondar Gardens. 

On October 30, 1891, the waterworks 
company conveyed to the plaintiff their 
land on the east side of the boundary 
fence. On October 10, 1901, the defen- 
dants, acting under the provisions of 
section 105 of the Metropolis Manage- 
ment Act, 1855, and section 77 of the 
Metropolis Management Act, 1862, re- 
solved that a certain portion of Gondar 
Gardens should be paved in the manner 
therein stated, and that the expenses, 
amounting to 2,040/. 2«. Sd,, should be 
apportioned to and charged upon the 
owners of the houses and land forming or 
bounding or abutting on Gondar Gardens, 
the apportionment being at the rate of 
1/. Sb, per foot of frontage. Substantial 
amounts, varying from 38Z. 5«. to 20/. 5a., 
were apportioned in respect of all houses 
in Sarre Road which had then been built 
•and leased. The names of the owners did 
not appear in the apportionment, and 
portions of the properties charged were 
described as " garden ground " and 
"land." 



On March 3, 1904, before the paving 
works had been completed, the defen- 
dants rescinded this resolution owing to 
representations having been made by the 
owners of the Sarre Road houses to the 
effect that their tenements did not abut 
on Gondar Gardens, as there was the 
strip of land and a fence belonging to 
the Grand Junction Waterworks Co. 
between them and Gondar Gardens. 

On April 14, 1904, the defendants 
passed another resolution apportioning 
the estimated expenses of 2,040/. 2«. 8d, 
among the remaining owners of the 
houses and lands abutting on Gondar 
Gardens, but omitting therefrom alto- 
gether the houses and premises fronting 
Sarre Road, and purporting to apportion 
in respect of the " land upon which old 
fence stands" the sum of lOa. This 
apportionment had the effect of increasing 
the amount payable by the plaintiff and 
the remaining owners of the houses and 
lands to II, 18«. per foot of frontage. 
The plaintiff alleged that the sum of 10«. 
was wholly illusory, and no real appor- 
tionment in respect of the 650 feet of 
frontage, and that the whole apportion- 
ment was invalid by reason of none of 
the expenses having been apportioned to 
the owners of the premises on the west 
side of Gondar Gardens. The defendants 
having sought to enforce this apportion- 
ment by application to a magistrate, the 
plaintiff commenced an action and claimed 
a declaration that the apportionment of 
April 14, 1904, was invalid, and she also 
asked for an injunction to restrain the 
defendants from demanding or receiving 
payment from the occupiers of the plain- 
tiff's premises bounding or abutting on 
Gondar Gardens of any portion of the 
paving expenses. The defendants by their 
defence alleged that they had satisfied 
themselves that the Cotton trustees were 
not the owners of the land bounding or 
abutting on the west side of Gondar 
Gardens, and they maintained that the 
apportionment of April 14, 1904, was a 
good and valid apportionment, made in 
pursuance of the Metropolis Management 
Acts, 1855 and 1862, and the sum of 10«. 
in respect of the land upon which the old 
fence stood was a real apportionment made 
bona fide. 
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ToungeTy K,C,f and MarieUi, for the 
plaintiff. — ^The whole apportionment of 
April 14, 1904, is bad having regard to 
the illusory amount of 10^. apportioned 
in respect of the strip of land 650 feet in 
length. It is no real apportionment at 
all. The result of that was that some 
owners of the land abutting on the new 
road were not charged at all, and under 
the Act every owner liable must be 
charged. There should be a declaration 
that no valid apportionment has been 
made. The Court has jurisdiction to 
make such an order where injustice has 
been done. It is not disputed that the 
defendants were entitled to make the 
fresh apportionment, and they can make 
another if this is declared invalid — Bishop 
V. Wcmdsworth Board of Works [l900].* 

Macmorran, JT.C, and Courtfiope- 
Mimroe, for the defendants — The defen- 
dants acted bona fide in making the 
apportionment of April 14, 1904, and 
that being so it must stand. If there 
was a mistake they can no doubt make 
another apportionment, but the Court 
has no jurisdiction to interfere and ques- 
tion this apportionment. That was 
decided in the case of Nishti v. Green- 
wich Board of Works [i875],^ where it 
was held that, as the apportionment was 
intended by the Legislature to be left to 
the absolute discretion of the Board, 
there was no jurisdiction to enquire into 
the principle upon which it was made. 
In the absence of maia fides or arbitrary 
caprice, an apportionment of this charac- 
ter cannot be questioned at all — Metro- 
politan District Railway v. Fulham Vestry 
[1896].« The object of the Act of 1862 
was to enable the vestry to charge land 
at a less rate than houses, and to leave 
them an absolute discretion as to the 
amount — Stoteshiiry v. St Giles, Camber- 
toeUy Vestry [isssl/* In WiUiams v. Wands- 
worih Board of Works [l884],'^ where the 
circumstances were similar to the present 
case, the appellant had a strip of land 
four inches wide abutting upon a new 

(1) [1900] M.C. 166 ; 69 L. J. Q.B. 632. 

(2) 44 L. J. M.C, 119; tub nam, Nethitt v. 
€hreenmeh Board cf WorJu, L. R. 10 Q.B. 466. 

(3) 65 L. J. Q.B. 29; [1896] 2 Q.B. 443. 

(4) 57 L. J. M.C. 114; 69 L. T. 473. 

(5) 63 L. J. M.C. 187 ; 13 Q.B. D 211. 



street, with a fence along its whole extent,, 
and he was held to be an '* owner " and 
liable to contribute towards paving ex- 
penses. And so is the owner of the 
boundary strip here — Hampstead Borough 
Council V. MidUmd Railivay [1904].*' 
There can be no compulsion put upon the 
defendants unless the apportionment 
has been made upon an entirely wrong 
footing. Their discretion is made abso- 
lute by the Act — Smith v. Chorley District 
Council [l897] ^ and Livingstone v. West- 
minster City Council [l904].* Further, 
the magistrates have already made orders 
for the payment of the moneys appor- 
tioned, and the Court has no jurisdiction 
to restrain criminal proceedings for the 
recovery of a penalty— Ziwr v. Preston 
Corporation [l876]^ — nor to make the 
declaration asked for — Grand Junction 
Waterworks v. Hampton Urban Council 
[1898].»«> 

ToungeTf JT.C., in reply. — Unless all 
the owners of houses or land who are 
liable are charged the appointment cannot 
stand, and will be declared invalid — Mile 
End Old Town Vestry v. Whitechapel 
Union [l876] *^ and Paddington Vestry v. 
^orth Metropolitan Raihoay and Canal 
Co. [1893].^^ The illusory apportionment 
of lOs, upon the strip is an indication of 
mala fides which entitles the Court to 
act. The jurisdiction to do so is clear 
from the cases just referred to, and also 
from the case of Barlow v. St Mary 
AhboU's, Kensington, Vestry [l884, 1886].** 
Cur, adv, vult, 

Aug. 11. — JoTCB, J. — The 105th section 
of the Metropolis Management Act, 1855^. 
provides for the paving of new streets, 
and empowers the vestry (in this case the- 
Hampstead Borough Council), if they 
deem it necessary or expedient that a new 
street should be paved, to pave the 

(6) [1904] M.O. 361; 73 L. J. K.B. 896; 
[1904] 2 K.B. 802. 

(7) [1897] M.0. 221 ; 66 L. J. Q.B. 427 ; [1897] 
1Q.B. 682,678. 

(8) 73 L. J. K.B. 434 ; [1904] 2 K.B. 109. 

(9) 46 L. J. Ch. 409 ; 6 Ob. D. 463. 

(10) [1898] M.O. 218; 67 L. J. Ch. 603; 
[1898] 2 Ch. 331. 

(11) 46 L. J. M.C. 138 ; 1 Q.B. D. 680. 

(12) 63 L. J. Q.B. 316; [1894] 1 Q.B. 633. 

(13) 63 L. J. Oh. 899 ; 27 Ch. D. 362 ? 
66 L. J. Ch. 680 ; 11 App. Oas. 267. 
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same, and that the owners of the houses 
forming such street shall, on demand, pay 
to the authority the amount of the esti- 
mated expenses, such amount to he deter- 
mined hy the surveyor for the time heing 
of the vestry or hoard. Then a later Act, 
the Metropolis Management Amendment 
Act, 1862, by section 77, provides that 
where the authority exercises these 
powers under the section already quoted 
*' owners of the land bounding or abut- 
ting on such street" shall be liable to 
contribute to the expenses of paving the 
same as well as the owners of houses 
therein, provided that it shall be lawful 
for the authority to charge the owners of 
land in a less proportion than the owners 
of house property, should they deem it 
just or expedient so to do ; and any such 
costs or expenses shall be apportioned by 
the authority, and shall be recoverable in 
the way provided by the section. 

Now some time since the borough 
council of Hampstead proceeded to exer- 
cise their powers with respect to a new 
street known as Gondar Gardens, situated 
in this borough, and by a resolution of 
the council of October 10, 1901, it was 
resolved '*that the expenses amounting to 
2,0402. 28. Sd. of providing and laying such 
pavement be, and the same are hereby 
apportioned to and charged upon the 
respective owners of the houses and land 
forming or bounding or abutting on such 
portion of the said new street, in manner 
following, and be demanded and recovered 
accordingly." And then this apportion- 
ment sets out and describes certain pro- 
perties, and apportions a sum to each of 
the properties so set out in the resolution. 

Now such a resolution appears to me 
to be right and proper in every respect 
so far as I can make out, subject only to 
this — that it did not name the persons to 
be charged otherwise than in the manner 
I have mentioned — namely, by a general 
designation of owners, and then describ- 
ing the premises the owners of which were 
to pay. Apart from the words of the 
Act, tibis description appears to be indefi- 
nite and to involve serious elements of 
uncertainty. For instance, there is an 
apportionment in respect of property de- 
scribed simply as *' Garden ground . . . 
139/. 4«. id"; and lower down of 
<< Land . . 4192. 28./' with no further 



specification or description whatsoever in 
reference to such garden ground or land. 
Now, but for the fact that the counsel 
for the defendants, who has very great 
experience in these matters, assures me 
that this is the ordinary mode of making 
apportionments, I should have doubted 
whether this so-called apportionment was 
not bad for uncertainty. I should have 
thought that either the owners should 
have been referred to by name or, at 
least, that the lands ought to have been 
specified, so that there should be no 
possible question as to where or what they 
were. Sarre Road is a street which may 
be described as lying to the west, and 
generally parallel to that portion of 
Gondar Gardens with respect to which 
the question in this case arises. The 
houses in Sarre Road fronted to and are 
numbered in that road, having gardens 
or grounds at the back which extend 
down to Gondar Gardens, and would 
appear to an ordinary observer— and 
I have looked at the locus in quo myself 
— to abut upon the new street. Several 
of them have openings with gates to 
and from the foot pavement or side- 
walk (not yet completely flagged) on 
the western side of Gondar Gardens. 
There is, or was, an old wooden fence, at 
present much dilapidated, and parts of 
which are no longer existing, between the 
site of the new street and the ground at 
the back of the Sarre Eoad houses belong- 
ing to them. The apportionment I have 
mentioned having been made, the inhabi- 
tants or owners of the houses in Sarre 
Road started the ingenious theory that 
their tenements did not abut upon Gk>ndai' 
Gardens by reason, as they alleged, of the 
narrow strip of land (really less than a 
foot in width) upon which the old wooden 
fence stood, or used to stand, not belong- 
ing to them, but to some one else — namely, 
to the Grand Junction Waterworks Oo. 
Thereupon — that is to say, on April 14, 
1904 — the borough council rescinded the 
resolution of October, 1901, and afi^ected 
to make another apportionment. That, 
it was asserted by counsel for the defend- 
ants, they were entitled to do so long as 
any work remained unexecuted. I have 
been referred to the case of Bishop v. 
Wandswortih Board of Works^^ decided by 
Mr. Justice Ridley. Theplaintifi^s counsel 
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did not argue to the contrary, but 
assumed that I, as a Court of first in- 
stance, would follow the decision of Mr. 
Justice Ridley. Of course, if the appor- 
tionment made by the authority were 
determined to be invalid, a fresh one 
could be made. No one could question 
that. But the new apportionment omits 
to mention all the houses in Sarre Road, 
and has inserted instead the words *' land 
upon which old fence stands," and it pur- 
ports to charge the owners or owner of 
the land, whatever it might be, so referred 
to, with the nominal sum of 10«. The 
difference between this and the aggregate 
sum of more than 500^. charged by the 
original apportionment on the houses in 
Sarre Road is thus thrown upon the 
owners of the other properties in Gondar 
Oardens, some of which belonged to the 
plaintiff, who very naturally objects to 
have the assessment upon her property 
materially increased in that manner. It 
was admitted by counsel for the defend- 
ants that by the expression *' land upon 
which old fence stands " it was intended 
to refer to the strip of land alleged 
by the owners of the Sarre Road pro- 
perty to intervene between their property 
and the new street. Upon investigation, 
I am satisfied that there is no foundation 
in fact for the theory that the gardens or 
grounds of the houses in Sarre Road were 
cut off from the new street called Gondar 
hardens by any intervening strip of land 
whatsoever, either belonging to the Grand 
Junction Waterworks Co. or to any 
person other than the owners of the 
houses in Sarre Road. The facts are 
that the land upon which the new street 
stands, and for a considerable distance on 
either side (in particular extending on the 
west up to Sarre Road, and so including 
the site of the houses in that road and 
their gardens or grounds at the back), 
formerly belonged to the Grand Junction 
Waterworks Co. Across this land, in a 
direction generally from north to south, 
they erected the wooden fence in question. 
In 1881 the waterworks company sold 
and conveyed to the trustees of the Cotton 
family estates all the land on the west 
aide of this old fence, together with all 
and singular buildings, fences, &c. I can- 
not doubt that by the terms of this con- 
veyance the land on the west up to at 



least the centre line of the fence, and so 
as to include the western half thereof 
(if, indeed, it did not include also the 
eastern half), passed to the Cotton 
trustees, and in any view of the case this 
conveyance passed the western half of the 
fence, and conferred certain rights in the 
eastern half of the fence, for the entire 
fence served and was required to keep in 
all the cattle of the purchasers, and to 
exclude those of the vendors; and the 
vendors could not afterwards, having 
regard to the terms of the conveyance, 
remove or destroy any part of the fence 
to the obvious detriment of the grantees 
under the conveyance. The Cotton trus- 
tees proceeded to grant leases of the lands 
thus purchased by and conveyed to them 
up to the boundary, whatever it was, be- 
tween what they purchased on the west 
and the land retained by their vendors, 
the waterworks company, on the east. 
These are the leases of the houses and 
premises in Sarre Road. The water- 
works company conveyed to the present 
plaintiff their land on the east side of the 
fence up to the same boundary. That, in 
my opinion, is the true construction of 
the conveyance, and of the leases. The 
new street, Gondar Gardens, as laid out 
on the west, came up to the same boun- 
dary — that is to say, the old wooden fence, 
or the centre line thereof. There was no 
intervening strip belonging to or claimed 
by the waterworks company, or any 
other person. I hold, as a matter of &ct, 
that, if the houses in Sarre Road are not 
houses " forming the new street," still the 
lands of the Cotton trustees demised to 
the lessees of the houses in Sarre Road do, 
within the meaning of the term in the 
statute, "bound" or "abut" upon the 
new street, and so are liable to have, and 
ought to have, some portion of the expense 
of the paving apportioned upon them. 

It was contended before me that if the 
defendants could not discover, oi found 
difficulty in ascertaining, who the owners 
were of some of the houses or lands form- 
ing or abutting upon the new street, they 
might apportion the whole of the expense, 
or all but a nominal sum, upon the 
owners whom they did know. That 
appears to me, to say the least of it, to be 
a somewhat startling proposition. What 
the Act provides is that the expenses 
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shall be apportioned upon the owners of 
the houses forming and the land abutting 
upon the street, not such as the au- 
thority may happen to know, or may 
happen to be able to discover without 
any trouble. 

It was then said, and cases were cited 
to shew it, that the Court could not ques- 
tion or revise the principle upon which 
the apportionment was made, if it was 
made bona fide. That may be so as 
between the several persons liable, but 
the apportionment, whatever be the prin- 
<siple, if any, adopted in making it, must 
be made upon the right people, including 
all those liable ; none can be left out. If 
the properties of the lessees in Sarre 
Road abut upon the new street, as in my 
-opinion they do, some portion of the ex- 
pense must be apportioned upon them. 

It was also suggested, I think, that if 
the site of the fence, or part of the site of the 
fence, between the Sarre Road houses and 
Oondar Gardens did belong to the lessees 
of these houses, still the apportionment 
upon the land upon which the old fence 
stands complied with the provisions of 
the Act, and was, in point of fact, an 
apportionment upon the lands abutting 
upon the new street. The suggestion, if 
made, to my mind does not deserve serious 
consideration. The apportionment is to 
be made upon the houses forming and 
the lands abutting upon the new street. 
It is not to be made upon the fences, or 
the sites of the fences, in front of these 
properties, where, as here, there is not 
any intervening strip, the property of a 
third person. 

In my opinion, the last apportionment 
made — that of April 14, 1904 — is illegal 
and invalid. Under the peculiar circum- 
stances of this case, therefore, notwith- 
standing what W8^ said by Mr. Justice 
Stirling in Qra/ad, Junction Waterworks 
V. Hampton Urban Council ^^^ I think 
this is a case in which an action can be 
maintained for a declaratory judgment or 
order, whether any consequential relief 
is or could be claimed or not. I shall 
iux!ordingly declare that the apportion- 
ment objected to is invalid ; and I shall 
give liberty to the plaintiff to apply, as 
she may be advised, for an injunction, if 
the apportionment, which I have held 
invalid, is sought to be enforced, and 



generally as she may be advised. The 
defendants must pay the costs of the 
action. 



Solicitors— Last & Sons, for plaixitiff; Arthur 
P. Johnson for defendants. 

[Reported by Q, Maeam,^ jSiq,^ 
Barrister-at- Law. 



[IN THE COURT OF APPEAL.] 
Vaughan Williams, L.J. \ 
Stirling^ L. J. I p^^^^^^ ^^ 

Oozens-Habdy, L.J. > mTTZl 

1905. f Talbot. 

Oct. 24,25,30. Nov. l.J 

[75 L. J. Oh. 8.] 

Local Government — *' Common lodging- 
house " — Charitable Institution — J^o Pay- 
ment made by Persons Admitted — London 
County Council (Gerural Powej's) Act^ 
1902 (2 Edw, 7. c. clxxiiL), Part IX. 
ss, 46, 51— Common Lodging Houses Act^ 
1851 (14 <fc 15 Vict. c. 28), s. 7— Common 
Lodging Houses Act, 1853 (16 <k 17 Vict. 
c. 41), 8. 3 — Common Lodging Houses Act 
(Ireland), 1860 (23 Via. c. 26), *. 3— 
Public HeaUh (Ireland) Act, 1878 (41 il&42 
Vict. c. 52), 8. 294. 

Having regard to the definition of a 
*'com^non lodging-house" in section 3 of 
the Common Lodging Houses {Ireland) 
Act, 1860, as a *^ house in which persorta 
are harboured or lodged for hire^^ d:o., a 
house used for lodging persons of the 
poorest class, which is carried on as a 
charitable institution unthout taking any 
payment from those admitted, is not a 
^' common lodging-house " within the mean- 
ing of the Common Lodging Houses Acts^ 
1851 and 1853, and the London County 
Council (General Powers) Act, 1902, and 
is therefore not subject to the provisions of 
those Acts. 

Gilbert v. Jones ([19Gte] M.O. 283; 
74 L. J. K.B. 929; ];i905J 2 K.B. 691) 
overruled. 

The definition of a *^ common lodging- 
house" in the Common Lodging Houses 
(Ireland) Act, 1860, is not affected by the 
repeal of that Act by the Public Health 
(Ireland) Act, 1878. 
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Per Cozens-Habdy, L.J. — A lodging- 
house may he a '* common lodging-house " 
wiMn the meaning ofiheAcU although it 
is carried on for charity amd not for pur- 
poses of gain, but the persons receiving the 
beMjfU of the charity must he of the very 
poor amd humble class. The sleeping of 
persons not of the sams family in a common 
room and having meals in a common room 
does not constitute a ^^ common lodging- 
Jumse *' if such aocommodoHon is not the 
main purpose of the charity, but a charitable 
institution will not cease to be a ^* common 
lodging-house ** because it has other bene- 
volent or religious purposes outside the 
operation of the Acts. 

Appeal from decision of Kekewich, J. 

The plaintiff, who was a subscriber to 
the Providence Row Night Befuge and 
Home, Crispin Street, Stepney, sought an 
injunction to restrain the defendants, the 
trustees of the institution, from using the 
premises as a common lodging-house with- 
out registering the same pursuant to the 
Common Lodging Houses Act, 1851,' and 

(1) Common Lodging Houses Act, 1851, 
8. 12 : ** The keeper of a common lodging boose, 
and every other person having or acting in the 
care or management thereof shall, at all times 
when required by any oflScer of the local antho- 
nty, give him free access to such hoose or any 
part thereof." 

Common Lodging Houses Act, 1853, s. 3 : 
*'. . . a person shall not keep a common lodging 
house or receive a lodger therein tmtil the 
house have been inspected and approved for that 
purpose by some officer appointed in that 
behalf by the local authority, and have been 
registered as by the recited Act provided ; and 
a person shall not keep a common lodging house 
unless his name as keeper thereof be entered 
in the register kept under the recited Act." 

London County Council (General Powers) 
Act, 1902, Part IX. s. 46 : ''The Council may 
within six months after the passing of this Act 
give notice to every keeper of a common lodging 
house in the county who shall then be registered 
under the Common Lodging Houses Acts 1851 
and 1853 (hereinafter referred to as * registered 
common lodging house keepers ') requiring him 
to make application in writing to the Council 
within one month after receipt of such notice 
or within such further period as the Council 
may prescribe for a license to keep a common 
lodging house in the county and to receive 
lodgers therein and such application shall specify 
the premises in respect of Tvhich application is 
made for such license an4 the number of 
lodgers propesed to be received therein. Such 



without having obtained a licence under 
the London County Councii (Qenend 
Powers) Act, 1902,^ and from otherwise 
using the same for any unlawful purpose. 

The house in question was carried on 
as a charitable institution under the 
management of a committee, and was sup- 
ported by voluntary subscriptions from the 
general public. The persons admitted to it 
were destitute and of the very poorest class, 
but did not differ from the class who 
habitually frequent the cheapest common 
lodging-houses. The persons admitted 
were while they were in the house treated 
and dealt with in a manner similar to 
that in which the habitual frequenters 
of common lodging-houses are dealt with 
and treated. They slept in bunks placed 
in open dormitories, each dormitory con- 
taining about seventy persons. Separate 
dormitories were provided for men and for 
women. Each person admitted was pro- 
vided with supper and breakfast, these 
meals being taken by such persons to- 
gether in common rooms. 

No payment of any kind, direct or 
indirect, was required of or made by or 
on behalf of any of the persons admitted. 

No licence had been applied for or 
obtained in respect of the house under 
the London County Council (General 
Powers) Act, s. 46. 

In Gilbert v. Jones [l905],^ upon a Case 
stated by a Metropolitan police magis- 
trate, it was held by a Divisional Court 
that the house in question was a "common 
lodging-house " within the meaning of the 
Common Lodging Houses Act, 1851,^ and 
therefore came within the provisions of 
the London County Council (General 
Powers) Act, 1902, Part IX. 

This was a friendly action to test the 
validity of that decision and of the cases 

notice shall be given by leaving the same for 
each registered common lodging house keeper 
at his lodging house and may be in the form 
set out in the schedule to this Act or to the 
like efifect." 

Section 51 : '* From and after the expiration 
of the period of notice to be given by the 
Council as aforesaid no person unless he shall 
have applied for and obtained a license under 
this part of this Act shall keep a common 
lodging house or receive lodgers therein." 

(2) [1905] M.C. 283 ; 74 L. J. K.B. 929 ; 
[1905] 2 K.B. 691. 
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of Log9don v. Booth [1899] ^ and Logsdon 
V. TroUer [l90o],* which were followed in 
GUhert v. JontB? 

Kekewich, J., upon motion granted 
an injunction restraining the defendants 
until judgment from employing the funds 
vpluntarily subscribed to the charity for 
the purposes mentioned in the notice of 
motion. 

The defendants appealed. 

Adand, K.C., and Eicketta, for the 
appellants. — The shelters in Logsdon v. 
Bootii ^ and Logsdon v. Trotter * were not 
under quite the same regulations as this 
refuge. In those cases a charge was 
made, though the manager had in certain 
cases a discretion as to reducing the 
charge or remitting it altogether, and any 
one, so long as he behaved himself, could 
come in on payment and go when he 
liked. The shelters were really admitted 
to be " lodging-houses," and the question 
was whether they were " common lodging- 
houses " within the Acts. In the case of 
this refuge no charge is made of any sort 
or kind, and the cases are enquired into, 
and the persons who come are assisted to 
get situations. That is not a lodging- 
house at alL It is a different kind of 
institution altogether. Booth v. Ferrett 
[1890]^ is in favour of the appellants. 
That case was not followed in Logsdon v. 
Boolh,^ but, if necessary, we should con- 
tend that Logsdon v. Booth ' was wrongly 
decided, and ought to be overruled. 

There is no definition of a common 
lodging-house either in the Common 
Lodging Houses Act, 1851, the Common 
Lodging Houses Act, 1853, or the 
London County Council (General Powers) 
Act, 1902,1 BO that the only way of ascer- 
taining the sense in which it was used 
by the Legislature is to see how it was 
used in other Acts. In the Towns 
Improvement Clauses Act, 1847 (10 <fe 
11 Vict. c. 34), s. 116, it is provided that 
every house shall be deemed a *' public 
lodging house" within the meaning of 
the Act in which persons are harboured 
or lodged for hire for a single night or 

(3) [1900] M.C. 8 ; 69 L. J. Q.B. 131 ; [1900] 
1 Q.B. 401. 

(4) [1900] M.O. 63; 69 L. J. Q.B. 312; 
[1900] 1 Q.B. 617. 

(5) 59 L. J. M.0. 186 ; 25 Q.B. D. 87. 



for less than a week at one time. We la^ 
especial stress on the words *' harboured 
or lodged for hire." 

[Stibling, L.J. — ^What was the object 
of that Act !] 

It was a sanitary Act. 

There are also definitions of a " common 
lodging-house " in section 91 of the City 
of London Sewers Act, 1848 (11 k; 
12 Vict. c. clxiii.), and in section 10 of 
the City of London Sewers Act, 1851 
(14 & 15 Vict. c. xci.). 

[Vaughan Williams, L.J. — These^ 
were private Acts, and we doubt whether 
we ought to look at private Acts for such 
a purpose.] 

We will refer to them simply as in* 
stances of the user of the expression ia 
the English language. In the Act of 
1848 the definition is '< any public lodg- 
ing house, not being a licensed victualliDg^ 
house, in which persons are harboured 
or lodged for hire for a single night or 
for less than a week at one time, or in 
which any room is let for hire to be occu- 
pied by more than one family at one 
time." In the Act of 1851 the expres- 
sion for the purposes of the Act means 
'* any house, not being a licensed victual- 
ling house, let or any part of which is let< 
at a daily or weekly rent not exceeding 
the rate of 3«. M. per week, or in which 
persons are harboured or lodged for hire 
for a single night or for less than a week 
at one time, or in which any room let for 
hire is occupied by more than one family 
at one time." 

The description of a common lodging- 
house given by Sir A. Cockburn and Sir 
W. Page- Wood when law officers of the 
Crown was adopted by the Divisional 
Court in Logsdon v. Booth ^ — namely^ 
'Hhat class of lodging-house in which 
persons of the poorer class are received 
for short periods, and, although strangers 
to one another, are allowed to inhabit ona 
common room." That description haa 
also been adopted by the Local Govern- 
ment Board in certain model by-laws- 
issaed by them. 

The idea of a '< lodging-house " is of a 
place where lodgings are let for hire. The 
definitions in the dictionaries bear that 
out — see the definitions in Murra/t/Sf 
OgUvie\ Webster^a^ the Woroeater, and the- 
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Century Dictionaries. " Lodging-house " 
does not oocur in Johnson's Dictionary y 
but a ^' lodging '' is defined as a temporary 
habitation — rooms hired in the house of 
another. 

The word '* lodging-house" connotes 
the idea of payment, and is never used 
in any other sense — Murray^ s Dictionary. 
The appellants are not really within the 
«oope of the London County Council 
(General Powers) Act, 1902, ss. 46 and 
^1 ^ ; and the question is whether they 
infringe the provisions of the Common 
Lodging Houses Act, 1851, s. 12,^ or the 
Common Lodging Houses Act, 1853, 
€.3.^ It is not likely that in the same 
year as the City of London Sewers Act, 
1851, was passed the Legislature should 
have passed the Common Lodging Houses 
Act, 1851, on the footing of a totally 
different meaning being given to the 
term '* common lodging-house." 

i Stirling, L.J. — The two Acts had 
erent objects.] 

The notion of payment is essential, 
though it need not be such a payment as 
to constitute carrying on business at a 
profit. The decision in Logsdon v. 
Trotter ^ was, as Channell, J., there points 
out, a step in advance of that in Logsdon 
V. Booth,^ and the present case, as decided 
by the Divisional Court in Gilbert v. 
JoneSy^ and followed by Kekewich, J., is 
still a further step in advance, and if 
strictly applied will extend the Acts to 
such an institution as a convalescent home. 
Avoryy K.C^ and Xepean^ for the 
respondent. — The appellant, in order to 
succeed, must shew that Gilbert v. Jones^^ 
Logsdon v. Booth,^ and Logsdon v. Trotter * 
were wrongly decided. The Towns Im- 
provement Clauses Act, 1847, s. 116, only 
applies where it is expressly incorporated 
— see section 2. The Public Health Act, 
1848, s. 66 (substantially re-enacted by 
section 76 of the Public Health Act, 1875), 
also dealt with '* common lodging-houses,'' 
but gave no definition, nor did this Act 
apply to the Metropolis. Then the Legis- 
lature for the first time in 1851 passed 
the general enactment embracing within 
its ambit every common lodging-house, 
and the question is. What was the 
accepted meaning of the term in 1851 ? 
The object of the statute was to insure 



sanitation, and the necessity for super 
vision is not obviated by the fact that 
the lodgers make no payment. The defi- 
nition given by the law officers of the 
Crown on October 17, 1853, shews that 
payment is not essential, and the argu- 
ment for the appellants must go to this 
length — ^that any payment, however small, 
makes the distinction. 
Adandy JT.C, replied. 

Cur, adv. wdt. 

Oct, 30. — Vaughan Williams, L.J., 
said that the attention of the Court had 
been called, since the argument, to the 
Common Lodging Houses Act (Ireland), 
1860,^ in which there was a definition of 
a " common lodging-house " which ex- 
cluded houses where persons were not 
lodged for hire, and opportunity would 
therefore be given for further argument, 
having regard to that definition. 

Avory, K,C. {N^epean with him), for 
the respondent. — That Act only applied 
to Ireland, and the meaning of the 
word in the English statutes which apply 
in this country is left at large. There ia 

(6) Common Lodging Houses Act (Ireland), 
1860: Whereas ** doubts have arisen as to 
whether *The Common Lod^ng Houses Act, 
1861/ and * The Common Lodging Houses Act, 
1853/ extend to Ireland, and difficulties have 
occurred in the execution of the said Acts 
therein ; and it is expedient that such doubts 
and difficulties should be removed, and for that 
purpose that the said Acts should be explained 
and amended with reference to the execution 
thereof in Ireland : It is enacted as follows ; " 
&c. 

Section 2: "This Act and *The Common 
Lodging Houses Act, 1861,* and * The Common 
Lodging Houses Act, 1863/ shall for the pur- 
pose of the execution thereof in Ireland, be 
construed as if they were one Act, and the said 
Acts as hereby amended shall be deemed to 
extend to Irekmd." 

Section 3 : " For the purpose of the execu- 
tion of the said recited Acts, and of this Act in 
Ireland, certain words and expressions used in 
the said Acts are hereby declared and explained 
to have been intended to bear the following 
meanings ; (that is to say,) " 

** The term * common lodging house * shall 
mean a house in which persons are harboured 
or lodged for hire for a single night, or for less 
than a week at a time, or any part of which is 
let for any term less than a week.*' 
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no reason why the words should not have 
different meanings in different parts of 
the kingdom. 

Ackmd, K.C. {Rieketts with him), for 
the appellants. — ^The Common Lodging 
Houses Act (Ireland), I860,® shews what 
meaning the Legislature intended to be 
given the words *' common lodging-house ' 
in the earlier Acts. It was never in- 
tended that the meaning should be 
different in England and Ireland or in 
London and the provinces. 

Vaughan Williams, L.J. — Until our 
attention was called to the Common 
Lodging Houses Act (Ireland), 1860, I 
was disposed, and I think the other 
members of the Court were disposed, to 
put the construction upon the Common 
Lodging Houses Act, 1851, which was 
put upon that Act by Lord Alverstone 
and his brother Judges in Gilbert v. 
Jonea,^ In truth and in fact (I do not 
mean to say without hesitation, because 
it was with hesitation I had written a 
judgment to that effect), I had come to 
the conclusion that the reasoning of the 
King's Bench Division ought to be 
accepted ; but, as I have already said, not 
quite without hesitation, for I 'had ex- 
pressed, in my judgment, the grave doubts 
that had arisen in my mind by reason of 
the exclusion in the opinion of the law 
officers given in 1854 of public-houses 
from the definition of *' common lodging- 
houses.^ I doubted whether or not it 
was not a fiedr inference that the law 
officers of the Crown recognised the 
description in the Towns Improvement 
Clauses Act, 1847, as applying not only 
to the Public Health Act, 1848, but to 
other sanitary legislation. I had that 
doubt, and I was met by the authority of 
the King's Bench Division itself, and also 
by observations of Lord Russell of Kill- 
owen in Logadon v. Booth^^ and Mr. 
Justice Channell in Logsdon v. Trotter,* 
that it might be that that conclusion 
of the law officers of the Crown was 
arrived at because they thought that 
the sections of the Common Lodging 
Houses Acts, 1851 and 1853, only 
applied where the main object of keep- 
ing the lodging-house was the supply 
of lodgings to the poorer classes, and 



especially to those poorer classes who 
want lodgings for a very short time. I 
thought that the Jaw officers of the- 
Crown might have said to themselves 
that that is not the main object in the 
case of a public-house, the main object in 
the case of a public-house being probably 
the supply of beer, or other things, as th& 
case may be. 

That was the conclusion which I, with 
some hesitation, had arrived at, and it 
was a conclusion which it was satisfactory 
to me to think would exclude from the 
operation of the Act institutions like 
hospitals, convalescent homes, and homes 
for women servants and young women 
seeking places in London. But now thai 
my attention has been addressed to this 
Act of Parliament, I think it is impos- 
sible to doubt but that the words of sec- 
tion 3 of the Common Lodgiug Houses 
Act (Ireland), 1860, are intended to 
refer to the Common Lodging Houses 
Acts, 1851 and 1853, and to apply to 
those Acts exclusively. The suggestion 
of counsel for the respondent really was 
that they were intended to effectuate the 
passing of an independent Act, which was 
not either one of those Acts, but was an 
Act passed for application to Ireland 
alone. I have no doubt myself at ail 
that we must treat the words in the 
definition clause (section 3) of the Com- 
mon Lodging Houses Act (Ireland)^ 
1860, as applying to the two English 
Acts. The . result is this. It says : 
'' The term ' common lodging house ' shall 
mean '' (it is not '^ shall include " but 
<* shall mean ") '* a house in which persons 
are harboured or lodged for hire for & 
single night or for less than a week"; 
and inasmuch as the Providence Row 
Night Refuge and Home is an institu- 
tion in which people are not " harboured 
or lodged for hire " it follows that this 
institution is outside "common lodging- 
houses'' as defined in the Acts of 1851 
and 1853, and those Acts do not apply. 
Of course, it follows, without going in 
detail through it, that the private Act of 
the London County Council, called the 
London County Council (General Powers) 
Act, 1902, which only applies to the 
same subject-matter as that to which the 
Common Lodging Houses Acts, 1851 and 
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1853, apply, has no application at all to 
this institution. 

I wish to say with regard to the deci- 
sion of the Judges of the King's Bench 
Division, which does not require any 
indorsement from me as to the logic and 
sufficiency of the conclusion which they 
arrived at, that they arrived at the con- 
clusion which I was prepared to affirm 
without having the Common Lodging 
Houses Act (Ireland), 1860, called to 
their attention at all ; and although it is 
part of the duty of a Judge to know the 
common law, there is the old authority 
of Lord Coke for saying that it is not 
part of his duty to know the statute law. 
Lord Coke said that statutes were very 
frequent in his time. What he would 
have said if he knew the multiplication of 
statutes in modern times I really do not 
know. 

The result is that, in my judgment, 
this appeal ought to be allowed. 

Stiblino, L.J. — I am of the same 
opinion. I think that section 3 of the 
Common Lodging Houses Act, Ireland, 
1860, shews what the Legislature under- 
stood to be the effect of the Common 
Lodging Houses Acts, 1851 and 1853, 
which applied then no less than now. 

Cozems-Habdy, L. J. — I am of the same 
opinion, and, like my Lord, I had written 
a judgment at the end of the arguments 
in this case agreeing with the view taken 
by the Divisional Court in Gilbert v. 
^071^^; but our attention having now 
been called to this Act of 1860, I am 
driven to the conclusion that we have 
here that which we could not find before 
— namely, a definition, in the strictest 
possible sense of that word, of the words 
•< common lodging-house " applying to the 
Common Lodging Houses Acts, 1851 and 
1853, not merely in Ireland but in Eng- 
land also, and, on that ground, that it is 
a necessary element of a lodging-house 
within this definition that persons should 
be lodged for hire. As in the case of this 
house everything is gratuitous, I am 
driven to the conclusion that the view 
taken by the police magistrate and 
by the Divisional Court, their attention 
not having been called to this Act, was 



wrong, and that this appeal must sue 
oeed. 

I should be sorry that it should be 
thought for a moment that, in allowing 
this appeal, we are throwing any doubt 
whatever upon the view taken by the 
Divisional Court in Logidon v. Booth ^ 
and Logsdon v. TroUer,* that a lodging- 
house does not cea.se to be a '* common 
lodging-house" within the meaning of 
the Acts if it is carried on for charity and 
not for purposes of gain. Not one word 
that has fallen from us — I think I may 
say for my colleagues and certainly for 
myself— is intended to throw the smallest 
doubt upon that proposition, but I should 
just like, not at all by way of definition, 
but by way of illustration, to give some 
instances in which I think charitable 
institutions making a charge may or may 
not fall within the Act. 

In the first place, I think the persons 
receiving the benefit of the charity must 
be of the very poor and humble class 
whose sanitary conditions call for special 
attention. (That was the view taken by 
the law officers, to which my Lord has 
referred, and that has been throughout 
the view of those in charge.) In the next 
place, I think the sleeping of persons not 
members of the same family in cubicles 
or beds in a common room and having 
meals in a common room does not con- 
stitute a common lodging-house unless 
such reception and accommodation can be 
deemed the substantial and main purpose 
of the charity. For example, a hospital 
or convalescent home is really established 
for other purposes; and although the 
patients sleep in wards, that is a mere 
incident, and does not suffice to con- 
stitute a common lodging-house. Lastly, 
a charitable institution will not cease to 
be a common lodging-house by reason 
only that the charity has other purposes, 
either benevolent or religious, which, 
taken by themselves, are outside the 
operation of the Acts of 1851 and 1853. 
This was the case with the Salvation 
Army shelters dealt with in Logsdon v. 
Booth.^ 

Nov. 1. — Avoryy K.C.y and Nepean^ 
for the appellants, stated that since 
the judgment of the Court it had been 
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discovered that the Common Lodging 
Houses Act (Ireland), 1860, had been 
wholly repealed by the Public Health 
(Ireland) Act, 1878, and contended that 
it was not permissible to look at an Act 
which had been repealed. 

Vaughan Williams, L.J. — ^I do not 
think it makes any difference. The 
Common Lodging Houses Act (Ireland), 
1860, says that certain words and ex- 
pressions used in certain Acts are declared 
and explained *' to have been intended to 
bear " certain meanings. Therefore that 
must have been the intention at the time 
of the passing of those Acts. If the Act 
of 1860 was only intended to apply to 
Ireland it would not have been true to say 
" to have been intended." It is quite true 
that the Act was passed for application to 
Ireland, but the point is that it says the 
expression ^'common lodging-house" is 
declared ^* to have been intended to bear 
the following meaning." If it U an Act 
which determines the construction of 
other Acts of Parliament the repeal can- 
not make it wrong to look at it. The 
construction of an Act must be once and 
for all. It cannot be altered by the 
repeal of a statute declaring the con- 
struction. 

Appeal allowed. 



Solicitors— Bellord & Coveney, for appel- 
lants; Parker, Garrett, Holman & HowdeD, 
for respondents. 

{Reported by A. J, Spencer, Usq,, 
Barruter-at-Law. 
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[CROWN CASE RESERVED.] 

Rex V, Vasby and Lally.* 
[75 L. J. K.B. 19.] 



Fishery — Salmon — Maliciously Placing 
Lime in Salmon River — Conetrvjcf^on of 
Statute — Elimination of Words Pre/vent- 
ing Plain Object of Statute being Attained 
—Malicious Damage Act, 1861 (24 <k 25 
Vict, 0. 97). s. ^2— Salmon Fishery Act, 
1873 (36 d: 37 Vict. c. 71), s. 13. 

The plain object of section 13 of the 
Salmon Fishery Act, 1873, was to extend 
to salmon rivers the provisions of section 32 
of the Malicious Damage Act, 1861, in 
order to prevent the destruction of property 
in salmon rivers by the serious act of 
poisoning the water. Therefore section 13 
of the Act of 1873 micst be read as if the 
words " in lieu of the words* private rights 
of fishery ' " were omittedj inasmuch as the 
manifest intention of the statute would be 
absolutely defeated if section 32 of the Act 
o/* 1861 were altered in the strict way 
which the amending section directs. 

Case stated by Grantham, J., for the 
opinion of the Court. 

The two defendants were indicted at 
the Midsummer Assizes for the county 
of Durham upon an indictment under 
the Malicious Damage Act, 1861 (24 & 25 
Vict. c. 97), s. 32, and the Salmon 
Fishery Act, 1873 (36 & 37 Vict. c. 71), 
8. 13, for having "on the 18th day 
of June, 1905, at the parish of Wol- 
singham, in the county of Durham, un- 
lawfully and maliciously put a quantity 
of lime into Bradley Bum, a tributary of 
a certain salmon river called the River 
Wear there situate, with intent thereby 
to destroy the fish then being in the said 
tributary of the said salmon river." 

All the facts necessary to support the 
indictment were proved ; but a question 
was raised as to the effect of the sections 
under which the indictment was laid. 

Section 32 of the Malicious Damage 
Act, 1861, is as follows: 

" Whosoever shall unlawfully and mali- 
ciougily cut through, break down, or 
otherwise destroy the dam, floodgate, or 
sluice of any fish pond, or of any water 

♦ Coram, Lord Alverstone, C.J., Wills, J., 
Kennedy, J., Channell, J., and Backnill, J. 
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which shall be private property, or in 
which there shall be any private right of 
fishery, with intent thereby to take or 
destroy any of the fish in such pond or 
water, or so as thereby to cause the loss 
or destruction of any of the fish, or shall 
unlawfully and maliciously put any lime or 
other noxious material in any such pond 
or water, with intent thereby to destroy 
any of the fish that may then be or that 
may thereafter be put therein, or shall 
unlawfully and maliciously cut through, 
break down, or otherwise destroy the 
dam or floodgate of any mill pond, reser- 
voir, or pool, shall be guilty of a mis- 
demeanour . . ." Section 13 of the 
Salmon Fishery Act, 1873, is as follows: 
" The provisions of the 32nd section of the 
* Malicious Injuries to Property Act,' so 
far as they relate to poisoning any water 
with intent to kill or destroy fish, shall 
be extended and apply to salmon rivers, 
as if the words ' or in any salmon river ' 
were inserted in the said section in lieu 
of the words • private rights of fishery ' 
after the words ' noxious material in any 
such pond or water/ " 

The question for the decision of the 
Court was whether, having regard to 
the apparent inconsistency of its lan- 
guage, the latter section was efifective 
to extend the provisions of the former 
section to salmon rivers, for, although 
there was no doubt as to the object of 
the section, it seemed impossible to make 
the section of the amended Act read 
grammatically when altered as directed 
by the amending section. The difficulty 
arose from the amending section requiring 
the words ** salmon river" to be inserted 
in lieu of the words " private rights of 
fishery " after the words " noxious material 
in any such pond or water." The words 
*• private rights," Ac, did not occur after 
the words "noxious material," Ac., but 
if the words "or salmon river" were 
simply added after the words " noxious 
material," &c., the object of the amend- 
ment was obtained and the section as 
amended read grammatically; to enable 
this to be done the word ** and " had only 
to be added in the amending section after 
the words " private right of fishery," and 
it would then read " and after the words 
' noxious material,* " Ac, which appeared 



to Grantham, J., to be what was intended 
— that was, the words "salmon river '^ 
were inserted twice instead of once. 

The defendants were convicted, but as 
no conviction had hitherto taken place 
under the amending Act, and as fishery 
and conservancy boards had felt a diffi- 
culty in construing the section, sentence 
was postponed pending the decision of 
the Oourt on the question of the con- 
struction of the Act. 

Mitchell InneSy for the prosecution. — 
The words " in lieu of the words * private 
rights of fishery ' " ought to be omitted 
altogether in construing the section. It 
is impossible to read grammatically the 
earlier section as the amending section 
directs. The object of the amendment is 
dear, and if any word or phrase makes 
nonsense of that apparent object, that 
word or phrase must be eliminated — 
SUme V. Yeovil Corporation [l876].^ A 
statute, the main object of which is clear, 
ought not to be reduced to a nullity by 
the draftsman's unskilfulness or ignorance 
of law, unless the Court is compelled to 
come to such a conclusion by the absolute 
intractability of the language used — 
ScUmon v. Duncovibe riS86j.^ In Curtis 
V. Stovin [l889] ^ words were introduced 
into the section there under consideration 
in order to give effect to its manifest 
intention. The first part of section 32 of 
the Act of 1861 does not apply to poison- 
ing ; the words in the amending section 
must therefore be eliminated as suggested 
in order to obtain a sensible construction. 

[MaxioeU on the Interpretation of 
Statutes (3rd ed.), p. 319, was also re- 
ferred to.] 

The defendants were not represented. 

Lord Alvkbstone, C.J. — This matter 
has been very clearly and ably argued by 
counsel upon behalf of the prosecution. 
We have no doubt that effect ought to be 
given to the principle of the authorities 
to which he has referred. If the effect 
of following the strict direction of the 
statute were that a limited application of 
section 32 of the Act of 1861 would be 

(1) 46 L. J. C.P. 137 ; 2 C.P. D. 99. 

(2) 66 L. J. P.O. 69 ; 11 App. Cas. 627. 

(3) 68 L. J. Q.B. 174 ; 22 Q.B. D. 513. 
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left, there would be a difficulty in giving 
effect to the argument, but the principle 
is clearly stated in the passage in MaaswtU 
on the Interpretation of StahUee, '^ Where 
the language of a statute, in its ordinary 
meaning and grammatical construction, 
leads to a manifest contradiction of the 
apparent purpose of the enactment, or to 
some inconvenience or absurdity, hardship, 
or ii\justice, presumably not intended, a 
construction may be put upon it which 
modifies the meaning of the words, and 
•even the construction of the sentence," 
and in support of that statement a series 
of authorities are given extending over a 
period of fifty or sixty years. Further, 
in Salmon v. Ihmoombe,^ Lord Hobhouse, 
after referring to the general proposition 
that when the object of a statute is clear 
it is not to be reduced to a nullity by the 
draftsman's unskilfulness or ignorance of 
law, said, '' If such a construction left a 
substantial operative efiect to the enact- 
ment, it might be necessary t<» answer 
that question in the affirmative ; but, as 
it destroys the expressed objects alto- 
gether unless the word * resident' be 
construed to mean * domiciled,' and in 
that case destroys the expressed objects 
so far as regards real property, their 
Lordships answer it in the negative." In 
the present case we have to see how this 
principle applies in construing section 13 
of the Act of 1 873. Now the object of the 
section is abundantly plain. The provisions 
of section 32 of the Act of 1861, so &r as 
they relate to the poisoning of any water 
with intent to kill or destroy the fish 
are intended to be extended and ap- 
plied to salmon rivers, and the object of 
the amendment contemplated by the Act 
of 1873 is stated on the face of the section 
— that is, to prevent the destruction of 
property in salmon rivers by the very 
grave and serious act of putting poison 
in the waters. Then, in order to carry 
out that intention, the draftsman has 
added the words '^ as if the words ' or in 
any salmon river' were inserted in the 
said section in lieu of th^ words ' private 
rights of fishery.' " In all probability the 
language of the amending section was 
adopted in consequence of the draftsman 
overlooking the fact that '^ private rights 
of fishery " was not the description of 



the class or the ambit of the property 
to which the previous section applied, 
but was only the end of a phrase which 
begins with the words '* destroy the dam, 
floodgate, or sluice of any fishpond, or of 
any water which shall be private property, 
or in which there shall be any private 
right of fishery," followed by the words 
" with intent thereby to take or destroy 
any of the fish in such pond or water, 
or so as thereby to cause the loss or 
destruction of any of the fish, or shall 
unlawfully and maliciously put any lime 
or other noxious material in any such 
pond or water." The draftsman had ob- 
viously forgotten that the words '^ private 
rights of fishery" were not the only, 
description of the property which was 
protected by section 32 of the Act of 
1861, and I have no doubt that the 
words ''in lieu of the words ^private 
rights of fishery ' " are merely meant to 
indicate that salmon rivers are to be in- 
cluded in the class of property which is 
brought within the ambit of that previous 
section. In my opinion, therefore, this 
case affords an illustration of the principle 
recognised in those authorities in which it 
has been held that the manifest intention 
of a statute would be defeated if it is 
altered in the strict way in which the 
amending section directs. Whether the 
words "in lieu of the words 'private 
rights of fishery'" are disregarded, as 
merely indicating that the salmon river 
is to take the place of the other rights of 
property that were protected, or whether 
the word " such " is taken to import the 
previous description, " fish pond, or of any 
water which shall be private property, or 
in which there shall be any private right 
of fishery," so that in one sense it may 
be a substitution of a salmon river for a 
property so described under the words 
" such pond," the same result is arrived at. 
In my opinion, the intention of the 
statute being that to which I have alluded, 
it would reduce the effect of a very im- 
portant amendment for .the protection 
of property to nothing if we were to hold 
that there could be no conviction in 
consequence of this special direction as to 
the place where the words are to be in- 
serted ; and I think, therefore, this con- 
viction must be affirmed. 
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Wills, J., concurred. 

Kennedy, J. — I am of the same 
opinion. 

Channell, J. — I agree. Qui hoerel in 
litera hasret in oortiee is exactly applicable. 

BucKNiLL, J. — I agree. 

ConvicHon affirmed. 



Solicitors—Belfrage ic Co., agents for Halcro 
& Baine, Sunderland, for prosecution. 

[EeporUd hy J. JS, AleUnu, JStq,, 
Barriiter-at'Lcm. 



Bex v. 
Bbailsfobd 

AND 
ANOTHER. 



Lord Alybrstonb, 0. J. 
Lawranob, J. 

BiDLET, J. 

1905. 
July 31. Aug. 1, 4. 

[76 L. J. K.B. 64.] 
Criminal Lcno^^Conspircun^ — Act Tend- 
ing to Publie Mieehief — Combination to 
Obtain Pcueport — False Repreaenintiona. 

A combination by two or more persona 
to obtain by /alee repreaeniaiiona from the 
Foreign Office a paaaport in the name of 
one peraon with the intent that it should 
be uaed by another peraon iaanfioot t&nding 
to bring aboui a pubUc miachief, and ia 
there/ore an indictable miademeanour cU 
common law. 

It iafor the Courts and not for the jury ^ 
to aay whether a particular act tenda to (Ae 
public miachief. It ia not an iaaue of fact 
upon which evidence can be given. 

Motions in arrest of judgment and for 
a new trial. 

The defendants were indicted for con- 
spiring to obtain from the Foreign Office 
by fsAee representations a passport in the 
name of the defendant McOulloch for 
travelling in Bussia, with the intent that 
it should be used by another person. 

The case was tried before Lord Alver- 
stone, C.J., and a special jury in the 
King's Bench Division. 



The jury returned a verdict of guilty 
against both defendants. The Lord Chief 
Justice postponed sentence in order to 
give an opportunity for raising certain 
objections on behalf of the defendants. 

The first count of the indictment was 
as follows : *' The Jurors for our Lord the 
King upon their oath present that hereto- 
fore and at the time of the committing of 
the offence in this count charged and 
stated, the principal Secretary of State 
for Foreign Affiiirs acting on behalf of 
our said Sovereign Lord the King has 
granted and continues to grant to liege 
subjects of our said Lord the King in- 
tending to travel in certain foreign 
countries amongst others in the dominion 
of the Czar of Bussia, passports under the 
hand of our said Lord the King's prin- 
cipal Secretary of State for Foreign 
AfGurs in pursuance of the friendly and 
peaceable relations now and heretofore 
existing between our said Lord the King 
and the said Czar of Bussia and their 
subjects respectively the same passports 
being addressed to all those in the said 
dominions of the Czar of Bussia whom it 
may concern requesting and requiring 
them in the name of our said Lord the 
King to allow the said liege subjects of 
our said Lord the King being in posses- 
sion of and producing such passports 
granted as aforesaid to pass fr^ly and 
without let and hindrance and to afford 
them every assistance and protection of 
which they may stand in need when 
travelling in the said dominions of the 
Czar of Bussia And the Jurors aforesaid 
upon their oath aforesaid do further pre- 
sent that the said passports are so granted 
by and with the authority of our said 
Lord the King as aforesaid to British bom 
liege subjects of our said Lord the King 
under certain regulations issued by and 
with the authority of the said principal 
Secretary of State for Foreign Affairs which 
require the production of a certain de- 
claration by such liege subject intending 
to travel to and in the dominions of the 
Czar of Bussia with such passport as 
aforesaid wherein and whereby he the 
said liege subject declares that he is a 
British subject and has not lost the status 
of a British subject, the said declaration 
being certified by a certain other dedara- 
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tion made by a oertain person resident in 
the United Kingdom following one of 
oertain specified professions and employ- 
ments declaring to the best of his know- 
ledge and belief that the said declaration 
theretofore made by the said liege subject 
was true and that such liege subject was 
then and there a fit and proper person to 
receive such a passport as aforesaid and 
which regulations further require that 
the said liege subject to whom such a 
passport as aforesaid has been issued 
under the hand of the said principal 
Secretary of State for Foreign Afiairs of 
our said Lord the King should sign such 
passport as soon as he receives it from the 
said principal Secretary of State and 
thereafter befoije commencing to travel in 
the said dominions of the Czar of Russia 
the said liege subject should present the 
same for examination at the Russian 
Consulate General in London And the 
Jurors aforesaid upon their oath aforesaid 
do further present that heretofore and at 
the time of the commission of the offence 
hereinafter in this count charged and 
stated the liege subjects of our Lord the 
King who had complied with the said 
regulations lastly hereinbefore mentioned 
were wont to travel to and in the 
dominions of the Czar of Russia with such 
passports so granted as aforesaid and 
whilst travelling in the said dominions 
upon their lawful business or pleasure to 
receive and obtain under and in pursuance 
of the request of our said Lord the King 
contained in the said passport so issued as 
aforesaid, assistance and protection and 
permission to pass freely and without let 
and hindrance from those in the said 
foreign State to whom the said passport 
was addressed And the Jurors sibresaid 
upon their oath aforesaid do further 
present that Henry Noel Brailsford and 
Arthur Henry Muir McOuUoch well 
knowing the premises on the Ist day of 
October a.d. 1904 and on divers other 
days thereafter and between that day and 
the day of the taking of this inquisition 
in the County of London and within the 
Jurisdiction of the Central Criminal Court 
unlawfully did conspire combine con- 
federate and agree together and with 
divers other persons whose names are to 
the Jurors aforesaid unknown unlawfully 



and fraudulently by divers false pretences 
and misrepresentations to wit under upon 
and by virtue of a certain declaration 
made under and in pursuance of the said 
regulations hereinbefore mentioned and 
subscribed by him the said Arthur Henry 
Muir McCulloch and verified by a certain 
other declaration made and subscribed by 
one Bertram Christian, Barrister-at-Law 
and resident in the United Kingdom 
which said declaration so signed by the 
said Arthur Henry Muir McCulloch as 
aforesaid was followed by an application 
for a passport for the purpose of travelling 
to and in the said dominions of the Czar 
of Russia which said application falsely to 
the knowledge of them the said Henry 
Noel Brailsford and Arthur Henry Muir 
McCulloch and to the said other persons 
whose names are unknown pretended and 
represented that he the said Arthur 
Henry Muir McCulloch truly applied for 
and desired such a passport as aforesaid to 
be issued to himself for the purpose of 
himself travelling to and in a foreign 
state to wit to and in the said dominions 
of the Czar of Russia whereas in truth and 
in &ot the said Arthur Henry Muir 
McCulloch did not truly apply for and 
desire such passport to be issued to himself 
for the purpose of himself travelling to and 
in the said dominions of the Czar of Russia 
to obtain from and cause to be issued by 
the Most Honourable the Marquess of 
Lansdowne, K.G. the principal Secretary 
of State for Foreign Affairs of our said 
Lord the King and from Hubert Stanley 
Martin a passport to and in the name of 
the said Arthur Henry Muir McCulloch 
as a liege subject of our said Lord the 
King recommending and entitling him to 
the exercise and enjoyment of the privi- 
leges afforded to the liege subjects of our 
said Lord the King while travelling with 
and in possession of such passports as 
aforesaid by his Imperial Majesty the Czar 
of Russia while travelling in the dominions 
of the Czar of Russia and requesting and 
requiring all those in the said dominions 
of the Czar of Russia whom it may con- 
cern in the name of our said Lord the 
King to allow the said Arthur Henry 
Muir McCulloch as a British subject 
to pass freely without let or hindrance 
and to afford him the said Arthur Henry 
o 2 
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Muir McOulloch as such British subject 
every assistance and protection of which 
he might stand in need in order that and 
with intent that the said passport having 
been so issued as aforesaid to and in the 
name of the said Arthur Henry Muir 
McOulloch under upon and by virtue of 
the said declaration and application the 
said application being false in the said 
IMurticular as aforesaid to the knowledge 
of them the said Henry Noel Brailsford 
end the said Arthur Henry Muir 
McOulloch and the said other persons 
whose names are unknown should there- 
after be wrongfully and fraudulently used 
by some person whose name is unknown 
other than the said liege subject of our 
said Lord the King to wit the said 
Arthur Henry Muir McOulloch for the 
purpose of travelling to and in the said 
dominions of the Ozar of Bussia in the 
name of and as the said Arthur Henry 
Muir McOulloch and as a liege subject of 
our said Lord the King and as the said 
person to whom the said passport had been 
theretofore so issued in accordance with 
the said regulations as aforesaid by the 
said principal Secretary of State for 
Foreign Affairs on behalf of our said Lord 
the King and in order that and with the 
intent that the said person whose name 
is unknown while so travelling in the said 
dominions of the said Ozar of Bussia with 
the said passport and as and in the name 
of the said Arthur Henry Muir McOulloch 
should enjoy the privileges and assistance 
customarily afforded by the subjects of 
the said Ozar of Bussia to the liege sub- 
jects of our said Lord the King while 
travelling in the said dominions with and 
in possession of a passport so issued as 
aforesaid And the Jurors aforesaid upon 
their oath aforesaid do further present 
that the said Henry Noel Brailsford and 
the said Arthur Henry Muir McOulloch 
and the said other persons whose names 
are unknown afterwards to wit on the 
28th October a.d. 1904 in pursuance of 
and according to the said conspiracy com- 
bination confederacy and agreement 
amongst themselves had as aforesaid did 
cause and procure to be forwarded to and 
placed before the said Most Honourable 
Marquees of Lansdowne K.G. and 
Hubert Stanley Martin at the Foreign 



Office in Downing Street London a cer- 
tain declaration dated the 25th October 
A.D. 1904 signed by the said Arthur 
Henry Muir McOulloch and a certain 
other declaration signed by the said 
Bertram Ohristian which said declarations 
are in the words following that is to say: — 
'* * London October 25 1904. 

'^ * I, the undersigned Arthur Henry 
Muir McOulloch residing at Ardwall, Gate- 
house, N.B. at present residing at 
9 Berwick Street All Saints Manchester 
hereby declare that I am a British bom 
subject having been bom at Edinburgh 
on the 25th day of July 1860 and not 
having lost the status of British subject 
thus acquired and I hereby apply for a 
passport for the purpose^ of travelling 
to Bussia. 

*' ' Abthub Hbnbt Muib McOulloch. 

'"And I, the undersigned Bertram 
Ohristian, Barrister-at-Law residing at 
1 Temple Gardens £.0. hereby declare 
that to the best of my knowledge and 
belief the above made declaration of the 
said A. H. M. McOulloch is true and that 
he is a fit and proper person to receive a 
passport. 

*' ' Bertram Ohristian.' 
And the Jurors aforesaid upon their oath 
aforesaid do further present that the said 
Henry Noel BraUsford and Arthur Henry 
Muir McOulloch and the said other per- 
sons whose names are unknown after- 
wards to wit on the said 28th day of 
October a.d. 1904 in further pursuance of 
the said unlawful conspiracy combination 
confederacy and agreement did cause and 
procure to be delivered to them under 
upon and by virtue of the said declara- 
tions and application lastly hereinbefore 
set forth a certain passport signed by the 
said Most Honourable the Marquess of 
Lansdowne K.G. which said passport is 
in the words following that is to say : — 

"'We, Henry Oharles Keith Petty 
FitzMaurice Marquess of Lansdowne, Earl 
Wycombe, Viscount Oaln and Oalnstone 
and Lord Wycombe, Baron of Ohipping 
Wycombe, Baron l^aime. Earl of Kerry 
and Earl of Shelbume, Viscount Olan- 
maurice and FitzMaurice, Baron of Kerry, 
Lixnaw and Dunkerron a Peer of the 
United Kingdom of Great Britain and 
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Ireland a Member of His Britannic 
Majesty's Most Honourable Privy Ooundl, 
Knigbt of the Most Noble Order of the 
Gartor, &o &o His Majesty's principal 
Secretary of State for Foreign Affiurs 
request and require in the name of His 
Majesty all those whom it may concern 
to allow Mr Arthur Henry Muir 
MoOulloch (a British subject) travelling 
to Bussia to pass freely without let or 
hindrance and to afford him every assist- 
ance and protection of which he may 
stand in need. 

" * Given at the Foreign Office London 
the 28th day of October 1904 

" * Lahsdownb ' 

And the Jurors upon their oath aforesaid 
do further present that the said Henry 
Noel Brailsford and the said Arthur 
Henry Muir McCulloch and the said 
other persons whose names are unknown 
after^^urds and in further pursuance of 
the said unlawful conspiracy combination 
confederacy and agreement did cause and 
procure to be signed upon the said pass- 
port by some person whose name is un- 
known other than the said Arthur Henry 
Muir McOulloch a signature purporting 
to be the signature of the said Arthur 
Henry Muir McOulloch under the words 
appearing upon the &ce of the said 
passport lastly hereinbefore set forth to 
wit under the words * Signature of the 
Bearer ' And the Jurors aforesaid upon 
their oath aforesaid do further present 
that the said Henry Noel Brailsford and 
the said Arthur Henry Muir McOulloch 
and the said other persons whose names 
are unknown in farther pursuance of the 
said unlawful conspiracy combination con- 
federacy and agreement to wit upon the 
14th day of November a.d. 1904 did pro- 
duce the said passport lastly hereinbefore 
set forth at the Oonsulate General of 
Bussia at 17 Great Winchester Street 
London and there and then procured the 
same to be visaed and signed by the 
Bussian Oonsul General, Baron Ungem 
Sternberg And the Jurors aforesaid upon 
their oath aforesaid do further present 
that the said Henry Noel Brailsford and 
Arthur Henry Muir McOulloch and the 
said other persons whose names are un- 
loQown in further pursuance of the said 



conspiracy combination confederacy and 
agreement did send and cause and procure 
to be sent the said passport lastly herein- 
before set forth having then thereon the 
vise and signature of the said Bussian 
Oonsul General out of the United King- 
dom to a certain person or persons un- 
known for use when in Bussia by a certain 
person whose name is unknown other than 
the said Arthur Henry Muir McOulloch 
with the intent and purpose that the said 
passport should be so used in the dominions 
of the Ozar of Bussia by the said person 
whose name is unknown as aforesaid to 
the evil example of all others in the like 
case offending in contempt of our said 
Lord the King and his laws in fraud of 
the said regulations issued by and with 
the authority of the said principal Secre- 
tary of State for Foreign Affairs to the 
injury prejudice and disturbance of the 
lawftd free and customary intercourse 
existing between the liege subjects of our 
said Lord the King and the subjects of 
the said Ozar of Buesia to the public 
mischief of the said liege subjects and to 
the endangerment of the continuance of 
the peaceful relations between our said 
Lord the King and the said Ozar of 
Bussia and their subjects respectively and 
against the peace of our said Lord the 
King his Grown and dignity." 

The second count alleged the obtaining 
by the defendants of a passport by similar 
false pretences, but omitted the allegations 
of conspiracy. 

July 31, 1905.-- 5ir Robert Eeid, K.C. 
{Simon with him), for the defendants. — 
The indictment discloses no offence, and 
judgment should therefore be entered for 
the defendants. It is not stated in the 
indictment that there was any intention 
on the part' of the defendants to embroil 
the two countries, but only that that 
would be the effect of the acts alleged. 
It is not even stated that it would be 
the natural and probable consequence of 
those acts. It therefore merely amounts 
to this — that these two persons conspired 
to obtain a passport in the name of one 
person to be used by another. In Wright 
on Criminal Con8piracie8f p. 28, six cases 
of criminal combinations against the 
Government are given, but none of them 
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apply to the present case. There is no 
case in the books which lays it down 
that it is a criminal offence for one person 
to obtain a passport to be used by 
another. In Stephen's History of the 
Criminal Law^ vol. iii. p. 359, it is pointed 
out that any attempt by the Judges to 
exercise the power of applying the prin- 
ciples of the common law to new offences 
would place the Bench in an invidious 
position. In Treewes' due [i796] ^ the 
defendant was indicted for selling bad 
food to French prisoners of war, but that 
was a well-known offence — 4 BL Comm, 
(2l8ted.),pp. 161, 162. 

[Lord Al^iebstone, C.J. — Was not 
the defendant's act calculated to bring 
the King's name into discredit 1] 

The Jameson Raid was equally calcu- 
lated to do public mischief, yet it was 
never suggested in Reg, v. Jameson 
[1896] ' that those who took part in the 
raid were guilty of an indictable offence 
at common law. It is not sufficient that 
in the opinion of the Court or jury the 
act alleged is calculated to produce public 
mischief. 

The Attomey'6eneral{Sir B, B. Finlay, 
K (7.), The Solioitor'General{Sir E. Carson, 
K,C.) (H. Sutton, C. W. Mathews, and 
Bodkin with them), for the Crown. — The 
indictment discloses a common-law 
offence. If common-law principles apply, 
it is wrong to say that the Court by 
affirming this conviction would be making 
a new offence. This would be a crime 
even if committed by one person, and if 
so the count for conspiracy a fortiori dis- 
closes an indictable offence. Common- 
law principles can be adapted to new 
combinations of circumstances — ParL 
Papers, 1854, vol. liii. p. 7. In Rex v. 
HiggtThs [isoi] ' Lawrence, J., said that 
all acts which tend to the prejudice of 
the community are indictable, and Rex 
V. WheaUey [i76l] * is to the same effect. 
A combination to cheat even an indi- 
vidual becomes a public wrong, and that 
applies a fortiori to the present case — 
Jefferys v. Boosey [l854],« Stephen's History 

(1) 2 East P.O. 821. 

(2) 65 L. J. M.C. 218 ; [1896] 2 Q.B. 426. 

(3) 2 East, 5. 

(4) 2 Burr. 1125. 

(5) 24 L. J. Ex. 81 ; 4 H.L. C. 815. 
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of the Criminal Law, vol. iii. p. 359, and 
Young v. Regem [l789l.<^ The defendants 
did an act the natural and probable con- 
sequence of which was to produce public 
mischief. That is sufficient to support 
the indictment — Rex v. Diaoon [l8UV 
It is not necessary that the mischief 
should have been intended. If a person 
puts a false mark or token upon a 
spurious article, and the article is sold 
and money obtained by means of such 
mark or token, he is guilty of a cheat at 
common law — Reg, v. Cliss [1867] • and 
Rex V. Va/ughan [i769].^ This was a mis- 
representation to the Government of the 
defendants' own country. 

[They also cited Muloahy v. Reg. 
1868],*® Reg. V. WarhurUm [l87o]," 

inn V. Leathern [l90l],*' Reg, v. As- 
pinall [1876],*' Rex v. De Berenger 
[1814],** Rex v. Mawhey [1796],** Reg. 
V. Pamdl [i88o],*<^ and Keg. v. Bunn 
[1872].*T 

Sir Robert Reid, K,C,, replied. 

Cur. adv, wiU. 

Aug, 1, 1905. — Motion for a rule nimto 
set aside the verdict and judgment for the 
Crown, or for a new trial, on the grounds 
of misdirection and misreception of evi- 
dence, and on the ground that there was 
no sufficient evidence in support of the 
indictment. 

The summing-up of Lord Alverstone, 
C.J., at the trial contained the following 
direction to the jury : " In this case the 
alleged conspiracy (I need not go into the 
detuls of it) is Uiis : It is said that the 
two defendants either themselves com- 
bined, or combined with some person 
other than themselves, to obtain from the 
Foreign Office a passport in the name of one 
of them which to their knowledge would be 
used for some other person. ... I tell 
you as a matter of law that if you find 

(6) 3 Term Bep. 98. 

(7) 3 M. & 8. 11. 

(8) 27 L. J. M.C. 54 ; Dear. & B. 460. 

(9) 4 Burr. 2494. 
CIO) L. B. 3 H.L. 806. 

(11) 40 L. J. M.C. 32; L. B. 1 C.C.B. 274. 

(12) 70 L. J. P.C. 76; [1901] A.C. 496. 

(13) 46 L. J. M.C. 145; 2 Q.B. D. 48. 

(14) 3M.&S. 67. 
(16) 6 Term Bep. 61 9. 

(16) 14 Cox C.C. 606. 

(17) 12 Cox CO. 816. 
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that the defendanta agreed between them- 
aelvee, or one agreed with the other or 
some other person, to commit this act, 
then the offence in the indictment would 
be proved. • . . Your daty is to deal 
with this matter according to what the 
evidence establishes, and that eRtablishes 
that Mr. Brailsford got the document" 
— that is, the application to the Foreign 
Office for the passport — ^* signed, and that 
Mr. McOulloch signed it, both knowing 
tibat a passport was to be obtained. A 
passport is obtained. You have a copy 
before you, and I need not read it. You 
would know, even if you had not seen the 
copy passport, that it is a representation 
by the highest official of the British 
Empire — ^namely, the Foreign Minister — 
a requisition in the name of His Majesty 
to all concerned to allow Mr. Henry 
Arthur Muir McGuUoch to pass freely 
without let or hindrance, and to afford 
him every assistance and protection of 
which he may stand in need. . . . That is 
not a document which anybody, according 
to the law of England, is entitled to take 
or use unless he is Mr. Henry Arthur Muir 
McGuUoch. In obtaining that document, 
if they obtained it with the knowledge 
that Mr. Henry Arthur Muir McCulloch 
was not going to use it, I tell you they 
were obtaining from the public authority 
a document which would be of public 
importance and be used by the bearer 
for the purpose of his national protection ; 
and in getting that and allowing it to be 
used by other people, if you are satisfied 
upon the evidence that they did so, they 
were carrying out acts which were in- 
jurious to the public, in that a public 
officer was asked to issue to one man a 
document which they knew was going to 
be used by another. . . . You have to 
take the law from me ; and I tell you, if 
you are satisfied that these gentlemen 
did conspire to do that which has been 
described to you by the learned Attorney- 
General to obtain this passport, that that 
was a criminal offence. 

At the trial evidence was given on 
behalf of the prosecution to shew that 
the defendants combined and conspired 
together to obtain, and they did in flBM^ 
obtain from the Foreign Ch£ce, by &lse 
and fraudulent pretences and representa- 



tions, a passport in the name of the 
defendant McCulloch for his use in Russia, 
with the intent that it should be used in 
Rusttia by some other person, and that in 
fact it was so used with their knowledge 
and consent. The passport, some months 
after it had been issued, was found on the 
body of a man who had been killed by 
the explosion of a bomb in his room at an 
hotel in St. Petersburg. A statement in 
writing made by the defendant McCul- 
loch, and given to an inspector of the 
Metropolitan police who was making 
enquiries about the matter, was also ten- 
derod in evidence on behalf of the prose* 
cution. Upon behalf of the defendants 
the admission of this writtem statement 
was objected to upon the ground that 
McOulloch had been induced to make the 
statement by the inspector telling him 
that there would be no prosecution. 
Lord Alveinstone, C.J., admitted McOul- 
loch's statement in evidence. 

Sir Robert EM, KG. {Simon with 
him), in support of the motion. — 
Unless the combination of the defendants 
to obtain a passport in the name of one 
of them to be used by a third person in 
Russia tended to produce public mischief 
no criminal offence was committed. The 
question whether the combination was in 
&ct of that nature ought to have been 
left to the jury, and evidence to that effect 
ought to have been given. The direc- 
tion to the jury as a matter of law that 
the combination did tend to produce a 
public mischief and that a criminal offence 
had been committed if the jury were of 
opinion that the defendants conspired 
together to obtain from the Foreign 
Office a passport in the name of one of 
them which to their knowledge would be 
used for some other person, was wrong. 

It is a question of fact for the jury 
whether or not they are of opinion upon 
the evidence that the intention has been 
proved, which is necessary in law to con- 
stitute a crime. In the present case no 
evidence of any intention on the part of 
the defendants to cause a public mischief 
was given. 

The statement made by the defendant 
McCulloch was not admissible in evi- 
dence. 
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LoBD Alvebstone, C.J. — We all think 
there should be no rule ; but the matter 
is 80 important, and so connected with 
the motion in arrest of judgment, that 
we will give our reasons on August 4 
next. 

Aug, 4, 1905. — Lobd Alvbbstonb, C.J., 
read the following judgment of the Court : 

This was a motion in arrest of judg- 
ment upon an indictment against Noel 
Brailsford and Arthur Heniy Muir 
McOulloch, against whom the jury found 
a verdict of guilty on the first count of 
an indictment in respect of a conspiracy 
to obtain a passport from the Foreign 
Office in the name of McCulloch to be 
used by another person. It is not neces- 
sary to repeat at length the allegations 
in the indictment; its scheme may be 
summarised as follows : It sets out the 
practice with regard to passports and the 
conditions upon which they are issued ; 
it alleges a conspiracy between the de- 
fendants and other persons not known to 
obtain by &Jse and fraudulent pretensions 
and misrepresentations a passport in the 
name of Arthur Henry Muir McOulloch ; 
it alleges the sending in of the necessary 
documents by Brailsford and McOulloch 
in the name of McOulloch, and the 
issuing of the passport thereon. It then 
alleges the use by other persons not 
known of the passport, and concludes with 
the following averment: '*The said 
Henry Noel Brailsford and Arthur 
Henry Muir McOulloch and the said 
other persons whose names are unknown 
in further pursuance of the said con- 
spiracy combination confederacy and 
agreement did send and cause and pro^ 
cure to be sent the said passport lastly 
hereinbefore set forth having then thereon 
the vise and signature of the said Russian 
Oonsul General out of the United King- 
dom to a certain person or persons un- 
known for use when in Bussia by a 
certain person whose name is unknown 
other than the said Arthur Henry Muir 
McOulloch with the intent and purpose 
that the said passport should be so used 
in the dominions of the Ozar of Russia by 
the said person whose name is unknown 
as aforesaid to the evil example of all 
others in the like case offending in con- 



tempt of our said Lord the King and hia 
laws in fraud of the said regulations issued 
by and with the authority of the said 
principal Secretary of State for Foreign 
Affairs to the injury and prejudice and 
disturbance of the lawful free and cus- 
tomary intercourse existing between the 
liege subjects of our said Lord the King 
and the subjects of the said Ozar of 
Russia to the public mischief of the said 
liege subjects and to the endangerment 
of the continuance of the peaceful rela- 
tions between our said Lord the King and 
the said Ozar of Russia and their subjects 
respectively and against the peace of our 
said Lord the King his Orown and 
dignity." 

The indictment contained a second 
count alleging as an offence the obtain- 
ing of a passport by similar false pre- 
tences, but without any allegation of con- 
spiracy. 

The jury, as already stated, found both 
defendants guilty on the first count, and 
said that they had not considered the 
second count, and I discharged them 
without finding a verdict thereon. 

It was argued in arrest of judgment by 
Sir Robert Reid, on behalf of the defen- 
dants, that the count of the indictment 
upon which the defendants were found 
guilty was bad in law as disclosing no 
indictable offence, and on the ground 
that the act done — namely, the obtaining 
of a passport by a false representation 
— although an improper act, was not a 
criminal act or an indictable misdemeanour 
at common law, and that the conspiracy 
to obtain such passport was not an in- 
dictable misdemeanour. 

We are clearly of opinion that the 
count is good, and that the conviction 
must stand ; but in deference to the argu- 
ments of Sir Robert Reid, and as the 
point has never ansen directly before, we 
think it right to state the reasons for our 
decision. It is not necessary for us to 
decide whether, apart from conspiracy, 
the obtaining of a passport by false pre- 
tences — namely, by alleging that it was 
required for the use and protection of 
A B, whereas it is in fact intended to 
be used by some third person not known 
or recommended to the Foreign Office — ia 
of itself a misdemeanour ; but as the ques- 
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tion has some bearing upon the validity 
of the conviction on the first count, we 
desire to make a few observations 
thereon. 

It will be well to consider what a pass- 
port really is. It is a document issued in 
the name of the Sovereign on the respon- 
sibility of a Minister of the Crown, to a 
named individual, intended to be pre- 
sented to the Governments of foreign 
nations, and to be used for that indi- 
vidual's protection as a British subject in 
foreign countries ; and it depends for its 
validity upon the fact that the Foreign 
Office, in an official document, vouches 
the respectability of the person named. 
It is not necessary to do more than to 
remember certain incidents in the nine- 
teenth century to see what grave inter- 
national questions might arise in the 
event of a person holding a passport re- 
ceiving ill-treatment in a foreign country. 
Passports have been known and recognised 
as official documents for more than three 
centuries, and, in the event of war break- 
ing out, become documents which may be 
necessary for the protection of the bearer, 
if the subject of a neutral State, as against 
the officials of the belligerents; and in 
times of peace in some countries, as in 
Russia, they are required to be carried by 
all travellers. 

It cannot, of course, be maintained that 
every fraud and cheat constitutes an 
offence against the criminal law; but the 
distinction between acts which are merely 
improper or immoral, and those which 
tend to produce a public mischief, has 
long been recognised ; the cases cited by 
the learned Attorney-General — Rex v. 
Higgins^^ Rex v. Wheatley^^ and Ymmg v. 
Regem^ — are authorities for this view. 
They are supported by the reasoning of 
the judgment in Rex v. De Bereng&r^^ Rex 
V. Dixon,^ and Trewe^ Caee} cited at 
p. 821 of 2 Eaeis Pleas of the Croum; 
and a reference to the original record of 
the decisions of the Judges, which is in 
the possession of the Lord Chief Justice, 
shews that the case did not depend upon 
the ground given at p. 822 of East. The 
whole chapter under the title of " Cheats " 
in that work is worthy of perusal. It 
is, however, unnecessary to consider this 
point further, because we are clearly of 



opinion that the act done — namely, th» 
obtaining of a passport by a false pretence^ 
— is an act of the kind which would render 
a conspiracy to carry it into effect unlaw- 
ful, and we think that both defendants 
have been ng^tly convicted of criminal 
conspiracy. Whatever attempts may have 
been made firom time to time to strain 
the law of conspiracy or to bring within 
its purview combinations to perform acta 
to which no objection can be taken when 
done by a single individual, no question 
of the kind arises in this case. For a 
great many years it has been the law of 
England that conspiracy consists " in the 
agreement of two or more to do an un- 
lawful act, or to do a lawful act by unlaw- 
ful means. So long as such a design 
rests in intention only, it is not indictable. 
When two agree to carry it into effect, 
the very plot is an act in itself, and the 
act of eadi of the parties • . . punishable 
if for a criminal object or for the use o£ 
criminal means " — Mulcahy v. Reg?^ This 
definition is expressly approved by the 
House of Lords in Quinn v. Le(Uhem,^* 
It cannot be seriously disputed that the 
obtaining a passport firom the Foreign 
Office by the flaJse statement that it was 
required for a person named therein, and 
recommended to the Foreign Office, with 
the intent that it should be used by 
another and different person who has 
not been recommended, is a cheat and a 
conspiracy to deceive the Foreign Office, 
and obtaining the document by meana 
thereof is a criminal conspiracy. We are 
therefore clearly of opinion that the first 
count of the indictment upon which the 
defendants were found guilty is good, and 
the conviction stands. 

In addition to the objection taken on 
motion in arrest of judgment, a motion 
was made by Sir Bobert Beid for a new 
trial, upon the ground that there was no 
sufficient evidence in support of the in- 
dictment, and that the jury had been 
misdirected in that it had not been left to- 
them to find that the act done might tend 
to public mischief. Without saying that 
there cannot be acts upon which au inno- 
cent construction might be put, or that 
in some cases it might not be for the jury 
to find as a fact whether the act was 
innocent or not, we are clearly of opinion 
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that no such argument can possibly be 
urged in this case. In criminal as well 
as in ciyil cases persons are responsible 
for the natural consequences of their acts. 
It was not disputed that there was abun- 
dant evidence that the defendants did 
combine to obtain a passport in the name 
of McOulloch with the intent that it should 
be used in Bussia by some other indivi- 
dual, and that in fact it was so used with 
their knowledge and consent. We are of 
opinion that it is for the Court to direct 
the jury as to whether such an act may 
tend to the public mischief^ and that it is 
not in such a case an issue of fieust upon 
which evidence can be given. Assuming 
the matter to relate to the issue of a 
public document by a public department 
of State, and that it is obtained by a false 
representation for an improper purpose — 
that is, for use by a different person passing 
himself off as the bona fide holder — we are 
of opinion that it is injurious to the 
public, and tends to bring about a public 
mischief. It is scarcely necessary to cite 
authority, but we would call attention to 
the reasoning of Lord Mansfield in Rex v. 



A further point was raised as to the 
misreception of evidence. We are clearly 
of opinion that the statement made by 
McCulloch was admissible, there being 
no evidence that the statement was other- 
wise than free and voluntary, and nothing 
to bring the case within the rule laid 
down in Beg, v. Thompson [l893j,^* on 
which ground the Lord Chief Justice had 
excluded a letter written by Brailsford to 
the other defendant. For these reasons 
the conviction must stand. 

Conviction affirmed. 



Solicitors— Solicitor to Treasury, for Crown; 
Badford & Frankland, for defendants. 

[Reported by F. Comper, Egq., 
Barriiter-at'Lare. 
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LoBD Alvsbstonb, C.J. \ 

1905. I ^^^^^^ 

Nov. 8. J 

[75 L. J. K.B. 72.] 
Trade Mark--'' False trade deeoripHan '' 
— ''Soda cryetala" — Mixture of Crystal' 
lised Carbonate of Soda and Crystallised 
Sulphate of Soda — Merchandise Marks 
Act, 1887 (50 <^ 51 Vict. c. 28), s. 2, 
sub-s. 2 ; 9. 3. 

The appellant sold in the ordinary way 
of hie trade a qiMtUity of soda which was 
described in the invoice as " soda crystals" 
Upon analysis the soda was found to con- 
tain crystallised carbonate of soda mixed 
with crystallised siUphate of soda. The 
quantity of the latter substance varied in 
the different samples from 18 to 64 per 
cent. An information having been pre- 
ferred against the appellant undtr sec- 
tion 2, subsection 2 of the Merchandise 
Marks Act, 1887, charging him with 
hctving sold goods to which a false trade 
description %oas applied^ the Justices hdd 
that "soda crystals" m/saint ordinary 
W€uhing soda^ which upon the evidence con- 
siited of crystallised carbonate of soda can- 
taming not more than 2 per cent, of sul- 
phate of soda, and thai it was a false trade 
description when applied to the mixture 
sold by the appellant. They accordingly con- 
victed him .—Held (Dabuko, J., dissent- 
ing), that the description " soda crystals " 
was a "false trade description " within the 
meaning of section 3 of the Act^ and that 
the appeUarU was properly convicted. 

Caae stated by Justices of Tunbridge 
Wells. 

At a petty sessions held at Tunbridge 
Wells an information was preferred by 
the respondent on behalf of the Board of 
Trade, against the appellant, under sec- 
tion 2, sub-section 2 of the Merchandise 
J^arks Act, 1887, charging that the 
appellant on September 1, 1904, did un- 
lawfully sell certain goods (to wit) a 
quantity of Glauber salts mixed with 
soda crystals, to which a false trade descrip- 
tion (to wit) the words '' soda crystals," 
was applied, contrary to the provisions of 
the Act. 
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4. The following fitcts were proved in 
evidence : 

(a) The appellant is a retail oilman 
and hardware dealer carrying on business 
at Tunbridge Wells, and on September 1, 
1904, he sold in the ordinary way of his 
trade to William Guyton Butler, a 
traveller in the employment of Brunner, 
Mond & Go., Lim., manufacturing 
chemists, a hundredweight of soda which 
was described on the invoices delivered 
with the goods as " soda oiystals.*' 

The price charged for the goods was 
four shillings. 

(6) A portion of the soda purchased by 
William Guyton Butler was analysed and 
was found to contain soda crystals or 
crystallised carbonate of soda mixed with 
Glauber salts or crystallised sulphate of 
soda. 

Analyses of six several samples were 
proved, with the following results : 

Soda crystals : 

(1) 64 per cent. (4) 37*29 p^ cent. 

(2) 78-89 „ (5) 56-5 „ 

(3) 36-10 „ (6) 39*3 
Glauber salts : 

(1) 34 per cent. (4) 61-87 per cent. 

(2) 18-78 „ (6) 43-1 „ 
(3)6453 „ (6)60-7 „ 

In explanation of the difference in the 
results of these analyses of the samples it 
was stated that the carbonate of soda 
and the sulphate of soda having been 
separately produced were mechanically 
mixed together subsequently to their 
manufacture, and consequently in any 
sample there might be more of one sort 
than the other. 

(c) There are many salts of sodium 
which are prepared in a crystallised 
form. Seventeen salts of sodium are 
mentioned in the British Pharmacopoeia, 
and one witness said there were as many 
as three thousand salts of sodium. Oar- 
bonate of soda and sulphate of soda are 
two of them. These are both usually 
prepared and sold in a crystallised form. 

{d) The process of crystallisation is 
simihur in each case. 

The result is a chemical combination 
in a crystallised form of about 33 per 
cent, of carbonate of soda or sulphate of 
soda, as the case may be, and 66 per cent, 
of water. 



(«) Carbonate of soda is produced by 
various processes, and one of such pro- 
cesses, that employed by Messrs. Brunner, 
Mond & Co., is known as the ammonia 
process. 

The crystallised carbonate of soda 
prepared by this process contains a small 
proportion of sulphate of soda. 

This small quantity is left in the manu- 
facture or is added to the soda ash in 
the process of crystallisation for the 
purpose of hardening the crystals. There 
are other processes by which crys- 
tallised carbonate of soda is produced 
different from the process adopted by 
Brunner, Mond & Co. These processes, 
two of which are known as the Leblanc 
and the Perrikoff processes, were referred 
to by the witnesses. Both have a pro- 
portion of sulphate of soda. 

In the Leblanc process there is a trace, 
and in the Perrikoff process about 30 per 
cent., but not in the form of crystal. 

(/) Carbonate of soda in the crystal- 
lised form and not containing more than 
2 per cent, of sulphate of soda is the 
commodity commonly known as washing 
soda for domestic use, and is usually de- 
scribed as " soda crystals." This descrip- 
tion is not applied to stdphate of soda, 
nor usually to carbonate of soda contain- 
ing more than 2 per cent, of sulphate of 
soda. All the witnesses who gave this 
evidence were (with one exception) ana- 
lytical manufacturing chemists. 

(^) The market value of crystallised 
carbonate of soda is about double that of 
Glauber salts or crystallised sulphate of 
soda. 

(h) Sulphate of soda or Glauber salts 
has no detergent qualities, but in appear- 
ance is exactly like carbonate of soda. 

(5) The appellant was not called as a 
witness, and no evidence was tendered on 
his behalf. 

(6) It was contended on behalf of 
the appellant that crystallised soda and 
soda crystals are the same ; that where a 
description is true with regard to the 
material of which two or more things ai^ 
composed, it cannot under any circum- 
stances become a figilse trade description as 
to any one of them ; that soda is a generic 
term applicable to any preparation or 
compound of sodium, and cannot be a 
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fiBklse description when applied to any one 
of them ; that the words '' soda crystals," 
when applied to crystallised carbonate of 
soda or to crystallised sulphate of soda, is 
a true description of the material of which 
each article is composed, and therefore 
cannot be a folse description when applied 
to a mixture of both ; that there was no 
evidence of any &lse trade description 
within the meaning of the Merchandise 
Marks Act, 1887. 

7. It was contended on behalf of the 
respondent that the words ''soda crystals" 
were only applicable to er3rstaUiseid car- 
bonate of soda containing not more than 
2 per cent, of sulphate of soda, and that 
it was therefore a £Edse trade description 
when applied to a mixture of crystallised 
carbonate of soda and crystallised sul- 

Ehate of soda, when the proportion of the 
ttter was more than 2 per cent, of the 
whole. 

The Justices held that '^ soda crystals " 
meant ordinary washing soda, and that 
on the evidence before them that article 
consisted of crystallised carbonate of soda 
containing not more than 2 per cent, of 
sulphate of soda or Qlauber salts, and 
that the description was a fiilse trade 
description when applied to the mixture 
of crystallised carbonate of soda and 
crystallised sulphate of soda sold by the 
appellant. They therefore convicted the 
appellant of the offence charged. 

The question for the opinion of the 
Court was whether the Justices were right 
in convicting the appellant. 

Avory^ K,C. (Bonaey and H. M. Finch 
with him), for the appellant. — There 
was no " fklse trade description " within 
the meaning of the Act. By section 3 
'' trade description " is defined as *' any 
description, statement, or other indication, 
direct or indirect, (a) as to the number, 
quantity, measure, gauge, or weight of 
any goods." The word "quality" is 
designedly omitted. The respondent 
must therefore contend that the descrip- 
tion is false as to the " material " of which 
the goods are composed under the sub- 
sequent words of section 3; but this 
article is composed of crystals of soda 
and nothing else, and the term ''soda 
crystals " cannot therefore be a fiilse trade 



description. The purchaser did not ask 
for washing soda, but for " soda crystals." 
What was sold was in fact soda crystals. 
The question in the present case is not a 
question of adulteration. The remedy, if 
any, would have been under the Sale of 
Food and Drugs Act, 1875. 

The SoUeUar-Genrnd (Sir E. Caraon^ 
E.G.) (H, SfUUm and Sajford with him), 
for the Board of Trade.— The fitcts found 
in the Case are that the appellant mixed 
these two substances together. They are 
not substances prepared together. The 
mixture had none of the quaUties of wash- 
ing soda. Grystalliaed sulphate of soda 
is never known in the trade as "soda 
crystals." To call it " soda crystals " is 
therefore to apply a " false trade descrip- 
tion " within the meaning of section 3 of 
the Act. 

Kerly watched the case for the United 
Alkali Manu&cturers Association. 

Dablikg, J. — I have the misfortune to 
differ from the conclusion to which the 
other members of the Ck)urt have come ; 
and although I feel the greatest deference 
for their opinion, I also feel that the ap- 
pellant is entitled to have an expression of 
my own opinion in the matter. The sum- 
mons charged the appellant with having 
unlawfully sold a quantity of Glauber 
salts mixed with soda crystals to which a 
fiedse trade description — to wit, the words 
" soda crystals " — was applied, contrary to 
the provisions of the Merchandise Marks 
Act, 1887. He was asked for soda 
crystala, and he sold a quantity of some- 
thing, but no offence was committed 
unless he affixed to it a fidse trade 
description. What is a trade description 
is defined in section 3 of the Act, and 
there is also in the same section a defini- 
tion of " false trade description " — namely, 
" the expression ' fiUse trade description * 
means a trade description which is Mae 
in a material respect as regards the goods 
to which it IB applied." I have come to 
the conclusion that if a description of 
goods is in &ct true, it cannot be a false 
trade description merely because it is not 
the description usually applied to that 
thing in the trade. This article was 
found by the Justices to contain soda 
crystals, or crystallised carbonate of soda 
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mixed with Glauber salto, or crystalliaed 
sulphate of soda. They also found that 
'' there are many salts of sodium which 
are prepared in a crystallised form. 
Seventeen salts of sodium are mentioned 
in the British PharmAoopceia, and one 
witness said there were as many as 
three thousand such salts of sodium. 
Oarbonate of soda and sulphate of soda 
are two of them." What the appellant 
sold was carbonate of soda and sulphate 
of soda in a cxystalliBed form, and it is 
found that they are both usually pre- 
pared and sold in a crystallised form, the 
process of crystallisation being similar in 
each case. Then the paragraph on which 
the Solicitor-General relies says, "Oar- 
bonate of soda in the crystallised form 
and not containing more than 2 per cent, 
of sulphate of soda is the commodity com- 
monly known as washing soda.** I should 
agree with his argument if the Justices 
had found that carbonate of soda in 
the crystallised form and not containing 
more than 2 per cent, of sulphate of soda 
was the commodity known as '*soda 
crystals" ; but they have not found that. 
They have found that it is commonly 
known as washing soda, and is usually 
described as " soda crystals." It is usually 
so described, but it does not follow that 
nothing else can be accurately described as 
'' soda crystals " ; and if it be not a fiaJse 
description of something else to call it 
" soda crystals," I do not think that this 
is a fedse trade description, because it may 
be common to call some other article 
" soda crystals." In short, if two things 
— and here, so far as I can see, seventeen 
dififerent preparations — ^may equally be 
caUed "soda crystals," and if it be not 
untrue to say of any of them that they 
are " soda crystals," then I do not think 
that any one of them can get the exclusive 
right to a trade description which, though 
true of one, is certainly not untrue of 
the others. One of the contentions of 
the appellant before the Justices was that 
where a description is true with regard to 
the material of which two or more things 
are composed, it cannot under any circum- 
stances become a fisdse trade description 
as to any one of them. I think that is 
clearly wrong, because, if that were right, 
if you were to describe a mixture of oil and 



vinegar as '^oil and vinegar," you might 
truly describe oil as " oil and vinegar," or 
vinegar as " oil and vinegar," which, of 
course, is absurd. 

But then the appellant went on to say, 
what I think, is quite true, that the 
words "soda crystals," when applied to 
crystalhsed carbonate of soda or to crys- 
tallised sulphate of soda, are a true de- 
scription of the material of which each 
article is composed, and cannot, therefore, 
be a fiftlse description when applied to a 
mixture of both. That is to say, that if 
you have two things which are both called 
oil, and mix them and call the mixture 
"oil," it is true; and if you have two 
things which are both called vinegar, and 
mix them and simply call the mixture 
" vinegar," that is true. It seems to me 
to be precisely the same if you have two 
things either of which might accurately 
be CBiUed " soda crystals " ; whether they 
are sulphate of soda or carbonate of 
soda in a crystallised form, it is not 
a false description to call them both, 
when mixed, "soda crystals," for the 
simple reason that it is not a &lse de- 
scription in fact. I very much regret 
having to come to that conclusion, because 
I certainly think that my decision might 
enable a person to do what might be to 
the disadvantage of the purchaser. I am 
not sorry, therefore, that the opinion of 
the majority of the Court is the other 
way. 

Wills, J. — In my opinion this con- 
viction should stand. The Act was passed 
not to insure scientific accuracy in trade 
terms, but to protect trade, and to insure, 
as far as legislation could do so, that trade 
should be carried on honestly, and that 
terms should not be applied to substances 
in commerce which in their common ac- 
ceptation in the trade would lead a pur- 
chaser to suppose that the articles were 
something else than they really were. 
The view I take is very simple, and I 
have entertained it from the moment 
that paragraph 4 (/) of the Case was read. 
I have listened with great attention to 
counsel for the appellant to see whether 
my view could be shewn to be in any 
respect wrong or whether it required 
reconsideration, but I have heard no 
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answer to what seems to me to be an 
exceedingly simple way of putting the case. 
The end of section 3, sub-section 1 of the 
Act says that the use of any word '' which, 
according to the custom of the trade, is 
commonly taken to be an indication " of 
{inter alia) *Hhe material" of which 
goods are composed shall be deemed to 
be a trade description. And therefore 
it seems to me that when we have a term 
used which in the trade is commonly 
understood to mean washing crystals, 
and to mean carbonate of soda contain- 
ing not more than 2 per cent, of sulphate 
of soda, we have precisely the thing 
which was intended by the Act. It is a 
trade description and is commonly under- 
stood to be a representation or guarantee 
that the substance should not contain 
more than 2 per cent, of sulphate of soda. 
If that is the case, and it turns out that 
it does contain 40 or 50 per cent., it is a 
false trade description. I cannot see how 
any reasonable distinction can be drawn 
between the words ^'commonly" and 
"usually." They both mean the same 
thing, and it is only an accident that 
both terms were used in paragraph 4 (/). 
Perhaps it might have been better to 
reverse the statement in that paragraph 
and to have said that soda crystals meant 
in the trade *' washing soda crystals," 
and implied that not more than 2 per 
cent, of sulphate of soda was used ; but I 
think it would be hypercritical to say that 
because the sentence is differently worded 
it means something else. The end of the 
paragraph somewhat qualifies the previous 
statement by saying that all the wit- 
nesses who gave the evidence were, with 
one exception, analytical manufacturing 
chemists. There might be some value in 
that remark if the evidence they had 
given was not capable of qualification or 
contradiction, but the Case goes on to 
state that no evidence to the contrary 
was called and that the appellant him- 
self did not give evidence. In these 
circumstances I think that the Justices 
were perfectly justified in acting on the 
evidence of these chemists although it was 
not supplemented by further or trade 
evidence. Taking the findings of fact by 
the Justices along with the fiinal words of 
section 3, sub-section 1 of the Act, there is 



but one answer which can be given to the 
question put to the Court. 

LoBD Alvbbstone, C.J. — I agree with 
the view taken by my brother Wills. If 
I could put the construction on section 3 
of the Act which was contended for by 
counsel for the appellant, I might come 
to the opposite conclusion ; or if I could 
take the view that all that is required 
in order to evade the application of the 
Act is to shew that the description is 
technically true, it would be, I think, 
impossible to support the conviction ; but 
I do not think that this was either the 
scope of the Act or the way in which 
section 3 should be construed. The pro- 
secution must, of course, make out their 
case, and no inference ought to be drawn 
from the £ftct that neither the appellant 
nor witnesses on his behalf were called, 
if the evidence for the prosecution left 
no reasonable case to be answered, and if 
the Act is to be construed as referring 
to the true chemical description of 
the material, there was here really no 
case to answer. But once take it that 
the Act has a wider scope and that the 
evidence shewed something requiring an 
answer, then section 2, sub-section 2, does 
indicate that there is a question of motive 
and object involved in the offence, because 
it is open to the appellant to shew that he 
took fdl reasonable precautions or other- 
wise acted innocently. I wish to asso- 
ciate myself with the observations of my 
brother Wills as to the evidence and find- 
ings of fieust. It is, in my opinion, im- 
possible to say that section 3 should be 
construed as merely meaning a false or a 
true chemical description of the material, 
because the words "trade description" 
occur in section 2, which speaks of one 
who "sells or exposes for, or has in 
his possession for, sale, or any purpose of 
trade or manufacture, any goods or things 
to which any . . . false trade description 
is applied"; and then section 3 defines 
" trade description " in a way limited, so 
far as this case is concerned, to the 
material of which the goods are composed. 
It also says that the use of any word 
" which, according to the custom of the 
trade, is commonly taken to be an indica- 
tion of any of the above matters, shall 
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be deemed to be a trade deecription.'' 
Therefore in ooDBtroing " false trade 
deecription " I must read '< trade descrip- 
tion " in the sense indicated immediately 
previously, and I think it means fedse 
in a material respect as regards the 
^' trade description previously referred 
to. Taking that to be so, I find 
three statements which are quite sufficient 
to afford prima/acis evidence of an offence 
which requires to be answered, and there- 
fore I think that the prosecution have 
satisfied their onus. The first statement 
is in the beginniDg of paragraph 4 (/), 
and I think there was no special reason 
for changing the word <' commonly '' into 
^^ usually"; those words mean for this 
purpose the same thing. But what is 
very important is that " this description 
is not applied to sulphate of soda, nor 
usually to carbonate of soda containing 
more than 2 per cent, of sulphate of 
soda." That double statement, I think, 
means that sulphate of soda is not known 
as ''soda crystals" in the trade. That 
being once stated, it lay on the appellant 
to rebut that prima facie case. The other 
statement is that the Justices held that 
" soda crystals " meant ordinary washing 
soda. There was abundant evidence that 
the name '* soda crystals " in the trade is 
applied to crystallised carbonate of soda, 
and not to crystallised sulphate of soda. 
The Justices were, I think, entitled to 
say, in the absence of evidence to the 
contrary, '* Here is the name ' soda 
crystals ' applied to a substance of which 
(in some of the cases) more than 50 per 
cent, is not the article which we find is 
commonly called ' soda crystals ' " ; and, 
that beiug so, in my opinion there cer- 
tainly was evidence on which they were 
entitled to say that a trade description 
has been given to this article indicating 
that it was composed of a material 
which, according to the usual acceptation 
of the trade description, it was not. The 
appeal must therefore be dismissed. 

Wills, J. — I wish to add that many 
of these trade terms are very old, and I 
think that nothing is more likely than 
that, with the advance in science, the 
terms might become scientifically in- 
correct. Still, it seems to me that they 
retain their trade meaning, although 



they may not represent, as they were 
possibly supposed to do when first in- 
vented, the true nature of the com- 
position. 

Appeai dismissed. 

Solicitors — Neve, Beck & Eirby, for appellant ; 
Solicitor to Board of Trade, for respondent ; 
Leesmith, Munbj k Nevile, for United Alkali 
Manufacturers Association. 

[R^orted by F. Comper^ Ssq,^ 
Ba/rrUter-aULaw, 
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Lord Alverstohe, O.J.* 
Lawramcb, J. 
Ridley, J. 

1905. 
Dec. 13, U. 

[76 L. J. K.B. 124.] 

Way — Laying Rubhle to the ^^ irUerrup- 
Hon and personal danger ** of Persons on 
Highway — SeparaU Offences — Form of 
Conviction — Highway Act, 1835 (5 o^ 6 
Will. 4. c. 50), s. 72. 

Section 72 of the Highway Act, 1835, in 
prohUnting the laying of anything ttpon 
a highway **to the injury of suoh highway, 
or to the injury, interruption or personal 
dcmger of any person travelling thereon,"* 
has created not four separate offences, hut 
only two — namely, (a) the doing of some- 
thing to the injury of the highway, and 
(6) ^ doing of something to the injury, in- 
terruption or personal danger of any person 
travdUng thereon. Therefore a conviction 
of a person for having laid rubhle on a 
lUghwcvy ** to the interruption and personal 
danger of any person tramUing thereon ** 
is not had for duplicity. 

Case stated by the Somerset Quarter 
Sessions. 

On July 1, 1904, the appellant Smith, 
the surveyor to the Minehead District 
Council, was convicted at petty sessions 
under section 72 of the Highway Act, 
1835.^ The record of the conviction, so 

(1) Highway Act, 1835, s. 72: <*If any 
person . . . shall lay any timber, stone, hay, 
straw, dung, manure, lime, soil, ashes, rubbish, 
or other matter or thing whatsoever upon Buch 
highway, to the injury of such highway, or to 
the injury, interruption, or personal danger of 
any person tiavellhig thereon. . • .'' 
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lar as material, was drawn up in the 
following terms : " Woolston Smith . . . 
is this day convicted before this Court for 
that he on May 7, 1904, at the parish of 
Minehead . . . unlawfully did lay a 
quantity of rubble upon a certain highway 
there situate to the interruption or per- 
sonal danger of any person travelling 
thereon, and it is adjudged/' <feo. 

From this conviction Smith appealed 
to quarter sessions, the grounds of appeal 
being, inter alia, that the conviction was 
bad in law upon its &ce for duplicity and 
for uncertainty, and that there was no 
evidence to support it. 

A copy of the conviction was filed with 
the derk of the peace on October 7, 1904, 
and on October 15 an amended record of 
the conviction was drawn up, signed by 
the convicting Justices, and filed. The 
amended record was in these terms: 
*^ Woolston Smith ... is this day con- 
victed ... for that he . . . unlawfully 
did lay a quantity of rubble upon a certain 
highway ... to the interruption and 
personal danger of any person travelling 
thereon. . , ," 

On the appeal coming on for hearing 
the appellant's counsel took the pre- 
liminary point that the conviction was 
bad on its face in disclosing two offences 
stated alternatively, as only the first 
record of the conviction could be looked at. 

Counsel for the respondent contended 
that the amended conviction was the 
proper legal record of the Justices' deci- 
sion. The Court of quarter sessions 
were of opinion that the first record of 
the conviction had been drawn up in 
error, and did not correctly represent the 
decision of the Justices; they therefore 
decided that the second record of the 
conviction was the proper legal record ; 
they further held that they had power to 
amend the first record of the conviction 
under the Quarter Sessions Act, 1849 
(12 <fc 13 Vict. c. 45), and they deter- 
mined to treat it as amended. 

Counsel for the appellant thereupon 
-contended that the conviction was bad on 
its &ce as disclosing two offences stated 
cumulatively ; but the quarter sessions re- 
jected this contention, holding that the 
words of section 72 of the Highway Act, 
1835, "should lay any timber . . . rubbish or 
other matter or thing upon such highway" 



** to the interruption or personal danger 
of any person travelling thereon " did not 
create two offences, but one; they also 
held on the fieusts that there was evidence 
to justify the inference that some person 
was interrupted and endangered; they 
therefore affirmed the conviction, but 
agreed to state this Case for the opinion 
of the Court as to whether they were 
right in so doing. 

S. G. Luahington {F. E. W&aeherly with 
him), for the appellant. — The conviction 
is bad for duplicity. Assumiog that the 
amended record of the conviction is to be 
taken as the correct record, it shews that 
the appellant was convicted of two sepa- 
rate offences — namely, laying rubble on 
the highway to the interruption and per- 
sonal danger of any person travelling 
thereon. *' Interruption " and " personal 
danger " are different things, and are so 
treated in the forms in 0ke*8 Magisterial 
Formuliat (8th ed.), p. 172, forms Nos. 40 
and 44. If the pro^ecution desired to 
proceed in respect of both offences, there 
should have been two informations and 
two convictions. The conviction being 
thus for two separate offences cannot 
stand — Cotterill v. Lempriere[\S9o\,'^ Rex 
v.SUUer[\^o^y KnARexY. WeUe; Clifford, 
Ex paHe [i904].^ The principle upon 
which a conviction for too much is bad, is 
the same as that upon which one for too 
little is bad. 

If the contention is correct that there 
were two offences charged, the Justices 
had no power to amend the record of the 
conviction after the notice of appeal had 
been given and the first record filed. 
Section 7 of the Quarter Sessions Act, 
1849, which gives power to amend, only 
applies to enable the correction of a mis- 
take in form, and not to the correction 
of a mistake in point of substance — see 
per Cockburn, C.J., in Reg, v. Padhury 

[1879].* 

[It was also contended that there was 
no evidence that any person was inter- 
rupted or endangered by what was done 
on the highway — a contention negatived 
by the Court ; but the case does not call 
for a report on this point.] 

(2) 59 L. J. M.C. 133 ; 24 Q.B. D. 634. 

(3) 67 J. P. 299. 

(4) 91 L. T. 98. 

(6) 49 L. J. M.C. 65; 5 Q.B. D. 126. 
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Wethered (Avory^ K,C.^ with him), for 
the respondent. — The conviction was 
right, as the particular paragraph of sec- 
tion 72 of the Highway Act, 1836, creates 
not four offences, but two only — namely, 
first, injury to the highway ; and secondly, 
annoyance of passenffers. 

[He was stopped.] 

j^'. G, LuthingUm^ in reply. 

LoBD Alvebstone, C.J. — In my opinion 
this appeal must be dismissed. The ques- 
tion turns on the construction of sec- 
tion 72 of the Highway Act, 1836. That 
section contains a number of paragraphs 
creating different offences, in some of 
which it is, and in others it is not, 
essential to shew danger or annoyance to 
passengers on the road. As to the par- 
ticular paragraph with which we are 
dealing, I think the common-sense read- 
ing of it is that it creates not four 
offences, but two only — namely, doing 
something to the injury of the road, and 
doing something to the injury, interrup- 
tion, or persona] danger of any person 
travelling thereon. This view is, I think, 
supported by the grammatical construc- 
tion of the paragraph, for if it had been 
intended to create four offences, and not 
two only, I think we should have found 
the word "or" between the words 
" injury " and " interruption." 

The other point is disposed of by the 
view I have expressed that this paragraph 
creates only two offences. The mistake 
in drawing up the record of the convic- 
tion was a mere mistake in form and not 
in substance, and the Justices could there- 
fore amend. 

Lawrancb, J. — I agree,. 

Ridley, J. — I agree. 

Appeal dismUsed. 

Solicitors— Sisme7& Cook, agents for Incledon, 
Alms & Newbery, Minehead, for appellant; 
Rawle, Johnstone & Co., agents for Joyce, 
Davis & Risdon, Williton, for respondent. 

iHeported by J, S. Henderson, Esq,, 
Jiarrister'at'Lafv. 



LoBD Alvebstoke, O.J. 
Lawbancb, J. 

BiDLET, J. ^TtlBE v. FeeEIS. 

1905. 
Dec. 19. 

[75 L. J. K.B. 142.] 

Weights and Measures — Proseeutum by 
Inspector — Consent of Looal Authority 
— Weights and Measures Aet, 1904 
(4 Edw, 7. c. 28), s. 14. 

The consent by the heal authority, 
required by section I ^ of the Weights and 
Measures Act, 1904, to a prosecution 
before a Court of summary jurisdiction 
or Justices of an information, complaint, 
or proceeding arising under that Act^ need 
not be a particular consent in each case, 
a general consent being sufficient. 

Case stated by Justices. 

An information was preferred on Feb- 
ruary 28, 1904, by Walter Tyler, the 
inspector of weights and measures, for 
the western district of the county of 
Middlesex (hereinafter called <Hhe appel- 
lant "), under section 25 of the Weights 
and Measures Act, 1878 (41 <b 42 Vict. o. 49), 
against Thomas Ferris (hereinafter called 
'* the respondent "), for that he the respon- 
dent, on February 8, 1905, at the parish 
of Chiswick, in the county aforesaid, did 
unlawfully have in his possession for use 
for trade one two-pound weight which 
was unjust, contrary to the statute in 
that case made and provided. Upon the 
hearing of the information the following 
facts were admitted or proved : 

(a) That the appellant is the inspector 
of weights and measures for the western 
district of the county of Middlesex. 

(6) That the information prosecuted 
by the appellant was an information 
arising under the Weights and Measures 
Acts, 1878 to 1904. 

(c) That the respondent on February 8, 
1905, at the parish of Chiswick, in the 
western district of the said county, had 
in his possession for use for trade a two- 
pound weight which was unjust. 

(d) That the appellant had the con- 
sent of the local authority to prosecute 
generally before a Court of summary 
jurisdiction or Justices any information, 
complaint, or proceeding arising under 
the Weights and Measures Acts, but the 

D 
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local authority did not in fact specifically 
direct the present prosecution. 

{e) That such consent was contained 
in a resolution of the Middlesex County 
Council passed on February 23, 1905, 
and which was in the following terms : 

" That the County Council do hereby 
consent to Mr. Walter Tyler the In- 
spector of Weights and Measures for the 
Western District of the County of Middle- 
sex prosecuting before a Court of Sum- 
mary Jurisdiction or Justices, any infor- 
mation complaint or proceeding arising 
under the Weights and Measures Acts 
or in the discharge of his duties as such 
Inspector." 

It was contended on behalf of the re- 
spondent that under section 14 of the 
Weights and Measures Act, 1904,^ a 
special consent must be obtained by an 
inspector for every separate information, 
complaint, or proceeding prosecuted by 
him under the Weights and Measures 
Acts, 1878 to 1904, and that the general 
consent produced by the appellant was 
not sufficient. 

It was contended on behalf of the ap- 
pellant that the consent produced by the 
appellant was a sufficient consent within 
the meaning of section 14 of the Act of 
1904, and that there was no obligation 
under the section to obtain a specifd con- 
sent for every separate information, com- 
plaint, or proceeding prosecuted by him 
under the Weights and Measures Acts. 

The Justices found on the facts that 
the respondent had committed an offisnce 
under section 25 of the Weights and 
Measures Act, 1878, but were of opinion 
that the consent produced by the appel- 
lant was not in law a sufficient consent 
within the meaning of section 14 of the 
Weights and Measures Act, 1904, but 
that under that section an inspector, 
before he could prosecute any informa- 
tion, complaint, or proceeding under the 
Weights and Measures Acts, 1878 to 1904, 
must obtain a special consent for each 

(1) Weights and Measures Act, 1904, 8. 14: 
** An inspector of weights and measures may, 
with the consent of the local authority, 
prosecute before a court of summary jarisdic- 
tion or justices any information, complaint 
or proceeding arising under the Weights and 
Measures Acts or in the discharge of his duties 
as such inspector." 



separate prosecution, and they therefore 
dismissed the information. 

The question for the opinion of the 
Court was whether, upon the above state- 
ment of facts, the Justices came to a 
correct determination in point of law. 

Eustace Ilillt, for the appellant.— The 
Justices were wrong in holding that there 
must be a special consent of the local 
authority in each case. A general con- 
sent is all that is required. 

Clarke HaU^ for the respondent. — In 
Tale of Wight Ferry Co. v. Ryde Commis- 
dicnera [i86ij' an order in writing in 
each particular ca^e was held necessary 
under the Nuisances Removal Act, 1855. 
The word '< consent" was first used in the 
Act of 1904 ; in all previous statutes the 
word used was "authorize'' or ''em- 
power." " Consent " necessarily implies 
a particular consent, whereas " authorize " 
is a more general term — Eeg. v. Turner 
[1894].' The section is restrictive. If 
merely permissive, the section was un- 
necessary. It was intended to protect 
local authorities from the expense and 
risk of unnecessary action instituted by 
their officials. In the present case the 
local authority had no knowledge of the 
prosecution. It is impossible to consent 
to a thing in the absence of knowledge of 
it. It is true that the construction 
placed by the Courts upon the word 
" authorized " in former statutes is against 
this contention. But the draftsman of the 
Act of 1904 must be taken to have known 
the effect of the decisions with regard to 
that word and to have intentionally used 
a different one. 

LoBD Alverstons, C.J. — Upon behalf 
of the respondent it has been ingeniously 
suggested that there was some express 
reason upon the part of the Legislature 
in using the word "consent" in sec- 
tion 14 of the Act of 1904 instead of 
" authorised " which occurs in the earlier 
Acts of Parliament. The person desig- 
nated to prosecute is the inspector of 
weights and measures. In my opinion, 
all that the Legislature intended was 
that the inspector of weights and measures 

(2) 25 J. P. 454. 

(3) 58 J. P. 320. 
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should be the person who conducts the 
prosecution, provided the local authority 
give their consent. It did not mean, by 
using the word "consent" instead of 
"authorized/' to enact that there must 
be an express consent in each particular 
case. The Case must go back to the 
Justices with a direction that they ought 
to convict. 

Lawrance, J., and Bidley, J., con- 
curred. 

Case remitted. 

Solicitors — Sir Richard Nicholson, for appel- 
lant ; W. T. Ricketts A: Son, for respondent. 

[Heported by J. E. Aldous, I!»q,, 
Barrister-iU-Law, 



Bex v. Somers; 

Oeneral 

Estates Oo., 

Ex parte. 



Lord Alverstone, G.J. 
Lawrancb, J. 

ElDLET, J. 

1905. 
Dec. 11, 12. 

[75 L. J. K.B. 144.] 

Way — ^^Drifiwayy or private carriage or 
occupation road"* — Oumera or Occupiers 
of Road— Person having RiglU of Way — 
Order for Maintenance of Road by Parish 
—Highway Act, 1862 (25 <fc 26 Vict. c. 61), 
«. 36. 

A person toho has a mere right of way 
over a driftway^ or private carriage or 
occupation road, is not an *^ occupier" 
thereof within the meaning of section 36 
of the Highway Act, 1862 ; his consent in 
writing is therefore not necessary before 
the Justices can make cm order under the 
section declaring such a road to be a public 
highway repairable ai the expense of the 
parish, 

Bule nisi for a writ of certiorari to 
bring up and quash an order made by the 
Justices of Somerset under section 36 of 
the Highway Act, 1862,^ declaring a 

(1) Highway Act, J 862. s. 36: "Where the 
inhabitants of any parish are desirous of under- 
taking the repair and maintenance of any 
driftway, or any private carriage or occupation 
road, within their parish, in return for the use 
thereof, the district surveyor may, at the re- 
quest of the inhabitants of such parish . . . 



certain private carriage and occupation 
road a public highway to be repaired at 
the expense of the parish or otherwise as 
provided by the statutes from time to 
time in force relating to the repair of 
highways. 

The road in question was a portion of 
a driftway in the parish of Bleadon, in 
the county of Somerset, which had been 
set out under an indosure award. In 
1836 the Bristol and Exeter Bailway Co. 
acquired the freehold of that portion of 
the drifcway which was the subject of the 
order and constructed a bridge to carry it 
over the railway. 

By a deed of covenant dated January 7, 
1863, the Bristol and Exeter Bailway Co. 
granted to one Davies, his heirsand assigns, 
a right of way for all purposes over the 
road in question for ever in consideration 
of a money payment and a covenant by 
Davies, his heirs, executors, and adminis- 
trators, to keep and preserve the said road 
in good and substantial repair at all times 
for ever thei'eafter. 

The Oeneral Estates Co. were the suc- 
cessors in title of Davies, and were the 
owners of the freehold of a private 
carriage road connecting the road in 
question with a highway; they also 
claimed to be the occupiers of the road 
in question in common with the Oreat 
Western Bailway Co. (the successors in 
title of the Bristol and Exeter Bailway 
Co.). The road had been regularly kept 
in repair by the Oeneral Estates Co. and 
their predecessors in title since 1863, and 
for the purposes of repair they had placed 
road materials on the road, and they had 
repaired the drains for carrying off the 
surface-water. The freehold of certain 
adjoining lands was also vested in the 
General Estates Co., who, with the tenants 
of those lands, claimed to be entitled in 
respect of that tenure to the use of the 
road in question independently of the 
deed of covenant of January 7, 1863. 

and with the consent in writing of the owner 
and the occupier of every part thereof, apply to 
the justices in petty sessions to declare such 
driftway or road to be a public highway to be 
repaired at the expense of the parish; and 
upon such application being made it shall be 
lawful for the justices to declare the same to 
be a public carriage road to be repaired at the 
expense of the parish." 
d2 



Digitized by 



Google 



36 



CASES CONNECTED WITH 



Rbx v. Somebs. 

In 1904, on the application of the 
Azbridge Rural Council, the Justices 
made tiie order complained of, under 
section 36 of the Highway Act, 1862. 
No notice of that application was given 
to the (General Estates Co., nor did they 
consent in writing or at all to the appli- 
cation. 

The Justices who made the order filed 
an affidavit, in which they stated that a 
consent in writing by the Great Western 
Railway Co. to the application had been 
produced at the hearing, such consent 
being given subject to any rights the 
Genera) Estates Co. might possess. 
Their affidavit then proceeded as follows : 
<*It was proved to our satisfaction on 
the reading of the said consent that the 
only rights which the General Estates 
Company had over the said road was a 
right of way which had been granted by 
the Bristol and Exeter railway company 
the predecessors in title of the Great 
Western railway company to the General 
Estates Company or their predecessors in 
title and further that there were nume- 
rous other owners and occupiers of land 
on the western side of the Great Western 
railway company's main line from Bristol 
to Exeter who from time immemorial 
had had and exercised rights of way and 
passage for agricultural purposes over the 
said private carriage and occupation road 
tod we were of opinion that parties 
having a mere right of passage over the 
said roadway were not owners or occupiers 
of any part of the said road within the 
meaning of the said Act." 

The General Estates Co. having 
obtained the rule to bring up and quash 
the order on the ground that their con- 
sent in writing had not been obtained to 
the application, 

McumMran, K,G. {Bonsey with him), 
for the Axbridge Rural Council, shewed 
cause. — The right obtained by the 
grantee of the de^ of 1863 was a mere 
licence which could not be assigned to 
the General Estates Qo,—Ackroyd v. Smith 

[1850]^ and Rangdey v. Midland Railway 
1868J ' ; and being a mere licence could 

(2) 19 L. J. C.P. 316 ; 10 C. B. 164. 

(3) 37 L. J. Ch. 313, 316 ; L. R. 3 Ch. 306, 
310. 



not constitute the licensee an " occupier '' 
within the meaning of section 36 of the 
Highway Act, 1862. The consent in 
writing by the Great Western Rail- 
way Co., in whom the freehold of the 
road was vested, was alone necessary to 
the application. 

C. A. Russell, K.C., and W. Mackemie, 
for the General Estates Co., in support of 
the rule. — The question is, what is meant 
by the word "occupier" in section 36. 
The word may have a very wide meaning. 
In Manchnter^ Sheffield, and Lincolnshire 
Railway v. WaUis [1854]^ — ^a case turning 
on sections 68 of the Railways Clauses Act, 
1845 — it was said that in respect of cattle 
lawfully on a highway their owner 
" occupies " the highway. That was also 
pointed out in Charman v. South-Eastern 
Railway [isssl* The word "occupier" 
was used in Sdby v. Crystal Palace Dis- 
trict Gas Co, [l862j^ in the sense con- 
tended for here. It is to be observed 
that the section refers to the owner 
and occupier of the road, not to the 
owner and occupier of the land ; it pur- 
ports to deal with persons who have the 
use of the road, and clearly the General 
Estates Co. are " occupiers " of the road 
in that sense. By the payment by 
Davies the company acquired through 
him a complete irrevocable right over 
the road; they are not mere licensees, 
and their consent was therefore necessary 
before the order could be made. 

Lord Alvbrstone, C.J . — In my opinion, 
this rule must be discharged ; but I can 
quite understand that others might come 
to a different conclusion if they do not 
agree with me as to the construction of 
section 36 of the Highway Act, 1862. 

It has been contended on behalf of the 
General Estates Co. that the consent of 
all persons who have any special rights 
in a driftway, private carriage, or occu- 
pation road must be obtained before the 
Justices can make an order under the 
section, even although such persons have 
only rights by licence, and are not owners 
or occupiers of the road in the legal sense 
of the term. 

(4) 23 L. J. C.P. 85; 14 C. B. 213. 

(5) 57 L. J. Q.B. 597 ; 21 Q.B. D. 624. 
re) 31 L. J. Ch. 695 ; 4 De G. F. & J. 246. 
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The section seems to me to deal with 
certain limited rights over property 
which is prima /aeief and is in £act in 
nearly all cases, in the occupation of 
some other person. It deals first with 
driftways — possibly private driftways. 
A driftway, as I understand, is a way on 
which persons have the right of driving 
cattle. Then it deds with private carriage 
roads, which obviously are on private 
property. It next deals with occupa- 
tion roads, which ordinarily pass through 
fields, people having the right to use these 
roads, and the fields remaining in the 
occupation of the persons who fiirm the 
land. The section contemplates that such 
a road — a driftway, a private carriage, or 
occupation road — is about to become a 
public highway, the inhabitants under- 
taking its maintenance in exchange for 
the use of it. It seems to me that, on 
principle, persons entitled to licences to 
use the road ought to have nothing to say 
in that matter. Their rights of way are 
not taken away; therefore no question 
of the destruction of their rights arises. 
The section is not dealing with persons 
who have mere rights of way ; its object, 
in my opinion, is to deal with the servient 
owners who, instead of having a few 
people, may have the whole of the 
inhabitants of the parish passing over 
their property, and who, on giving up 
their rights in the road, are iialieved of 
the obligation to repair. 8uch servient 
owners are the people to be protected by 
the section, and their consent is necessary 
to the making of an order by Justices ; not 
persons who have mere rights of way. 

This view is in accordance with the 
general law, and I adopt the language 
used in Gale 09* Easements (7th ed. ), p. 1 1, 
where it is said : " Many personal rights, 
which, in their mode of enjoyment, hear a 
great resemblance to easements, as, for 
instance, rights of way, may be conferred 
by actual grant, independently of the 
possession of any tenement by the grantee ; 
but such rights, though valid between 
the contracting parties, do not possess 
the incidents of an easement. In case of 
disturbance of a personal right thus 
given, the remedy would appear to be 
upon the contract only/' The class of 
persons possessing such rights as are 



mentioned in that passage were not in- 
tended to be protected by this section. 
Nor should I come to any different con- 
clusion in the case of an easement in 
the strict sense ; the same principle would 
apply in such a case. Here the General 
Estates Co., as the assignees of Davies, 
were entitled to a right of passage only, 
under a licence; and they come within 
the law as expressed in the passage I 
have read from Gale an EcuemenU, 

With reference to the case of Charman 
V. Sauth'Eaetem Railway^ and Man- 
oheeUr^ Sheffield^ amd Lincolnshire RaHway 
V. WaJUs^^ which were cited to us, I need 
only say this — that they deal with an 
entirely different branch of law — namely, 
the obligation of railway companies to 
fence their lines against cattle tres- 
passing thereon. These oases throw no 
light upon the point with which we are 
dealing, and they afford no help in shew- 
ing who are owners and occupiers within 
the meaning of section 36 of the Highway 
Act, 1862. I agree that for many pur- 
poses the word " occupier " may be pro- 
perly used in reference to people who 
are only using a road. A cart which is 
delivering coal in front of a house may 
be said to occupy the road for a time. 
But the use of the word in such a con- 
nection does not assist us in construing 
this particular section of the Highway 
Act, 1862. 

I have come to the conclusion that the 
Justices in this case had before them the 
consent of all persons who came properly 
within the words " owners and occupiers 
of the road." 

LAWSAKCEy J. — I am of the same 
opinion. 

BiDLET, J. — I agree, and have nothing 
to add. 

Rule discharged. 



Solicitors— G. M. Percy, for Oeoeral Estates 
Co. ; Mead & Co., agents for Frederic Wood, 
WriogtoD, for Azbridge Baral Coanoil. 

\^Reported by J. 8. ffenderton, Esq., 
BarrUter-iU-Law, 
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Lord Alvebstone, O.J. 
Ridley, J. 
Darling, J. 

1906. 
Jan. 11. 



Wandsworth 

Borough 

Council v. 

Baines. 



[76 L. J. K.B. 158.] 

MeiropolM — Removal of Home Refuse 
— By-law Empowermg Samtary AtUhari- 
ties to Require Ocoupier to Deposit Refuse 
on Kerbetonej or in Conveniently AcceeeihU 
Position on Premieea — Notiee by Sanitary 
Authority Requiring Ocoupier a in Par- 
ticular Area to Deposit Refuse on Kerb- 
stone — Refusal of Sanitary Authority to 
Remove Refusefrom ConveniewAy Accessible 
Position on Premises — Failure " without 
reasonable cause" to Remove Refuse — 
PuUio Health {London) Act, 1891 (54 d^ 55 
Viet. c. 76), s. 30, sub-s. 2. 

A by-law of the London County Council 
provided that where a sanitcvry authority 
arranged for the daily removal of house 
refuse in their district^ or in any part 
thereof each occupier of premises should 
" deposit on the kerbstone or on the outer 
edge of the footpath immediately in front 
of the house or in a conveniently accessible 
position on the premises^ as the sanitary 
authority may prescribe by written notice 
served upon the oceupier^ a movable recep- 
tacle " containing the house refuse. The ap- 
pellant sanitary authority^ under the powers 
of this by-law, gave written notice to each 
occupier in a particular cvrea requiring 
him to *' deposit on the kerbstone or edge 
of the footpath immediately in front of the 
house a movable receptacle," in which 
should be placed the house refuse. The 
respondent, who had a reasonably acces- 
sible position on his premises on which he 
was wiUing to place the receptacle contain- 
ing his house refuse, refused to comply 
with the sanitary authority's notice. The 
appellants having declined to remove the 
refuse urdess^t was placed on the kerbstone 
or edge of the footpath, the respondent 
served a written notice upon them, under 
section 30 of the Public Health {London) 
Act, 1891, requiring them to remove such 
refuse, and, as they still declined, preferred 
an information against them under sub- 
section 2 of section 30. The magistrate 
found as a fact that the respondent had a 
reasonably accessible position on his pre- 
mises from which the appellants might 



ha/ve removed the house refuse, and he de- 
cided that the appellants had failed '' with- 
out reasonable cause " to perform the duties 
cast upon them by section 30 : — Held, 
that the conviction was right, as the notice 
given by the appellants, so far cu regarded 
the respondent, went beyond what was con^ 
templated by the by law, inasmuch as it 
did not prescribe any conveniently acces- 
sible position on his premises upon which 
the refuse might be deposited, and that in 
the absence of such a prescription the 
respondent's only obligation was to deposit 
the refuse on some conveniently accessible 
position on the premises. 

Case stated by one of the Metropolitan 
police magistrates. 

On January 19, 1905, an information 
was preferred by the respondent under 
the Public Health (London) Act, 1891, 
8. 30, against the appellant council, for 
that they, at 37 Oarlton Road, Putney, 
in the borough of Wandsworth, did, on 
January 19, without reasonable cause, 
unlawfully fiiil to comply with a written 
notice dated January 16, 1905, and duly 
served on the appellants, requiring them 
to remove house refuse from the above- 
mentioned premises. 

Upon the hearing of the information the 
following facts were admitted or proved : 

By printed notice dated October 12, 
1904, the appellants gave notice to the 
respondent and to all other occupiers of 
houses within a certain defined area of 
the borough of Wandsworth (hereinafter 
called the *' prescribed area "), that on and 
after January 1, 1905, a system of daily 
removal of house refuse would be substi- 
tuted for the weekly removal then pre- 
vailing, and the said notice (which pur- 
ported to be given in accordance with a 
by-law made by the London County 
Council) required the said occupiers to 
deposit on the kerbstone or edge of the 
footpath immediately in front of their 
respective houses a movable receptacle in 
which should be placed for the purpose 
of removal the house refuse which had 
accumulated since the preceding collec- 
tion. 

The exact terms of the notice, so far as 
material, were as follows : 

" The Wandsworth Borough Council 
hereby gives notice that on and after 
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January 1 next, with the view of improv- 
ing the system of removal of house refuse, 
the refuse from the houses in the roads 
mentioned on the back hereof [these 
included Carlton Boad] will be removed 
daily between the hours of 7 a.m. and 9 a.x. 
Notice is also given, that in accordance with 
the by-law made by the London County 
Council with regard to the daily removal 
of bouse refuse the occupier of any premises 
in the district from which house refuse is 
removed daily is required to deposit on the 
kerbstone or edge of the footpath imme- 
diately in front of the house a movable 
receptacle, in which shall be placed for 
the purposes of removal the house refuse 
which has accumulated on such premises 
since the preceding collection. . . . 

*' The receptacles (after being emptied) 
must be removed from the footpath by 
the occupier of the house, and must not 
remain there after 9.30 a.m. . . . 

''The dustmen are prohibited from 
going on the premises for dust in the 
streets in the prescribed area." 

The appellants also issued to the respon- 
dent and the said occupiers a printed 
circular explanatory of the said notice. 

The said by-law made by the London 
County Council in pursuance of the 
Public Health (London) Act, 1891, s. 16, 
sub-s. 2 (b), was in the following terms : 
"Where a sanitary authority arrange 
for the daily removal of house refuse 
in their district or in any part thereof, 
the occupier of any premises in such 
district or part thereof on which any 
house refuse may from time to time 
accumulate shall, at such hour of the day 
as the sanitary authority shall fix and 
notify by public announcement in their 
district, deposit on the kerbstone or on 
the outer edge of the footpath imme- 
diately in front of the house or in a con- 
veniently accessible position on the 
premises, as the sanitary authority may 
prescribe by written notice served upon 
the occupier, a movable receptacle in 
which shall be placed, for the purposes of 
removal by or on behalf of the banitary 
authority, the house refuse which has 
accumulated on such premises since the 
preceding collection by such authority. 
The sanitary authority shall collect such 
refuse, or cause the same to be collected, 



between such hours of the day as they 
have fixed and notified by public an- 
nouncement in their district." On 
December 9, 1904, the appeDants pub- 
lished in the Borough Newa^ a newspaper 
which circulates in the borough of 
Wandsworth, a notice in terms similar 
to those contained in the notice of Octo- 
ber 12, 1904. 

On January 2, 1905, in accordance 
with the appellants' notice, the system of 
daily removal of house refuse and the 
said by-law were put into operation 
within the prescribed area. 

The respondent was the occupier of a 
detached house. No. 37 Carlton Boad 
aforesaid, situated at a distance forty feet 
or thereabouts from the highway, and 
approached by means of a carriage-drive 
from the highway. The respondent 
refused to comply with the requirements 
of the appellants contained in the said 
notices, and no house refuse was removed 
by the appellants from the respondent's 
premises after January 9, 1905, until 
January 20, 1905, when it was removed 
under the circumstances hereinafter men- 
tioned. On January 16, 1905, the re- 
spondent gave written notice as afore- 
said to the appellants requiring them 
to remove the house refuse from 
his premises at 37 Carlton Boad 
aforesaid. The appellants, in reply, in- 
formed the respondent that they would 
remove his house refuse if the same were 
placed on the kerbstone or edge of the 
footpath, in accordance with the notice of 
October 12, 1904. 

The respondent was always ready and 
willing to place his house refuse in a 
proper receptacle in a conveniently acces- 
sible position on his premises for removal 
by the appellants, but, under protest, 
placed the house refuse from his premises 
in movable receptacles upon the kerbstone 
or edge of the public footpath in front of 
his premises on January 20, 1905, and 
subsequently to that date, and such 
house refuse was removed by the appel- 
lants. On January 19, 1905, the respon- 
dent preferred the information aforesaid. 

By the system of daily removal in 
pursuance of the said notice the time 
occupied in the removal of house refuse 
in the prescribed area was much less than 
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under the former system, and in Oarlton 
Road onlj half an hour was so occupied, 
as against some hours formerly. But it 
was not proved what length of time it 
would take to remove tbe house refuse in 
that road if all the occupiers placed their 
dustbins in reasonably accessible positions 
on the premises as the respondent had 
offered to do. The said by-law was and 
bad been for some years in operation in 
other parts of the Metropolis and house 
refuse was placed in receptacles on the 
kerb or edge of the footpath, but no facts 
were before tbe magistrate as to the cir- 
cumstances under which the by-law was 
put into opf ration in those districts. 

Out of a total of 3,428 houses in the 
prescribed area there were 708 houses 
(including the respondent's house) stand- 
ing in their own grounds and having 
gardens or forecourts between such houses 
and the highway ; there were 2,253 with 
no such forecourts or gardens and so con- 
structed that the house refuse had to be 
carried through the building for the pur- 
pose of removal ; and there were 467 
houses which had approaches on back 
streets or passages. 

There had been considerable delibera- 
tion by the appellants before deciding to 
put the by-law into operation and before 
any report was made to them by their 
surveyor. Their surveyor was never 
asked for and did not present any report 
giving details of the number of houses in 
which there were convenient and accessible 
positions for placing receptacles for the 
purpose of the daily removal system. The 
surveyor's report was confined entirely to 
defining the area proposed for the opera- 
tion of the daily removal system, and the 
appellants selected a representative area 
containing both poor-class and better- 
class houses. In one case compliance 
with the requirements of the appellants* 
notices involved the carriage of house 
refuse through the house, which refuse 
had previously been removed from the 
back garden or yard without being carried 
through the house. 

The placing of receptacles containing 
house refuse upon the kerbstone or edge 
of the footpath immediately in front of 
the houses caused a physical obstruction 
to the highway upon which they were 
placed. 



There were some houses in Carlton 
Boad which were provided with immov- 
able dustbins or receptacles, and upon the 
owners of which no notice other than a» 
aforesaid has been served to provide the 
house with movable receptacles such aa 
were required by the appellants' said 
notices or by the 18th by-law of the by- 
laws made by the London County Council 
under section 39, sub-section 1 of the 
Public Health (London) Act, 1891, which 
by-law is as follows : " Where the sanitary 
authority have arranged for the daily re- 
moval of house refuse in their district, or in 
any part thereof, the owner of any premisea 
in such district or part thereof shall pro- 
vide an ashpit which shall consist of one 
or more movable receptacles, sufficient to 
contain the house refuse which may 
accumulate during any period not exceed- 
ing three days, which the sanitary autho- 
rity may determine, and of which the sani- 
tary authority shall give notice by public 
announcement in their district. Each of 
such receptacles shall be constructed of 
metal, and provided with one or more suit- 
able handles and cover. The capacity of 
each of such receptacles shall not exceed 
two cubic feet. Provided always that this 
by-law shall not apply to the owner of 
any premises until the expiration of three 
months after the sanitary authority have 
publicly notified their intention to adopt 
a system of daily collecticgi of house refuse 
in that part of their district which com- 
prises such premises/' 

The respondent contended: (a) That 
the said by-law and notice respectively 
were tUtra vires as being repugnant to 
the law — first, as involving acts of wilful 
obstruction and the creation of nuisances ; 
secondly, as contrary to sections 30 and 
34 of the Public Health (London) Act, 
1891 ; and thirdly, as inconsistent witb 
the by-law No. 18 made by the London 
County Council under section 39, sub- 
Fection 1 of the same Act; (h) that the 
notice was bad in point of law by reason 
of its limiting the operation of the by-law 
as to the time and locality ; (c) that the 
by-law was unreasonable by reason of 
being partial and unequal in its opera- 
tion ; {d) that, assuming the by-law to 
be legally valid, the appellants were wrong 
in applying generally the one alternative, 
and that occupiers of premises upon which 
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conveniently accessible positions could be 
found for tbe placing of receptacles con- 
taining house refuse should not be com- 
pelled to place their refuse outside their 
premises ; (0) that on the above grounds 
the appellants had no reasonable cause 
for falling to comply with the respondent's 
written notice. 

Theappellants contended : (a) That they 
had properly and legally fulfilled their 
duties under section 30 of the said Act in 
regard to the respondent's refuse on 
January 19, 1905, and at all times; 
{b) that the by-law and notice respectively 
were valid in law and neither uUra vires 
nor unreasonable; (c) that in operation 
the new system created no obstruction or 
nuisance ; (d) that the respondent's non- 
compliance with the appells^ts' notice 
was reasonable cause within section 30, 
sub section 2, entitling them to a dismissal 
of the information ; (e) that, assuming the 
by-law to be tUtra vires or unreasonable, 
the appellants were entitled to rely upon 
a by-law duly made by the London County 
Council so long as it was in existence and 
not held to be invalid, and such reliance 
was reasonable cause entitling them to 
dismissiil of the information. 

The magistrate was of opinion that the 
appellants under all the circumstances 
had failed without reasonable cause to 
perform the duties cast upon them by 
section 30 of the Public Health (London) 
Act, 1891, in that they had fiiiled to re- 
move from the respondent's premises his 
house refuse; that the notice dated 
October 12, 1904, went beyond the by-law 
to such an extent as to give the occupier 
permission to cause an obstruction in the 
street; that the notice amounted to an 
order to the respondent to place his dust- 
bin on the pavement in front of his 
premises; and that the respondent was 
justified in refusing to obey such order, 
inasmuch as it amounted to an order to 
do something which entailed the com- 
mission of illegal acts. He was further of 
opinion that for the purposes of bis judg- 
ment it was not necessary for him to 
decide (and he did not decide) whether or 
not the by-law was a valid by-law, because, 
by the course adopted, the appellants had 
put it into operation in an illegal and 
unreasonable manner, whereas it might 



have been put into operation in a legal 
and reasonable manner, since he found a» 
a fact that the respondent had a reason- 
ably accessible position on his premit^es 
from which the sanitary authority might 
have removed his house refuse. He wa& 
farther of opinion that the by-law oour 
templated voluntary arrangements being 
made between occupiers and the sanitary 
authority as to the removal of house 
refuse, which was not done or attempted to 
be done in the case before him. He accord- 
ingly convicted the appellants, but stated 
this Case for the opinion of the Court 
as to whether he was right in so doing. 

Avary, K.C, {Bernard Campion with 
him), for the appellants. — The by-law 
upon which the notice was given being a 
valid by-law, its application was entirely 
a question for the appellants. They 
have bona fide exercised their discretion, 
and the Court should not interfere to over- 
ride that discretion. It is obviously for 
the local authority and not for an occu- 
pier to determine where the receptacle 
for the dust should be placed. To suggest 
that particular notices should be given 
according to the particular circumstauoea 
of an occupier would bo quite impractic- 
able, and would operate unequally on 
different occupiers. Every one under the 
present notice is placed upon the same 
footing. Moreover, the &ct that the 
appellants bcnw fide acted upon the 
by-law, and were willing to remove the 
respondent's bouse refuse from the kerb- 
stone in front of his house, excludes the 
operation of section 30, sub-section 2 of 
the Public Health (London) Act, 189 1.» 
There was no failure by them ** without 
reasonable cause." The magistrate ought 
therefore to have dismissed the informa- 
tion. 

Macmorran, K,C,^ and R. Cunningham 
Glen, for the respondent, were not called 
upon. 

(I) Public Health (London) Act, 1891, 8. 30,. 
requires eveiy sanitary authority to secure the* 
due removal at proper periods of house refuse,, 
and enables an occupier where the refuse is not 
removed to give written notice to the authority 
requiring this to be done. Sub-section 2 : ** If a. 
sanitaiy authority fail without reasonable cause 
to comply with this section, they shall be liable 
to a fine not exceeding 201.'* 
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Lord Alverstone, O.J. — This case is 
one of considerable importance, but I am 
of opinion that the decision of the magis- 
trate was right, although, not haviog 
heard counsel for the respondent, I am 
not prepared at present to agree with all 
the reasons which he has given. 

It must be taken as a fact that the 
respondent had a reasonably accessible 
position on his premises from which the 
appellants could have removed the refuse, 
and that he was willing to place the refuse 
in that position. Therefore this case is 
limited to a decision in respect of a 
oomplaint against a local authority where 
the magistrate has found that the person 
oomplaining had put, and was willing to 
continue to put, the refuse in a couveni- 
-ently accessible position ; and that the local 
authority refused to remove it from that 
position, relying upon the exercise of their 
discretion that they had a right so to refuse 
and to require the respondent to place the 
house refuse from his premises on the 
kerbstone. In this instance the appel- 
lants have gone considerably beyond the 
County Council by-law if it is to be con- 
strued in the way contended for on their 
behalf. A question may arise whether, 
if a notice is given under the by-law to 
the occupier of a particular house that 
his house refuse shall be placed on a 
given spot, the magistrate can override 
the local authority's discretion as ex- 
pressed in such notice. This case, how- 
•ever, raises no such question. Here the 
■appellants have thought fit to give a 
notice that every person in a particular 
«rea shall put his house refuse upon the 
kerbstone. They have not prescribed 
any conveniently accessible position on 
the premises by written notice served 
upon the occupier. It has been argued 
that what the appellants did was the only 
way in which the system could be carried 
out. I cannot agree. Even assuming 
that the local authority might prescribe 
with regard to particular premises, and 
that the magistrate could not go beyond 
that — I do not decide that he could not — 
that is not what happened in this case. 
Here there was a notice given beyond 
that contemplated by the by-law — 
namely, a notice that in a given area 
•every person should put hiB house refuse 



on the kerbstone. I sympathise with 
local authorities in their wish for frequent 
removals of such refuse, but we have 
also to consider the rights of occupiers. 
The obligation to remove house refuse 
rests upon the local authority. The 
occupiers and owners can be required to 
focilitate that removal, and I agree that a 
person may be called upon to spend money 
in making the removal easy and convenient 
— as, for instance, by providing movable 
dustbins or in other ways ; but the ques- 
tion is, can a local authority give a notice 
applying the by-law in such a way as to 
relieve themselves of their obligation to 
clear the refuse where an occupier is willing 
to do everything which, apart from this 
general notice, he can be called upon to 
do t Here, as I have said, the respondent 
was willing to place his house refuse in a 
proper receptacle and to put it in a con- 
venient place on his premises; the ap- 
pellants declined to remove it unless it 
was placed on the kerbstone. Their 
notice was not, in my opinion, a prescrip- 
tion of a place in reference to the respon- 
dent's premises such as was contemplated 
by the by-law. The prescription con- 
templated must be in reference to par- 
ticular premises, and if there is no such 
prescription the obligation upon the 
occupier is to put his house refuse in a 
conveniently accessible pobition on the 
premises. I do not pay that the notice in 
itself was unreasonable, although probably 
it might be better to modify it ; but I 
think the magistrate was right in saying 
that the appellants had failed to discharge 
their duty, inasmuch as the occupier, the 
respondent, was willing to put the refuse 
in a place from which they could con- 
veniently remove it. 

Was there a refusal by the appellants 
without reasonable cause — because the 
respondent could have had the refuse re- 
moved if he had chosen to take it to the 
kerbstone? In my opinion that is the 
same point over again. It seems to me 
that if a hard-and-fast regulation that 
the dust of all the houses, whatever the 
circumstances might be, should be brought 
to the kerbstone was one which, having 
regard to the terms of the by-law, the 
appellants were not entitled to make, then 
the refusal by the appellants to remove 
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the refase from a oonveniently accessible 
position was a refusal without reasonable 
cause within the meaning of section 30, 
sub-section 2 of the Public Health 
(London) Act, 1891. 

For these reasons I think the magis- 
trate's decision was substantially right, 
although some of the objections taken to 
the notice may not have been good objec- 
tions. The appeal must be dismissed. 

Ridley, J. — I agree. 

Darling, J. — I agree. 

Appeal dismissed. 

Solicitors— W. W. rouDg, Son & Ward, for 
appellants ; Tamer & Co., for respondent. 

IReported by J, S, Henderson, Esq., 
Barrister'Ot'Law. 



Lord Alverstone, O.J. 
Lawranoe,J. I j^ 

Ridley, J. } Dobell 

1905. uobell. 

Dec. 19. 

[75 L. J. K.B. 163.] 

l/ooal Government — Fertilisers avyd 
Feeding-stuffs — Fcdss Intfoice — Per- 
mitting Invoice to be False — Guilty Know- 
ledge — Fertilisers and Feeding- stuffs 
Act, 1893 (56 <k 57 Vict. c. 56), s. 3, 
subs. 1 (6). 

In order to oonstituie the offence under 
section 3, sub-section l{b)o/Ae Fertilisers 
and Feeding-stuffs Act, 1893, of per- 
miiting an invoice or description of the 
article sold to be false in a material par- 
tvndar to the prejudice of the purchaser, it 
is not necessary to prove guUty knowledge. 

Case stated by Justices of the county 
of Somerset. 

An information was preferred by the 
appellant, William Dunlop Laird, of 
Chester Oastle, in the coun ty of Chester, 
chief inspector of the Weights and 
Measures Department of the Cheshire 
County Council, stating that the respon- 
dents, George Curzon Dobell and Reginald 
Blain Dobell, on or about January 12, 
1905, at Minshull Yernon, in the county 
of Chester, did sell to one Charles Brereton 



Davies, as food for cattle, five tons of 
finest Galveston decorticated cotton-seed 
cake meal, being an article manufactured 
in the United Kingdom or imported from 
abroad, and unlawfully did cause or per- 
mit an invoice or description of the same 
to be given to the purchaser which was 
fisilRe in a material particular to the pre- 
judice of the purchaser, in that it described 
the article as containing 58 per cent, of 
oil and albuminoids, whereas in truth 
and in fact the said article only contained 
51 per cent, of oil and albuminoid. 

It was proved that in answer to a letter 
from Davies the respondents wrote to him 
quoting a price for the meal ^ guaranteed 
containing 58 per cent, oil and albu- 
minoids." 

The district analyst appointed by the 
Cheshire County Council under the Act 
of 1893 deposed that he analysed a sample 
of the meal, and found that it only con- 
tained 51 per cent, of oil and albuminoids. 

Reginald Blain Dobell, one of the re- 
spondents, deposed that this meal was 
part of a consignment of 200 tons, and 
that when it arrived samples were drawn 
or taken by, or under the direction of, 
the respondents, and forwarded to their 
analyst, Mr. Alfred Smetham, for the 
purpose of analysis, and that they received 
a certificate from him certifying that the 
samples so analysed contained over 60 per 
cent, of oil and albuminoids; that he 
sold at 58 per cent., believing it to be a 
true statement when he wrote the letter 
quoting the percentage at 58 and the 
price ; and that he had no idea of making 
an additional profit, which would be a 
mere trifle. He further deposed that he 
had relied entirely upon the analysis of 
Mr. Smetham, and had sold the meal to 
Davies upon such analysis. 

Mr. Smetham, a member of the Society 
of the Public Analysts, and Consulting 
and Official Chemist to the Liverpool Com 
Trade Association, deposed that on No- 
vember 23, 1905, he made an analysis of 
samples of the meal, and found that such 
samples contained 6027 per cent, of oil 
and albuminoids ; that he was the analy- 
tical chemist in Liverpool upon whoso 
analysis all contracts were made. 

The Justices, being of opinion that the 
alleged offence had not been proved to 
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have been committed by the respondents, 
as they considered that no evidence had 
been given that the respondents know- 
ingly supplied the meal not of the quality 
demanded, or were aware that the meed 
was not of the quality they guaranteed, 
and that the remedy was a ci^ action by 
the purchaser of the meal in the County 
Court, dismissed the information and 
summons. 

The question for the opinion of the 
Court was whether the Justices came to a 
correct decision in point of law. 

J, E. Bankea^ K.C, and Trevor Lhyd, 
for the appellant. — It is not necessary, in 
order to constitute an offence under sec- 
tion 3, sub-section 1 (b) of the Fertilisers 
and Feeding-6tuffs Act, 1893, that guilty 
knowledge should be shewn. Eorien v. 
We$^ Sussex County Council [l903] ^ is 
conclusive upon the point. 

Wardey-Taylor, K,C., and F. E. Smith, 
for the respondents. — The respondents 
took every possible care to see that the 
description contained in the invoice was 
true. That &ct distinguishes the present 
case from Kortenv. West Sussex County 
CoundV The decision in that case was 
upon different facts and sections of the 
Act of 1893. In order to constitute an 
offence under section 3, sub-section 1 {b) 
of the Act of 1893, mens rea must be 
shewn. 

LoBD Alvebstonb, C.J. — This case 
to a certain extent presses hardly on 
the respondents, because it is alleged 
that when the invoice or description 
which stated the 58 per cent, was sent 
out they had taken steps through a com- 
petent analyst to find out what the 
percentage of albuminoids was. Upon 
behalf of the respondents our atten- 
tion was called to the fact that the 
percentage was reported to them as 60, 
and that they only guaranteed it to be 
58; but, in my opinion, the statute of 
1893, which is for the protection of 
faxmers, means that the person who sends 
out the description is liable, as far as the 
farmer is concerned, for sending out a 
false description ; and the fact that he can 
recover imder sub-section 3 of section 3 

(1) [1903] M.C. 128 ; 72 L. J. K.B. 614. 



of the Act) from the person from whom 
he bought, damages, induding the amount 
of any fine and costs paid by him, sup- 
ports the view that the Act means to 
refer to a document or description which 
is untrue in fact. Further, if guilty 
knowledge i» necessary there would be no 
distinction between the words '* causes'* 
and " permits." If a person knows the 
description is untrue, and lets his 
manager send it out, he causes it to be 
sent out. I think that those words were 
inserted for the purpose of protecting the 
purchaser where the description is in fact 
an untrue description. In this Court we 
are bound by the judgment in Korten v. 
West Sussex County Council,^ I only 
add this : it has been pressed upon us that 
we might have come to a different con- 
clusion had the facts of this case been 
before us when the point was first dis- 
cussed in that case. In this instance 
there is no question of the respon- 
dents' character. If I am right in my 
view of the statute, a man may choose 
to rely upon an invoice or description 
sent to him without enquiry, or he may 
make an enquiry into it in order to satisfy 
himself. I am satisfied that there was a 
description which said that this stuff con- 
tained 58 per cent, of albuminoids. It 
must be taken from the way in which 
this Case is stated that the magistrates 
have found that the stuff was not in 
accordance with that description, and 
that therefore the invoice was untrue. 
The appeal must be allowed. 

Lawbance, J. — I agree. 

RiDLBT, J. — I agree. I only wish to 
add that I do not know that I should 
have agreed if it had not been for the 
previous decision. 

Ccise remitted. 



Solicitors— Busk, Mellor Sc Norris, agents for 
F. Cooke k. Son, Winaford, for appellant; 
North, Kirk k Co., Liverpool, for respondents. 

[Reported by J, E. Aldoiu, JSt^., 
Barrister-at'Law, 
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V. BANsaRT Assess- 
ment OOMMITTBE. 



[75 L. J. K.B. 165.] 

Poor Eaie — Eailway — Connecting Line 
between Ttoo RaUwaya used Solely for 
TktiAijgh Traffic — Interest on Coat of Con- 
struction — Parochial Principle. 

A railway company conetructed a short 
Une to conTteat their system with that of 
another company, the amount required for 
the construction of the line being borrowed 
^om the latter company at a certain rate 
of interest. There were no station>s or 
eidings on the line^ nor did the line 
originate any traffic ; the whole traffic con- 
eisied of through traffic passing between 
the systems of the two railway companies. 
No company other than these two railway 
companies could he found to acquire the 
line. Its sole advantage to these companies 
was for the exchange of traffic under cm 
agreement for that purpose between them, 
and in the absence of such an agreement 
the line would be of no value : — Held, that 
in arriving at the rateable value of the 
line the interest upon the cost of construe- 
Hon could not be taken into account. 

Case stated by Oxfordshire Qoarter 
Sessions on an appeal by the Great Central 
Railway Oo. against a poor rate by which 
that part of their line lying in the 
parish of Wardington was rated at 1,390^ 
gross estimated rental and 795/. rateable 
value. 

The total length of the particular line 
of railway, which runs from the parish of 
Eydon, in the county of Northampton, 
to the parish of Warkworth, in the 
county of Oxford, was eight miles eighteen 
chains, of which one mile forty-seven 
chains were in the parish of Wardington. 
The line of eight miles eighteen chains 
was connected at the northern end with 
the appellants' line at Woodford and at 
the southern end with the Great Western 
Railway Oo.'s line at Banbury, thus form- 
ing a main-line route from the north to 
the south and west of England. The 
line was constructed by the appellants in 
accordance with an arrangement made 
with the Great Western Railway Co. for 



the more convenient interchange of traffic, 
and under the powers of the Great Central 
Railway Act, 1897 (60 Vict. c. liv.), and 
was opened for traffic in 1900. 

The cost of constructing the line was 
about 280,000Z. ; and in pursuance of the 
said arrangement, and under the provi- 
sions of the said Act, the Great Western 
Railway Co. advanced to the appellants the 
sum of 280,000/. at 3^ per cent, interest. 

It was not suggested that there had 
been any change in the conditions affect- 
ing the two companies since the passing 
of the Act. 

There were no stations or sidings on 
the line, nor did the line itself originate 
any traffic. The whole traffic on the line 
consisted of through traffic passing from 
the appellants' system to that of the Great 
Western Railway Co., and vice versa. 

It was admitted that persons or com- 
panies other than the appellants and the 
Great Western Railway Co. could not be 
found to acquire the line, and it was not 
disputed that the only advantage or use 
of the line to the appellants and the 
Great Western Railway Co. arose during 
the existence of an agreement for the 
mutual interchange of traffic, and that in 
the absence of such an agreement the 
line would be of no value, and could not 
be let to either the appellants or the 
Great Western Railway Co. 

For the appellants it was contended 
that, inasmuch as the line was an integral 
portion of the appellants' undertaking, its 
rateable value in the parish of Wax ding- 
ton must depend on the actual net earn- 
ings of the line within the parish, such 
earnings being obtained owing to the 
agreement for interchange of traffic above 
mentioned, and that to ascertain such net 
earnings there must be allocated to the 
line in the parish a mileage proportion of 
hll rates and fares received by the appel- 
lants and the Great Western Railway 
Co. for the whole journey, in respect 
of all traffic passing over the line, and 
from the receipts so ascertained there had 
to be deducted the usual and proper 
allowances for working expenses. Govern- 
ment duty, rental of all stations separately 
assessed, trade profits, interest on tenants' 
capital, and the statutory deductions for 
maintenance and renewal. Assessed on 
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this principle, the agreed rateable value 
of the line was 64Z. per mile, and the 
rateable value of the line within the parish 
of Wardington was 102i. 

For the respondents it was contended 
that in ascertaining the rateable value of 
this property they were entitled to take 
into account the 3^ per cent, interest 
paid by the appellants to the Great 
Western Railway Go. on the sum of 
280,000/. advanced by the latter to the 
appellants for the purpose of constructing 
the line in acconlance with the Great 
Central Railway Act, 1897, and that the 
interest might properly be regarded as 
evidence of the rent which either the 
appellants or the Great Western Railway 
Co. were prepared to pay for the line, 
and that the interest being at the rate of 
far more than 1,000/. per mile was evi- 
dence that the appellants would be willing 
to give a rent for the line in the parish 
sufficient to support the rate appealed 
against, and that the geographical posi- 
tion of the line indicated that it had a 
value apart from the actual net earnings 
on the line, and in the alternative that 
the line might reasonably be expected to 
let to the appellants or to the Great 
Western Railway Co. at such a per- 
centage of the gross receipts of the 
traffic carried upon it as would justify the 
assessment appealed against. 

The Court of quarter sessions over- 
ruled the contention of the appellants 
that the mileage proportion of receipts 
should be the sole basis of valuation, and 
held that interest on the cost of construc- 
tion of the line was a matter which they 
were entitled to take into account as an 
element of calculation in ascertaining the 
rateable value; and having so taken it 
into account they determined that the 
property would properly be assessed at 
1,390Z. gross estimated rental and 7961; 
rateable value. 

The question for the opinion of the 
Court was whether the appellants were 
right in their contention, or whether in 
the particular circumstances the interest 
on the cost of construction of the line 
was an element which might properly be 
taken into account in ascertaining the 
rateable value. It was agreed that if the 
Court should be of opinion that the appel- 



lants were right in their contention the 
appeal should be allowed, and the assess- 
ment of the line within the parish reduced 
to 593/. gross estimated rental and 102/. 
rateable value. 

Balfour Broume, K.C. (Sir Edvoard 
Boyle, K,C,y and Snagge with him), for 
the appellants. — The quarter sessions have 
applied a wrong principle. The parochial 
principle is applicable — N'arth and South 
Western Junction Railway v. Brewtford 
Union Aeeeumewt Committee [l888] ^ ; and 
the fiict that so much interest is paid 
on the capital sum of 280,000/., which 
was the cost of construction of the line» 
is quite irrelevant to the question of 
rating — London and No/rth-WeaUem Bail- 
way V. IrMinghorough Churchwardena 
[lS76].^ There is nothing in any of the 
cases to support the view that interest on 
capital can be taken into account in this 
connection. 

Byde (CecU Walsh with him), for the 
respondents. — The question is, what is 
the rent which the appellants or any 
other railway company might be reason- 
ably expected to pay for the length of 
line in Wardington parish? Upon this 
question light is thrown by the provisions 
of the Great Central Railway Act, 1897. 
The Act shews that this railway was 
wanted for the exchange of traffic, and the 
fact that the two companies, the Great 
Central and the Great Western, wanted 
the line gives it a competitive value 
which cannot be left out of account in 
arriving at its rateable value. The fact 
that the line provides an alternative 
through-route gives it an enhanced value 
— see London and North- Western Railway 
V. Cannock Churchwardens [1863].' The 
Great Central Railway thought it was 
worth their while to have this line con- 
structed, and they were willing to pay 
280,000/. for its construction, the interest 
on which must be considered as rent. 
The rent has in many cases been taken 
into consideration, and in several instances 
the rent has been arrived at by taking a 
percentage on the cost of construction. 

(1) 66 L. J. M.C. 101 ; 58 L. J. M.C. 95; 
18 Q.B. D. 740 ; 13 App. Gas. 592. 

(2) 35 L. T. 327. 

(3) 9 L. T. 325. 
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In Reg. v. Eeutem Cminties Railway 
[1864]^ the Court said that the amount 
actually paid as rent for the railway was 
an important element to be considered in 
arriving at the rateable value of the line 
— see iSso Sovik'EasUrn Railway v. Dork- 
ing Overseers [l864].* In Reg, v. Bedford 
Union Aeeesement Committee [l874] ^ in- 
terest on the cost of construction was 
taken as the equivalent of rent. Further, 
the finding of the quarter sessions ought 
not to be interfered with, because, as was 
pointed out in Mersey Docks and Harbour 
Board v. Birkenhead Union Assessment 
Committee [i90i],^ the question is one of 
fact for the assessing tribunal, which has 
not excluded something which ought to 
have been included, or included something 
which ought to have been excluded. 

Balfour Browne^ K,C,^ in reply. — ^This 
particular piece of line is in precisely the 
same position as the adjoining pieces, and 
it must be similarly treated ; it forms an 
integral part of the Great Central system. 
All the cases cited for the respondents 
were cases as to lines which fed main 
lines, and in each of them it was the rent 
that was taken as the basis for arriving 
at the rateable value, not the capitid 
expended on the lines. This is not a 
feeding line. It is incorrect to say that 
it has any competitive value. There is 
no magic in the fact that the money was 
borrowed from the Great Western Co. 
and the case is the same as if the money 
had been borrowed from any other 
lender. The source from which the 
money is obtained cannot affect the rate- 
able value. The sole question which a 
hypothetical tenant would put to himself 
would be : " What does this line earn ? 
What can I make out of it % " Applying 
that test, the appellants' contention is 
right. 

Lawrance, J. — In this case our judg- 
ment must be for the appellants. The 
case appears to me to be a very simple 
one. The two companies, the Great 
Western Railway Co. and the Great 

(4) 23 L. J. M.O. 96«. 

(5) 23 L. J. M.C. 84 ; 3 £. & B. 491. 

(6) 43 L. J. M.C. 81 ; sub nom. Reg, v. LoruUm 
and North' Wegtem Railway, L. B. 9 Q.B. 134. 

(7^ [1901] M.O. 120; 70 L. J. K.B. 684; 
[1901] A.C. 17f . 



Central Railway Co., were the only two> 
companies concerned in the line ; no third 
company could by any possibility work it 
or have any interest in it. To find the 
capital for making the line it was agreed 
between these two companies that the* 
Great Western Go. should advance 
280,000Z. at 3^ per cent. The Great 
Western Co. were thus interested in 
the matter. That having been done, the* 
question arises, what is the proper prin- 
ciple upon which this piece of line is to be 
assessed % It is said by the appellants 
that the rateable value must depend upon 
the actual net earnings of the line in the 
parish. On the other hand, ic is said 
that, as the Great Central Co. paid 3^ per 
cent, upon 280,000^., that is a rent which 
must be taken into consideration in 
arriving at the value of the line In my 
judgment this contention cannot be sus* 
tained. It seems to me that, wherever it 
can be done, we must ascertain what rent 
would be given for the line by a hypo- 
thetical tenant from year to year who 
was in a position to work it. A hypo- 
thetical tenant would say : *' What can I 
make out of itf What are the earn- 
ings? I do not care what the line may 
have cost; that makes no difference to 
me and does not affect my power of 
making a profit out of it." There is 
nothing in the case to shew that the line 
was worth more than it was earning. I 
can imagine a case where a line might be 
more valuable than its earnings. There 
might be a competition for it. In most 
of the cases cited for the respondents 
there were competitors who were anxious 
to buy the line. Here there is no such 
competition, as the two companies do not 
compete with each other, and the moment 
they cease acting together the value of 
the line is gone. The question, as I have 
said, is, what would a hypothetical 
tenant give for the line ? As it seems to 
me, such a tenant would be guided simply 
and solely by what he might hope to 
make out of it. I therefore think that 
the conclusion arrived at by the quarter 
sessions was wrong, and that the appel- 
lants' contention is right. 

Ridley, J. — I agree. I am satisfied by 
the argument on behalf of the appellant? 
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that, taking the basis of assessment for 
which they contend, no advantages have 
been omitted to be taken into considera- 
tion in ascertaining the net earnings of 
this line. I therefore think that, if we 
come to the conclusion that the principle 
of assessment which the appellants ask 
us to apply is right, they have correctly 
stated how the amount of the rate should 
be arrived at. As to the respondents' 
contention that the interest paid on the 
280,0002. should be taken into account, 
I am satisfied that this is wrong. I en- 
tirely agree with the reasons given by 
my brother Lawrance upon this point. 
The cases cited on behalf of the respon- 
dents do not seem to me to support their 
contention. In Souih-Eastern Railway v. 
Barking OverseerSf^ a railway having been 
constructed between Beadiogand Reigate, 
the South-Eastem Railway Co. obtained 
a lease of the line for a thousand years, at 
a rent equal to 51. IO9. per cent, on the 
capital raised by the company which con- 
structed the line. Some years later a 
different arrangement was made, by 
which the South-Eastern Railway Co. 
bought up the other company upon the 
terms of paying to the shareholders of 
the absorbed company certain perpetual 
annuities. The Court decided that neither 
the rent under the lease, nor the annuities 
payable under the amalgamating Act, 
was necessarily the criterion of the rate- 
able value; that the rateable value 
depended upon the present annual value of 
the line, and might be more or less than the 
sum which the parties had agreed to give 
for it. The interest in itself had nothing 
to do with the rateable value. No one 
who contemplated leasing a line would 
proceed by asking what it cost. In Beg. 
V. Bedford Union Aases^mmU Committee ® 
there was evidence that the competing 
companies would be willing to acquire 
the line upon the same terms as it 
was held by the North-Western Co. ; 
and the Court said that this must be 
taken into consideration in determining 
the rent at which the line might 
be expected to let from year to year. 
And, in London and North-Weatern 
Railway v. IrtMinghorough Church- 
wardens^ Mr. Justice Blackburn ex- 
pressly said that the cost of construction 



of the line was quite irrelevant to the 
question of rating, which depended only 
upon what a hypothetical tenant would 
pay by the year. 

Appeal aUotoed, 



Solicitors — D. H. Davies, for appellants ; Hop- 
wood & Sons, agents for B. Lamley Fisher, 
Banbary, for respondents. 

[Reported by J. S. Henderson, BSgq,, 
BurritteT'dt' Zmw, 



Lawrance, J. '\ 

^^Tm/ [ ^^^^ ^- DUNLOP. 

Dec. 15. ) 

[75 L. J. K.B. 168.] 

Bevenue — JSacciie Licence — Soliciting 
Orders at Unlicensed House — Executing 
Orders at Licensed House — Penalty — 
Bevenue Act, 1867 (30 dc 31 Vi<A, c. 90), 
«. 17. 

A grocer carried on business ai two sets 
of premises, at one of which he was liccfised 
to sell beer by retail, and at the other of 
which he was not so licensed. At the un- 
licensed premises he solicited orders which 
he executed at the licensed premises: — 
Held, that he was rightly convicted of 
soliciting orders without having in force a 
proper Excise licence authorising him so to 
do within the meaning of section 17 of the 
Bevenue Act, 1867. 

Case stated by Justices for the county 
of Middlesex under the Summary Juris- 
diction Acts, 1857 and 1879 (20 <S^ 21 
Vict, f . 43 and 42 & 43 Vict. c. 49). 

The appellants, grocers, carrying on 
business at two sets of premises in Harrow, 
one set being at Nos. 2 and 3 Greenhiil 
Parade and the other in High Street, 
were summoned on two summonses for 
offences alleged to have been committed 
on September 23 and October 1, 1904, 
against the Inland Bevenue Act, 1867 
(30 & 31 Vict. c. 90), s. 17.1 

(1) Inland Revenue Act, 1867, s. 17: If 
any person shall solicit, take, or receive any 
order for spirits, wine, or other article, for the 
dealing in, retailing, or selling whereof an 
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Elias v. Dunlop. 

The respondent, who was the informant, 
was an Inland Revenue officer. 

The appellants were charged for that 
they on September 23 and October 1, 
1904, respectively, being persons duly au- 
thorised by licences to sell beer by retail 
at certain premises in Harrow, did at 
certain other premises not being the 
premises specified in any of their said 
licences, to wit, at 2 and 3 Oreenhill 
Parade, solicit, take, and receive an order 
for beer in a quantity less than four 
gallons and a-hcdf for the retailing and 
selling whereof an Excise licence was by 
law required, without having an Excise 
licence in force authorising them so to 
do. 

The following facts were admitted or 
proved : The appellants, in respect of their 
premises in High Street, held licences as 
spirit dealers, spirit retailers in bottle, beer 
dealers, wine dealers, and tobacco dealers, 
and also a retail beer licence to sell beer 
by retail to be consumed off the premises. 
In respect of their premises at 2 and 
3 Greenhill Parade they held all the above 
licences except the retail beer licence. 

Both inside and outside their premises 
at 2 and 3 Greenhill Parade the appellants 
displayed crates of four flagons, containing 
each an Imperial quart of beer, and inside 

excise licence is by law required, without 
havius: in force a proper excise licence authoris- 
ing him so to do, he shall forfeit the penalty 
imposed by law upon a person dealing in, 
retailing, or selling such article without having 
an excise licence in force authorising him so to 
do. . . . Provided always, that nothing herein 
contained shall be deemed to apply to the sale 
of any spirits or foreign wine while the same 
shall be and remain in the warehouse or ware- 
houses in which the same shall have been 
deposited, lodged, or secured according to law, 
before payment of duty upon the importation 
thereof, where such spirits or foreign wine shall 
be sold in a quantity not less than one hundred 
gallons at one time, or to impose a penalty 
upon a bona fide traveller taking orders for 
goods which his employer is duly licensed to 
deal in or selL" 

Customs and Inland Bevenue Act, 1890, 
8. 9 : ♦• Every excise licence to carry on any 
trade or business (except the trade or business 
of an appraiser, auctioneer, or hawker) which 
shall hereafter be granted, shall only authorize 
the person to whom the licence i» gi-anted to 
oarry on the trade or business mentioned 
therein in one get of premises to be specified in 
the lioenoe.*' 



the same premises they displayed the 
prices of the beer per crate. 

The appellant Richard Elias managed 
the premises at 2 and 3 Greenhill Parade. 
All retail orders for beer taken at 2 and 
3 Greenhill Parade were forwarded to the 
appellants' premises at High Street for 
execution. The manager of the premises 
at High Street would execute or not 
execute the order so forwarded at his 
discretion. No cash was accepted at the 
Greenhill Parade premises in respect of 
any retail orders for beer. The crates kept 
there were merely for window display, and 
no retail orders were executed there, and 
no beer other than ^aat in the crates was 
kept or stored at Greenhill Parade, all 
the beer other than that in the crates 
being stored at the High Street premises. 
Invoices for retail beer orders were sent 
out from the High Street premises on an 
invoice addi^essed from High Street when 
such orders had been accepted at 2 and 
3 Greenhill Parade ; and money paid for 
such orders was paid to and passed through 
the books kept at the High Street 
premises. 

On September 23, 1904, the respondent 
went to 2 and 3 Greenhill Parade and 
ordered some groceries ; at the same time 
he asked the appellants' assistant what 
beer he had, and the assistant thereupon 
shewed him a printed list of prices for 
crates of beer quoted per crate of four 
bottles. The respondent then ordered 
four quart bottles of beer, and asked that 
the groceries and beer should be sent 
together. The assistant said that the beer 
would have to come from the other shop 
— that is, at High Street — and that that 
would delay the delivery. The respondent 
then asked that the beer should be sent 
on the following day. The order was 
accepted at 2 and 3 Greenhill Parade, and 
forwarded to and executed at the appel- 
lants' premises at High Street, and the 
beer was delivered on the following day 
from the High Street premises, together 
with the groceries, at the respondent's 
lodging at Stanley Boad, Harrow. The 
respondent paid for the beer on delivery, 
and the money was paid in to the High 
Street premises. One receipt was given 
to the respondent for the groceries and 
beeri 



Digitized by 



Google 



50 



CASES CONNECTED WITH 



ElIAS V, DUKLOP. 

On October 1, 1904, one Walter 
Matthias Hirt went to the appellants' 
premises at 2 and 3 Greenhill Parade. 
He gave an order for groceries to an 
assistant behind the counter, and at the 
same time gave an order for a crate of 
four flagons— each flagon containing a 
quart — of beer. He paid for the groceries 
at the time when he ordered them, and 
also offered to pay for the beer at the same 
time; but the assistant refused to take 
the money, and said, ^'We don't take 
cash for beer here ; I can take your order 
here and send it " ; he added that the 
customer could pay on delivery. This 
o;'der was accepted at 2 and 3 Greenhill 
Parade and forwarded to and executed 
at the appellants' premises at High Street, 
and the invoice, when delivered, was an 
invoice from High Street. 

Upon these facts the magistrates held 
that the appellants had, on September 23 
and on October 1, 1 904, taken and received 
orders for beer by retail at 2 and 3 Green- 
hill Parade without having in force a 
proper Excise licence authorising them so 
to do, contrary to section 17 of the Inland 
Revenue Act, 1867,^ and accordingly con- 
victed the appellants and fined them the 
sum of 2L lOtf. on each of the summonses ; 
but at the request of the appellants a 
Special Case was stated which set out the 
above facta. 



R. B. Mmphy (R. D, Muir with him), 
for the appellaBts. — Section 17 of the 
Reventie Act, 1867, does not make it 
necessarr that the Excise licence autho- 
rising the person to solicit, take, or 
receive orders should authorise bim to do 
so only at a particular place. When a 
person has an Sxcise licence in respect of 
one set of premises that is sufficient ; he 
tnay then soliett, take, or receive orders 
hittself at other premises — for example, in 
tiie street et at the house of a prospective 
customer. K in fact he has a licence in 
respeet of the p&ce in which the beer is 
sold^,' soficiting ordlers elsewhere is no 
ofibnce. Section 37 of the Excise Act, 
18efV('?3 A 24 Vict. e. 113), was necessary 
JB order to make it an offence for a 
person, haviiag a licMice to sell at one 
pfetce, to sell at another where he has no 
lirAHce ; there is no such statute making 



it an offence for a person who has a 
licence at one place to solicit, take, or 
receive orders at another and an un- 
licensed place. From the form of the 
conviction in this case the Justices seem 
to have had in mind the Act of 1860. 
But the charge in the present case was 
not under that statute. Soliciting, taking, 
or receiving orders is not selling — Stephen- 
ton V. Rogers [l899].^ 

[Ridley, J., referred to NoUut ▼. 
Eopkinson [laos].^] 

Jiowlattj for the respondent. — ^It is a 
mistake to suppose that there is no statute 
making it an offence for a person who has 
a licence at one place to solicit, take, or 
receive orders at another and an un- 
licensed place. The statute in question 
does that very thing. It makes it an 
offence to solicit, take, or receive orders 
without having in force a proper Excise 
licence authorising the person so to do. 
Now an Excise licence is a licence to deal 
in excisable articles at a particular place ; 
it is not a licence to deal in them generally 
— Customs and Inland Revenue Act, 
1890 (53 Yict. c. 8), s. 9.^ Conse- 
quently, if a person has xio licence 
authorising him in respect of the par- 
ticular place in question he has not in 
force a proper Excise licence authorising 
him to solicit, take, or receive orders at 
that place. It follows that a licence in 
respect of the shop in High Street does 
not authorise soliciting, taking, or receiv- 
ing orders at the shop in Greenhill 
Parade. There can be no question that 
the assistant at the Greenhill Parade 
premises was guilty of an offence against 
the Act— see StcUlard v. Marks [iSTS] * ; 
in the case of Killick v. OrahAm [lS96] ^ 
it was rightly assumed that the principal 
would have been liable also. The effect 
of section 17 of the Act of 1867 * is to 
put soliciting, taking, or receiving orders 
upon the same footing as selling : a man 
must not sell except at premises where he 
is licensed to sell, and, unless he has a 
licence authorising him to do so, he must 
not solicit, take, or receive orders where 
he may not sell. 

(2) 80 L. T. 193. 

(3) [1906] M.C. 132 ; 74 L. X E.B. Ui ; £19061 
2 K.B. 214. 

(4) 47 L. J. M.C. 91 ; 3 Q.B. D. 41Z 

(5) 65 L. J. M.C. 180; [1896] 2 Q.B. 196. 
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EUAS V. DUHLOP. 

E. B, Murphy^ in reply, referred to 
Sfiuchhert/ v. Sp&ncer [1886].^ 

Lawsance, J. — I think this appeal 
most be dismissed. The difficulty in the 
case is as to the meaning of the words 
*^ without having in force a proper excise 
licence authorizing " the appellants to do 
the act complained of. The matter which 
the Justices had before them was this: 
The appellants carried on business at two 
places in Harrow. In one of these places 
they were licensed to sell beer by retail ; 
in the other they were not so licensed. 
They did, however, at the unlicensed shop 
exhibit and display notices and samples of 
beer in crates containing flagons ; people 
came to that shop and asked the price of 
beer, the shop assistant took their orders, 
which the appellants afterwards executed 
from the licensed shop. Now the words 
of the section with which we have to deal 
are these : '* If any person shall solicit, 
take, or receive any order for spirits, wine, 
or other article for the dealing in, retail- 
ing, or selling whereof an excise licence is 
by law required, without having in force 
a proper excise licence authorizing him so 
to do," he shall forfeit the penalty imposed 
by the section. There follows a proviso 
excepting from the operation of the sec- 
tion the case of a Ixmafde traveller, but 
upon that proviso no question arises in 
the present case. 

It was contended that the appellants 
have in force a proper Excise licence 
authorising them to solicit, take^ and 
receive orders for the excisable article in 
this case — namely, beer. They have an 
Excise licence at their High Street shop, 
and it is said that that licence authorises 
them to solicit, take, and receive orders 
for beer at the shop in Greenhill Parade. 
But in my opinion that is not so. The 
form of an Excise licence specifies the 
house at which the trade or business is to 
be carried on ; and by section 9 of the 
Customs and Inland Kevenue Act, 1890, 
every Excise licence to carry on any trade 
or business (except the trade or business 
of an appraiser, auctioneer, or hawker) 
only authorises the person to whom the 
lit^ence is granted to carry on the trade or 
business mentioned therein in one set of 
(6) 66L. J. M.C. 141, 



premises to be specified in the licence. 
The result is that a licence to sell beer at 
the shop in High Street does not authorise 
the appellants to solicit, take, or receive 
orders for beer at the shop at Greenhill 
Parade. The only question remaining is 
whether they have solicited, taken, or 
received orders at the Greenhill Parade 
premises; upon this the findings of the 
Justices leave no room for doubt. The 
appeal must therefore be dismissed. 

BiDLET, J. — I am of the same opinion. 
The argument for the appellants raised 
considerable doubt in my mind, because, 
from the wording of section 17 of the 
Inland Kevenue Act, 1867, by itself, it 
might appear that the licence mentioned 
need not necessarily refer to any particular 
premises or place, but that an Excise 
licence to sell at any place would justify 
soliciting or taking orders at that or any 
other place, in which case the appellants' 
licence in respect of the High Street 
premises would justify them in soliciting 
or taking orders at Greenhill Parade. 
But when the existing legislation is 
looked at, it becomes clear that an Excise 
licence is a licence in respect of a particu- 
lar place. Section 10 of the Excise Act, 
1825, enacts that no one licence taken 
out under that Act by any person shall 
authorise or empower such person to 
exercise or carry on the trade or business 
mentioned in such licence in more than 
one separate and distinct set of premises, 
but that a separate and distinct licence 
shall be taken out by every such person 
as aforesaid to exercise or carry on his 
trade or business at or in any other or 
different premises than as before men- 
tioned. Any doubt which might arise 
on the wording of that enactment is dis- 
pelled by section 37 of the Excise Act, 1860, 
which enacts that if any person shall sell 
beer by retail at any other house or place 
than the house or premises specified in 
a licence duly granted to him in that 
behalf, he shall be deemed to sell beer by 
retail without having an Excise retail 
licence in force authorising him so to do. 
Bead by the light of those statutes, it is 
clear that section 17 of the Bevenue Act, 
1867, enacting that if any person shall 
solicit or take orders for excisable 
e2 
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liquors without having in force a proper 
Excise licence authorising him so to do, 
refers to a licence similar to those dealt 
with in the former Acts — ^that is, a licence 
authorising the soliciting or taking orders 
at the particular place in question — a 
licence which does not cover orders taken 
or solicited elsewhere. The later Act in 
truth extends to the soliciting and taking 
of orders similar penalties to those 
already imposed for selling without having 
in force an Excise licence authorising the 
sale. This was to cover cases where the 
full offence of a completed sale could not 
be proved, just as in the present case, 
where an order is given at one house, in 
respect of which the vendor has no 
licence, and is executed at another; in such 
cases it might be said that there had been 
no sale at the unlicensed house, but only 
an incomplete sale. NohleU v. Hopkinson ' 
was a case of that sort. In order to set 
at rest any doubts in such cases, section 17 
of the Revenue Act, 1867, makes the 
soliciting and taking of orders without 
a licence punishable in like manner as 
selling is punishable. This solves the 
difficulty which I felt in following the 
opinion of the Court in KiUick v. Graham f 
to the effect that the principal in that 
case was punishable as well as the agent, 
which I now think he clearly was. For 
these reasons I agree that this appeal 
should be dismissed. 

Appeal dumissed. 



Solicitors— Neve, Beck k Kirby. for appellants j 
ISolicitor of Inland Bevenue, for respondent. 

{^Reported Jy W, Hmtey Griffith, E$q,, 
Barriiter'at-LaTC, 



[CROWN CASE RESERVED.] 

[76 L. J. K.B. 16.] 
Criminal Law — FalaifiGaiion of Ac- 
counts — Account not Belonging to Em- 
ployer — Sufficiency of Indictment — FaUi- 
ficatum of Accounts Act, 1875 (38 d 39 
Vict, 0. 24), a. 1. 

In order to support an indictment under 
section I of the Falsification of Accounts 
Act, 1875, charging a servant with making 
a false entry in an account, it must be 
alleged in the indictment and proved that 
the account belongs to, or was in the posses- 
sion of, the employer, or teas received by 
the servant for or on account of his em- 
ployer. 

Case stated by the Chairman of Quarter 
Sessions of the County of Lancaster on the 
trial of an indictment under section 1 (the 
second part of the section) of the Falsifica- 
tion of Accounts Act, 1875.^ 

The first count of the indictment was 
that Benjamin Higginson Palin on the 
30th day of July in the year of our 
Lord one thousand nine hundred and five, 
then being servant to Edmund Arthur Le 
Gendre Starkie, unlawfully, wilfully, and 

* dpratn. Lord Alverstone, C.J., Wills, J., 
Darling, J., Walton, J., and Jelf, J. 

(1) Falsification of Accounts Act, 1876 : 

" Whereas it is expedient to amend the law 
so as to punish the falsification by clerks, 
oflScers, servants, and others of their employers 
accounts, books, writings, or documents : 

Be it enacted by the Queen's most Excellent 
Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, 
and by the authority of the same, as follows : 

1. That if any clerk, officer, or servant, or 
any person employed or acting in the capacity 
of a clerk, officer, or servant, shall wilfully and 
with intent to defraud, destroy, alter, mutilate, 
or falsify any book, paper, writing, valuable 
security, or account which belongs to or is in the 
possession of his employer, or has been received 
by him for or on behalf of his employer, or 
shall wilfully and with intent to defraud make 
or concur in making any false entry in, or 
omit or alter, or concur in omitting or altering, 
any material particular from or in any such 
book, or any docmnent, or account, then in 
every such case the person so offending shall 
be guilty of a misdemeanor, and be liable to be 
kept in penal servitude for a term not exceed- 
ing seven years, or to be imprisoned with or 
without hard labonr for any term not exceeding 
two years.** 
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with intent todefraud,did make and concur 
in making a certain false entry in a certain 
account) to wit, an account of certain 
rabbits delivered hy the said Benjamin 
Higginson Palin to certain tenants of the 
said Edmund Arthur Le Gendre Starkie, 
his master, by falsely entering in such 
account twenty-two rabbits as having 
been delivered by the said Benjamin 
Higginson Palin to one John Ooates, a 
tenant of the said Edmund Arthur Le 
Gendre Starkie, whereas in truth and 
in fact the said twenty-two rabbits were 
not delivered to the said John Ooates as 
he the said Benjamin Higginson Palin 
well knew at the time when he made such 
false entry as aforesaid, and which said 
entry was in the words and figures follow- 
ing : '' List of rabbits, Ooates 22 " against 
the form of the statute, &o. 

There were four other counts alleging 
severally four other false entries as to 
rabbits. Three of them were similar to 
the first count. In the remaining one 
the account was alleged to belong to the 
defendant's employer. The evidence was 
that the account in question in this and 
all the other counts did not belong to the 
said employer. Therefore the said allega- 
tion became immaterial, and the point 
hereinafter set out arose on each of the 
five counts. 

At the close of the case for the prose- 
cution, counsel for the defendant objected 
that, as there was no evidence that the 
account belonged to, or was in the posses- 
sion of, the defendant's employer, or was 
received by him for or on behalf of his 
employer, the prosecution had failed to 
prove an offence under the statute. 

The Oourt overruled the objection sub- 
ject to the statement of a Oase. The jury 
found the prisoner guilty. He was sen- 
tenced to six months' imprisonment with 
hard labour. The execution of the judg- 
ment was respited until the decision of 
this Oase. The defendant failing to find a 
surety was committed to and is in prison. 

The question for the Oourt was whether 
the defendant was rightly convicted on 
the said indictment. 

George JBlUotty for the prosecution. — 
Proof of a false entry made in any docu- 
ment with intent to defraud is sufficient 



to support an indictment under section 1 
of the Act of 1875. The Act was meant 
to meet the case of a fidse entry in a 
book which is not at the time of the false 
entry the property of the employer nor 
in his possession. The word " such " in 
the latter part of the section does not 
apply to " document or account." It only 
applies to a book. The account might 
be sent in to the master, who might 
be defrauded in exactly the same way, 
although the account did not belong to 
him. The section was purposely framed 
to meet such a case. Similar language is 
to be found in section 83 of the Larceny 
Act, 1861 (24 & 25 Vict. c. 96). 

[Arohbold^s Criminal Pleading (23rd ed.), 
p. 592, lines 9, 10, 11, and 12, was also 
referred to.] 

The defendant did not appear either in 
person or by counsel. 

Lord Alvebstone, O.J. — The Oourt is 
of opinion that the conviction cannot 
stand. Section 83 of the Larceny Act, 
1861, has some bearing on the matter, 
but I express no opinion as to whether 
the words in that section require the 
document to belong to the body cor- 
porate or public company mentioned 
therein. The Act of 1875 is an Act to 
amend the law as to falsification of 
accounts, and it is important to note that 
the preamble says that it is expedient to 
amend the law so as to punish the falsifi- 
cation by servants of their employers' 
accounts. Prima facie the section deals 
with a false entry in an employer's book. 
The first part of section 1 does not use 
the word " document." Actual ownership 
or actual or constructive possession in 
the employer is sufficient in the case of a 
book. It has, however, been contended 
that as the word ''such" only comes 
before the word " book," the words " or 
any document or account" are wide 
enough to include documents and accounts 
not belonging to or in the possession of 
the employer, and that the document or 
account may belong to the defendant him- 
self. That would in effect reduce the 
section to an absurdity, as it would make 
the whole of the first part of it unneces- 
sary, and it would go far beyond the 
purview of the Act. 
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Wills, J., Dablinq, J*., Waltok, J., 
and Jelf, J., concnrred. 

Conviction quashed. 



Solicitors— W. J. & E. H. Tremellen, agents 
for Baldwin, Weeks k Baldwin, Glitberoe, for 
pzosecation. 

[Beported hy J. K Aldous, Esq., 
Barrigter-at-Zarv. 
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[CROWN CASE RESERVED.] 



}5. ] 
1.9. J 



Bex v. Payne ♦ 
[75 L. J. K.B. 114.] 



Criminal Law — Indictment — Form — 
Receipt of Money Stolen hy Wife from 
Rtiehand — Indictment for ifisdemeanoiir 
— Absence of Allegation that Thief woe 
Wife of Person Jrom whom Money Stolen 
— Larceny Aety 1861 (24 <^ 25 Vict, c, 96), 
s, 91 — Married Women's Property Aci^ 
1882 (45 <h 46 Vict. c. 75), ss. 12 and 16. 

An indictment charging as a mis- 
demeanour the receipt of money in fact 
stolen by a wife from her husband knowing 
the Tnoney to have been stolen is good^ 
inasmuch as the stealing by a wife of her 
husband's property does not amount to a 
felony either at common law or by virtus 
of the Larceny Act, 1861, but is made a 
criminal offence by the Married Woman's 
Property Act, 1882, and therefore the 
receiving of such stolen property is not a 
felony urithin the meaning of section 91 of 
the Act of ISQl ; and as there is no other 
statute making such receipt a felony, it is a 
misdemeanour only. It is not necessary 
(although it may be better) to insert in the 
indictment an allegation that the stealing 
was not a felony either at common law or 
under the Larceny Act^ 1861. 

Case stated by the Common Serjeant of 
London. 

William Payne was tried at the Novem- 
ber session of the Central Criminal Court 
OQ an indictment of which the following 
is a copy : 

** Central Criminal Court to wit. 

" Thejurorsfor our Lord the King upon 

• Coram^ Lord Alverstone, C.J., Lawrance, J , 
Chaunell, J., Walton J., and Satton, J. 



their oath present that William Payne od 
the sixth day of August in the year of 
our Lord one thousand nine hundred 
and five'at the parish of All Saints Poplar 
in the County of London and within the 
jurisdiction of the said Court certain 
money to wit eighty-six pounds of the 
monies of John William Pnce before then 
feloniously stolen taken and carried away 
unlawfully did receive and have he the 
said William Payne then well knowing 
the said moneys to have been feloniously 
stolen taken and carried away against the 
peace of our Lord the King his Crown 
and dignity." 

It was proved that the money was 
stolen by Caroline Price, and that she 
was the wife of John William Price. 
There was evidence that William Payne 
received the money so stolen knowing 
both that Caroline Price was the wife 
of John William Price and that she had- 
stolen the money from him. 

Before the trial of William Payne, 
Caroline Price pleaded guilty to steading 
the money from her husband. 

It was contended by counsel for the 
prisoner — first, that the indictment was 
bad in law as alleging the receipt of money 
stolen by a common-law larceny, which is 
by statute a felony, and charging such 
receiving as a misdemeanour; secondly, 
that the facts proved did not support the 
indictment, as it did not state that the 
goods were stolen by a wife from her 
husband ; and thirdly, that the receipt of 
goods with knowledge that they were 
stolen by a wife from her husband was 
not a misdemeanour. 

The prisoner was found guilty, and 
sentence was postponed, the following 
questions being reserved for the con- 
sideration of the Court for Crown Cases 
Reserved : First, Is the indictment bad 
after verdict? Secondly, Do the fects 
proved support the indictment? And 
thirdly. Is the receipt of goods with know- 
ledge that they have been stolen by a wife 
from her husband a misdemeanour ? 

H. C, Jenkins, for the prisoner. — The 
question ia whether the misdemeanour 
which is alleged in the indictment is 
merged in consequence of the crime com- 
mitted by the prisoner being a felony. 
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The principle laid down in Sex v. Gro89 
[1702] ^ governs the present case. 

[LOBD Alvebstokb, O.J. — If the re- 
ceiving with which the prisoner is charged 
is not a felony within the meaning of 
section 91 of the Larceny Act, 1861,^ or 

(1) 1 Ld. Raym. 711. 

(2) Larceny Act, 1861. a. 91 : " Whosoever 
shall receive any chattel, money, valuable 
secnrity, or other property whatsoever, the 
stealing, taking, extorting, obtaining, em- 
bezsling, or otherwise disposing whereof shall 
amoant to a felony, either at common law 
or by virtue of this Act, knowing the same to 
have been feloniously stolen, taken, extorted, 
obtained, embezzled, or disposed of, shall be 
guilty of felony, and may be indicted and 
convicted either as an accessory after the fact 
ox for a substantive felony, and in the latter 
case, whether the principal felon shall or shall 
not have been previously convicted, or shall or 
shall not be amenable to justice ; and every 
such receiver, howsoever convicted, shall be 
liable, at the discretion of the Court to be kept 
in penal servitude for any term not exceeding 
fourteen yeais and not less than three years, 
—or to be imprisoned for any term not ex- 
ceeding two years, with or without hard 
labour, and with or without solitary confine- 
ment, and, if a male under the age of sixteen 
years, with or without whipping: Provided^ 
that no person, howsoever tried for receiving 
as aforesaid, shall be liable to be prosecuted a 
second time for the same offence." 

Harried Women's Property Act, 1882, s. 12 : 
"Every woman, whether married before or 
after this Act, shall have in her own name 
against aU persons whomsoever, including her 
husband, the same civil remedies, and also 
(snbject,as regards her husband, to the proviso 
hereinafter oontained) the same remedies and 
redress by way of criminal proceedings, for 
the protection and security of her own separate 
property, as if such property belonged to her 
as a feme sole, but, except as aforesaid, no 
husband or wife shall be entitled to sue the 
other for a tort. In any indictment or other pro- 
ceeding under this section it shall be sufficient 
to allege such property to be her property ; and 
in any proceeding under this section a husband 
or wife shall be competent to give evidence 
against each other, any statute or rule of law 
to the contrary notwithstanding: Provided 
always, that no criminal proceeding shall be 
taken by any wife against her husband by 
virtue of this Act while they are living to- 
gether, as to or concerning any property 
claimed by her, nor while they are living apart, 
as to or concerning any act done by the 
husband while they were living together, con- 
cerning property claimed by the wife, unless 
such property shall have been wrongfully taken 
by the hnsband when leaving or deserting, or 
about to leave or deserrt, his wife.** 

Section 16 : "A wife doing any act with 



at common law, why is it not a mis- 
demeanour? At the time the Act of 
1861 was passed, a wife could not steal 
the husband's goods. Tou must say that 
the Married Women's Property Act, 1882, 
enlarges the ambit of the Larceny Act, 
1861, and makes the thefb by a wife of 
her husband's property a felony under 
section 91 of the Larceny Act, 1861, so 
that the receipt by the prisoner of the 
stolen goods also amounts to a felony by 
virtue of that section.] 

At the present time there is no statute 
mftkiog the receipt by the prisoner a 
felony, and therefore he cannot be con- 
victed at all. . Beg. v. Streeter [l90o]* 
shews that the prisoner could not have 
been indicted for felony. Secondly, this 
indictment is bad upon the ground that 
it does not upon the &ce of it disclose 
any offence in law. The prisoner is 
charged with a misdemeanour, and there 
is nothing upon the face of the indictment 
to shew that it is not an ordinary case of 
feloniously receiving goods within the 
meaniug of section 91 of the Act of 
1861, knowing them to have been felo- 
niously stolen, either at common law or 
by virtue of section 91 of the Act of 1861. 
The indictment ouffht to have contained 
something to shew that it was a receiving 
which was a common-law misdemeanour ; 
it ought to have contained an allegation 
that the money was stolen by a wife 
from her husband, and that the prisoner 
received it knowing it to have been stolen. 

[LoBD Alvekstoi^, C.J. — That appears 
to be contrary to the decision in Bex v. 
James [1902].*] 

[ChiUy on Criminal Law (2nd ed.), 
p. 951a ; Foster's Crown Cases, p. 373 ; 
ArchbMCs CrimiiKxl Pleading (23rd ed.), 
p. 21 ; and the Accessories and Abettors 
Act, 1861 (24 & 25 Vict. c. 94), s. 4, 
were also referred to.] 

No counsel appeared for the prosecution. 

respect to any property of her husband, which, 
if done by the hnsband with respect to i)ro- 
perty of the wife, ^ould make the husband 
liable to criminal proceedings by the wife 
under this Act, shall in like manner be liable 
to criminal proceedings by her husband." 

(3) [1900] M.C. 243 ; 69 L. J. Q.B. 916 ; 
[1900] 2 Q.B. COl. 

C4>[1902] M.C. 52; 71 L. J. K.B. 211; 
[1902] 1 K.B. 640. 
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Lord Alvbrstonb, C.J. — In my judg- 
ment this conviction must be affirmed. 
Upon behalf of the prisoner it has been 
contended that the offence which he com- 
mitted amounted to felony, and that 
therefore upon an indictment for misde- 
meanour the prisoner could not be con- 
victed. If it could have been established 
that the offence which the prisoner com- 
mitted was made felony either by sec- 
tion 91 of the Larceny Act, 1861, or by 
any other statute, the objection would 
have prevailed. But we cannot uphold 
the contention consistently with Reg, v. 
Smith [1870] * and Beg. v. Streeter.^ In 
Beg. V. Smithy^ where there was an in- 
dictment under section 91 of the Larceny 
Act, 1861, for receiving goods knowing 
them to have been feloniously stolen, it 
was held that it is not an offence under 
section 91 of that Act to receive stolen 
goods knowing them to have been stolen, 
if the stealing is not a crime either 
at common law or under the Act, 1861, 
although the stealing is a felony under 
section 1 of the Larceny Act, 1868. A 
considered judgment of the Gourt, 
composed of Chief Justice Bovill, Mr. 
Justice Willes, Mr. Justice Byles, Mr. 
Justice Hannen, and Baron Gleasby, was 
delivered. Chief Justice Bovill went at 
length into the matter, and decided 
that in order to support an indictment 
under section 91 of the Act of 1861, for 
receiving goods knowing them to have 
been feloniously stolen, there must be a 
stealing which amounts to a felony either 
at common law or under section 91 of 
the Act of 1861. 

That being decided in 1870, a point 
somewhat nearer that arising in the 
present case was considered in Beg. v. 
Streeter.^ In that case property had 
been stolen by a wife from her husband, 
and the Married Women's Property 
Act, 1882, was in force. The point, 
therefore, was open for argument that 
the Married Women's Property Act, 
1882, had extended the ambit of the 
Larceny Act, 1861, so as to bring within 
that Act the stealing by the wife of the 
husband's goods, and that therefore a 
felony had been committed by her under 
the Act of 1861, which, by virtue of sec- 

(6) 39 L. J. M.C. 112; L. R. 1 O.C.R. 266. 



tion 91 of that Act, rendered the receipt 
of the goods knowing them to have been 
stolen a felony. Mr. Justice Mathew, re- 
ferring to section 91 of the Larceny Act, 
1861,and to certain sections of the Married 
Women's Property Act, 1882, and to the 
Larceny Act, 1868, commented upon Beg. 
V. Smithy^ which he said '^ was a case in 
which partnership property had been 
stolen by a partner and received by the 
prisoner, the stealing being a criminal 
offence by virtue of the Larceny Act, 
1868, and it was held that the prisoner 
could not be convicted of receiving under 
the Larceny Act, 1861, section 91. Our 
decision must be to the same effect. . . ." 
Mr. Justice Wright said, " I agree that 
this prisoner could not properly be con* 
victed under the Larceny Act, 1861, sec- 
tion 91 ; but in future cases it seems that 
there might be an indictment for receiv- 
ing at common law." Mr. Justice Wright, 
in making this observation, must have 
had in his mind an indictment for mis- 
demeanour. Counsel for the prisoner has 
been unable to point out any other statute 
under which an indictment could be 
framed for feloniously receiving the goods. 
The decisions in Beg, v. Smith ^ and Beg, 
V. Streeter^ turned upon the express 
words of section 91 of the Act of 1861, 
and we cannot give effect to the argument 
upon behalf of the prisoner in the present 
case without overruling those decisions. If 
there had been any statute making the 
receiving of the goods stolen by a wife from 
her husband a felony, the present case 
would have been brought within the 
decision in Bex v. Croaa,^ I think the 
first objection to the indictment fails. 

The second objection raised is that 
the indictment is insufficient because 
it only states that the goods were 
feloniously stolen from Price and received 
by Payne; or, in other words, that it 
should have been stated upon the face of 
the indictment that the goods were 
stolen under such circumstances that 
there was no offence at common law or 
under the Larceny Act, 1861. This 
objection is, in my opinion, contrary to 
the principle of the decision in Beg. v. 
Jamea.^ I therefore think that this 
objection also fails, and that the con- 
viction must be affirmed. 
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Lawsakcb, J.— I am of the same 
opinion. 

CHAimELL, J. — I agree. I think there 
is a little more doubt about the second 
objection, but on the whole I think that 
Reg, V. James * covers it. I would, how- 
ever, venture to suggest that in drawing 
an indictment in future for receiving 
property stolen by a wife from her hus- 
band it would be better to allege that 
the property stolen belonged to the hus- 
band, and was stolen from him by the 
wife. 

Walton, J. — I concur. 

BtJTTON, J. — I also agree. 

Conviction affirmed. 

Solicitor — Cyril Benton, for prisoner. 

IReported ly J, E. Aldous, Esq., 
Ba/rristeT'tU-Law, 



[IN THE HOUSE OF LORDS.] 
1905. 1 KiBBT V. HUKSLET ASSESSMENT 

Dec. 18. J Committee.* 

[76 L. J. K.B. 129.] 

Poor Rate — Rating of Factory with 
Machinery — Maxihinery Tenant* s Pro- 
perty, 

Machinery or other fixturee which are 
part of the atock-in-trade^ though they 
belong to the tenant, must he taken into 
account in aeaessing the rateable value 
of the premieee, whether or not they are 
attached to the freehold. 

The principle established in Reg. v. 
Guest (7 L. J. M.O. 38 ; 7 Ad. & E. 951), 
and followed ever since, cannot now be 
disturbed. 

Appeal from a decision of the Court of 
Appeal (Collins, M.E., Romer, L.J., and 
lyfathew, L. J.), affirming an order of the 
King's Bench Division (Lord Alverstone, 
O.J., Kennedy, J., and Ridley, J.). 

The appellant was the occupier of 
premises known as the Standard 

♦ Coram, Earl of Halsbury, Lord Mac- 
naghten, and Lord Robertson. 



Works, in respect of which he had been 
assessed to a poor rate for the township 
of Hunslet made and allowed on Octo- 
ber 3, 1903, at the amount of 67Z. gross 
estimated rental and 451^. rateable value. 

The appellant objected to the amount of 
the assessment and appealed against the 
rate to the Court of quarter sessions for 
the city of Leeds. At the hearing of 
such appeal it was proved or admitted 
that the Standard Works, the subject 
of assessment, were engineering works 
equipped with machinery placed therein 
for the purpose of making, and in fact 
making, the premises fit as premises to be 
used as engineering works. Some part 
of such equipment was fixed to the free- 
hold, and formed part of the freehold by 
physical attachment thereto. Other part 
consisted of machinery also placed upon 
the premises for the purpose of making 
them fit as premises to be used as 
engineering works, much of it of con- 
siderable bulk and fitted to the premises. 

With regard to the nature and fitting of 
this machinery evidence was called before 
the Recorder on the part of the appel- 
lant, and upon evidence thereon being 
tendered on behalf of the respondents, 
and before such evidence was heard, it 
was admitted for the purposes of the case 
and argument that all this machinery 
was ^^ tenant's machinery within the 
meaning of Tyne Boiler Works Co, v. 
Longbenton Overseers [l886].^ " 

On the hearing before the Recorder the 
appellant contended that in arriving at 
the assessment of the premises the value 
of the user of the scheduled machinery to 
the tenant or occupier ought to be ex- 
cluded from consideration. The Recorder 
rejected this contention, but on a question 
of amount allowed the appeal, and re- 
duced the amount of the assessment to 
46Z. gross estimated rental and Sll. rate- 
able value. 

At the appellant's request the Re- 
corder stated a Case, of which the fifth 
and sixth paragraphs stood as follows : 
"5. The respondents contended that, in 
inquiring what was the gross estimated 
rental and the rateable value, the basis of 
the problem was to ascertain what was 

(1) 66 L. J. M.C. ISO; 17 Q.B. D, 661 ; 
66 L, J. M.O. 8 ; 18 Q.B. D. 81. 
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the rent which a hypothetical tenant 
woald give for the premises equippBd 
with the scheduled machines, and in- 
cluding the right to the use of such 
machines, and that in ascertaining such 
rent the value of the user of the said 
machines must be taken into account as 
enhancing the rental value of the free- 
hold. It was upon this principle that 
the rateable value appealed against has 
been assessed. 6. I held that, in in- 
quiring what was the gross estimated 
rental and the rateable value, the basis of 
the problem was to ascertain what was 
the rent which a hypothetical tenant 
would give for the engineering works as 
a combination of land, buildings, and 
scheduled machines, on a demise which 
included the right to use the scheduled 
machines — that is to say, on the assump- 
tion that the hypothetical tenant would 
get as part of the consideration for his 
hypothetical rent the right to use such 
scheduled machines upon the premises 
during his tenancy, and that in this way 
the scheduled machines were properly 
being taken into account as enhancing 
the rental and rateable value of the free- 
hold. I also held that the value of the 
user of the machines was not necessarily 
to be arrived at by taking the cost or 
value of the machinery and putting a 
percentage on such value, as had been 
done by the respondents' valuers." 

The Recorder's judgment was affirmed 
by the Divisional Court and by the Court 
of Appeal. 

Balfour Browne^ K,C,, and Byde^ for 
the appellant. — The decisions below were 
based on Tyne Boiler Works Co. v. Long- 
h6rUon Overaeers^^ but the decision in that 
case and the decisions in which it has 
been followed were wrong. The Courts 
there treat machinery as if it were fixtures 
forming part of the freehold, whereas the 
principle involved in the Parochial Assess- 
ment Act, 1836, s. 1, is that rateable 
value depends on rent, and rent is not 
enhanced by the presence of machinery 
belonging to the tenant and not attached 
to the freehold. The Act of Elizabeth 
made lands and houses, but not personal 
property, assessable. These machines are 
mere chattels, and ought not to be rated. 



[They examined in detail the cases 
cited in the Tyne Boiler Ccue,^] 

Crippa, K.C., ScoU Fox, K.C.^ and 
Jeevea^ for the respondents, were not 
heard. 

Earl of Halsbuby. — I am of opinion 
that the judgment appealed against is 
perfectly right. Considerable difficulty 
has doubtless arisen through the confus- 
ing of two different things. The question 
of what is and what is not attached to the 
freehold is fraught with important con- 
sequences in our law ; and undoubtedly, 
if the statute had been always understood 
to refer simply to the rateable value of 
the four walls of the building and its 
roof, I could understand a great deal of 
the argument which has been suggested 
to us. It would have been, I eliould 
have thought, extremely difficult to 
arrive at the proper assessment of such 
things, because the business of human 
life is not conducted by putting an hypo- 
thesis of what a thing would fetch if it 
were occupied otherwise than as it is, and 
the problem which the overseers have to 
solve in arriving at the assessment is 
difficult enough, without putting the 
additional difficulty upon them that they 
are to try and find out what a building 
would fetch in the shape of rent if it was 
different from what it is, or if it were 
used differently from what it is, or if it 
were furnished differently from what it is. 

It is enough, to my mind, to say that 
for a period of certainly more than half a 
century, erroneously, according to the 
learned counsel who last addres^ us, but 
undoubtedly, Judges of the greatest emi- 
nence have recognised the fact that 
although a particular set of machinery 
may, by reason of the peculiarity of the 
manufacture, or what not, be not affixed 
to the freehold so as to become part of 
the land, or hereditament, yet, if the 
thing is being so occupied, if the premises 
are being so employed, and the machinery 
in those premises is being so used as that 
it makes the factory appropriate to the 
particular industry carried on therein, 
the machinery itself is not to be dis- 
regarded in assessing the value of that 
thing occupied as it is, and used as it is, 
with the accommodation and furniture 
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which is necessary for it to carry on the 
manufacture that is there being con- 
ducted. 

If that is so, it seems to me we have 
nothing to do with the idea which pre- 
vailed in the mind of the learned counsel 
— to speculate upon what particular sort 
of contracts of tenancy would be likely to 
be made between the landlord and the 
tenant, still less with what contracts are 
actually made between the landlord and 
the tenant. The overseer has a compara- 
tively simple problem to solve, although 
it is difficult enough sometimes. He sees 
the place being conducted as a brewery, 
or an iron foundry, or what not ; he looks 
at the premises, he looks at the furniture 
which is necessary for carrying on the 
business as a brewery or foundry ; he 
does not in his own mind analyse, and to 
my mind he ought not to analyse, what 
would be likely to be the initial arrange- 
ments between the intended brewer and 
the owner of the freehold, to see who 
should provide this or that engine, or 
what not, but he looks at the premises 
as they are, as they are being occupied, 
and as they are being uEed, and he says to 
himself, " Well, looking at the whole of 
the place, such and such is the rent 
which would probably be paid by a tenant 
from year to year for such an establish- 
ment as this." And in that he does not 
and ought not to strip the whole of the 
place of everything but the four walls 
which contain the whole system of manu- 
&cture therein contained, and simply 
value either the ground upon which the 
building is placed, or the four walls and 
roof which are the containing elements of 
all the manufieicturo that goes on in it. 

It seems to me that the difficulty which 
would be imposed upon the overseer 
would be insurmountable if he were 
called upon to say, " Well now, before I 
can value the hereditament used as it is, 
I must make an enquiry and see how 
much the landlord has agreed to do, and 
how much the tenant is going to do." In 
the present case it is applied to the 
question of machinery, but I do not 
know that you could limit that system of 
assessment even to the question of 
machinery. You might have to go into 
a great variety of other things and find 



out what accommodation was provided 
otherwise by the landlord for this, that, 
and the other. If that was so, I think 
the Parochial Assessment Act, 1836, would 
become a dead letter, and you would 
have a fanciful arrangement of assessment, 
according to the particular fancy of each 
overseer, as to what the landlord ought or 
ought not to do, or what the tenant ought 
or ought not to insist upon, which, to my 
mind, would certainly be the reverse of 
doing that which the Parochial Assess- 
ment Act was supposed to have done — 
namely, to simplify the duties of the 
overseer. 

I decline myself to enter into what I 
may call the original equities which 
might have guided this matter. It is 
enough for me that a long series of deci* 
sions, for certainly half a century, have 
established the bald proposition, which is 
all I am insisting upon — namely, that 
although the machinery may not be part 
of the freehold, it yet is to be taken into 
account; and in saying that, I do not 
want to muffle it in a phrase ; but what I 
mean by that is, that to increase the 
amount of the rate which is exacted from 
the tenant you may enter into that ques- 
tion and form a judgment upon it, 
although, as a matter of &ct, the 
machinery may not be attached to the 
freehold. That is all I mean to decide in 
this case ; and I believe that is enough 
for its decision. 

I think the new point which has arisen 
now — ^the question having been debated 
very considerably in a great number of 
parishes in this country, and which has 
never been raised before — namely, that 
you must first ascertain how much the 
tenant is going to get from his landlord, 
before you can arrive at the assessment, 
may be dismissed as undoubtedly being 
necessarily involved in the decisions 
which have been come to before now, and 
necessarily disregarded. To my mind, 
therefore, the whole question is reduced 
to a very simple one : Can you, or can 
you not, enhance to any extent the amount 
of the assessment which you make upon 
buildings in which there is machinery 
adapted for the purpose of the manufac- 
ture, where the manufacture is carried on 
in them, although the machines do not. 
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as a matter of actual fact, form part of 
the freehold of the premises) I am of 
opinion that, after the long line of de- 
cisions which have been arrived at, you 
can do so. Under these circumstances it 
appears to me that this appeal ought to 
be dismissed with costs. 

Lord Macnaohten. — I entirely agree. 
I should only like to remind your Lord- 
ships of what was said by Lord Campbell 
in the case of Reg. v. Southampton Dock 
Go. [i85l].^ After the passage which has 
already been read to your Lordships 
cited from another case, which was, in 
fact, a repetition of what was said in Rex 
V. Birmingham and Staffordshire Ga» 
Light Co. [1837] « and Reg. v. GueU [isas],^ 
which have also been referred to, and 
which his Lordship cites, he goes on to 
say: '*In this last case" {Rex v. Bir- 
mingham and Staffordihire Ga$ Light Co.^) 
''all the arguments pressed upon us to 
shew that such fixtures are stock-in- 
trade, and not to be taken into account in 
a rate on the realty, were urged, but 
urged in vain. It is of the greatest im- 
portance that a rule upon such a subject 
which has been laid down and acted upon, 
bhould be adhered to, and we see no 
reason why this rule should be now dis- 
turbed." That was a judgment delivered 
more than fifty years ago. 

Lord Kobertson. — I entirely agree. 
Appeal dismissed. 

Soliciton— Vincent k Vincent, agents for Day 
Sc Yewdall, Leeds, for appellant ; Fitman & 
Sons, agents for Elmsley, Son k Smith, Leeds, 
for respondents. 

[Reported by J. Eyre Thompson, £sg», 
Barrister-at'Lan, 



Cowling v. 
Topping. 



(2) 20 L. J. M.C. 165. 162 ; 14 Q.B. 687. 
(.3) 6 L. J. M.C. 92 ; G Ad. & E. 634. 
(4) 7 L. J. M.C. 38 ; 7 Ad. & £. 961. 



Lord Alyerstone, C.J. 
Ridley, J. 
Darling, J. 

1906. 
Jan. 11. 

[76 L. J. K.B. 176.] 
Justice of the Peace — Jurisdiction — 
Industrial Insurance — Policy Exceeding 
20^. — Collecting Societies and Industrial 
Assurance Companies Act^ 1896 (59 dc 60 
Vict. c. 26), ss. 1 and 7. 

Under section 1 of the Collecting Societies 
and Industrial Assurance Companies Act^ 
1896, Justices have no jurisdiction in a 
dispute as to a policy of Ufe insurance 
granted by an industrial assurance com" 
pany/or a sum exceeding 202. 

Case stated by Justices of the borough 
of St. Helens. 

A complaint was brought before the 
Justices under the Collecting Societies 
and Industrial Assurance Companies Act, 
1896, and the Friendly Societies Act, 
1896, by one Eliza Topping against the 
London, Edinburgh, and Glasgow Assur- 
ance Co. (for and on behalf of which 
company the appellant Cowling acted), 
whereby she claimed the sum of 22/. 19«. 
under a policy of insurance granted by 
the company for that amount on the life 
of one John Topping. 

Upon the hearing of the complaint it 
was {inter alia) contended on behalf of the 
company that, the claim being over 20/., 
the Justices' jurisdiction was excluded by 
virtue of section 1 read with section 7 
of the Collecting Societies <&c. Companies 
Act, 1896.» 

(1) Section 1 of the Collecting Societies and 
Lidustrial AsAurance Companies Act, 1896: 
*' This Act shall apply to every such— (a) friendly 
society or branch, whether registered or un- 
registered (in this Act referred to as a collecting 
society) ; and (h) person or body of persons, 
whether corporate or unincorporate, granting 
aFsurances on any one life for a less sum than 
20^. (in this Act referred to as an industrial 
assurance company) ....*' 

Section 7 : *' In all disputes between a col- 
lecting society or industrial assurance company 
and any member or person insured, or any 
person claiming through a member or person 
insured, or under the rules, that member or 
person may, notwithstanding any provisions 
of the rules of the society or company to the 
contrary, apply to the county court, or to the 
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The Justices were of opinion that the 
words of section 1 (b), *' granting assur- 
ances on any one life for a less sum than 
20/./' had the effect of bringing the com- 
pany (a society which granted such 
assurances) within the term *' industrial 
assurance company," and so made the 
procedure in such disputes subject to 
section 7, and therefore that their juris- 
diction was not limited to amounts under 
20^. They accordingly entertained the 
complaint, and made an order in fis^vour 
of the respondent ; but they stated this 
Case for the opinion of the Court as to 
whether they were right in sd doing. 

S. T. Evana, K.C. {Frank Dodd with 
him), for the appellant. — The procedure 
before Justices in such cases is limited to 
disputes as to policies for sums of less 
than 20/. It cannot have been intended 
that where a society such as this granted 
policies for large amounts, in some cases 
for 1,000/., that the jurisdiction of the 
Justices is let in because the society also 
issues policies for sums of less than 20/. 
That, however, is involved in the deter - 
mioation of the Justices in this case, and 
it is contrary to the spirit of the whole of 
the legislation conferring special juris- 
diction on Justices. The view now con- 
tended for is that taken in Baden Fuller's 
Law of Friendly Societies, p. 148. It 
is true that in Stone's Justices Manual 
(37th ed.) the opinion is expressed, at 
page 361, note (c), that Justices have juris- 
diction, though the policy in dispute is for 
a greater sum than 20/. Whether that 
may possibly be accurate, if it is meant 
to refer to a policy originally granted 
for less than 20/. but which by bonuses 
has become of greater value than that 
amount, it is unnecessary to consider, for 
here the policy was granted for 22/. Ids, 

J» W. Ross Broum, for the respondent. — 
The contention of the appellants involves 
the reading into the Act of words which 
are not there. Section 7 is explicit in its 
terms, and contains nothing to limit the 
Justices' jurisdiction in the manner 

court of summary jorisdiction for the place 
where that member or other person resides, 
and the court may settle that dispute acoording 
to the proviflionB of the Friciidly SocietieB Act, 
1896." 



suggested. Whenever it is found that a 
society issues policies for sums under 20/. 
it comes within the Act, and the special 
procedure given by section 7 is applicable. 

Lord Alvebstonb, O.J. — I am clearly 
of opinion that thid objection to the 
jurisdiction must prevail. The Act with 
which we are dealing has conferred a 
special jurisdiction upon County Courts 
and Courts of summary jurisdiction, and I 
think it is plain from a long course of 
legislation of a similar kind that it was 
intended to confer jurisdiction on the 
Justices with regard to small policies only. 
It has been contended for the respondent 
that if a society chooses to grant insur- 
ances on lives for sums of less than 20/., 
the Justices have juri^ diction in respect of 
all policies, of whatever amount, granted 
by that society. It is posi^ible to read 
the language of the section in that way, 
but it is contrary to the spirit of such 
legislation. I think the natural con- 
struction of the Act is that it confers this 
special jurisdiction with respect to policies 
grante<i for a less sum than 20/. A ques- 
tion may possibly arise whether a society 
which grants policies of larger amounts 
may not be outside the Act altogether ; 
but, however that may be, I am of opinion 
that the disputes which can be made the 
subject of the special jurisdiction of 
section 7 are those arising out of policies 
for amounts not exceeding 20/. The 
Justices bad therefore no jurisdiction to 
entertain this case. 

EiDLEY, J. — I agree. 



Dabling, J. — I agree. 



Appeal allovoed. 



Solicitors — ^Wynne-Baxter & Keeble, for appel- 
lant ; H. V. Baines, agents for Swift k, 
Garner, 8t. Helens, for respondent. 

[Reported hy J, S. Henderson, Esq, 
Barristcr'at-Zaw. 
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Lord Alyebstone, O.J. 
Wills, J. 

Darling, J. VRexv. Daties. 

1905. 
Nov. 6, 28. 

[75 L. J. K.B. 104.] 

. Contempt of Court — Proceedings before 

Justices — Comments on Case before Com- 

mittal of Prisoner for Trial — Attachment 

— Jurisdiction of High Court to Grant, 

The High Court of Justice has jurisdic- 
tion to grant a ujrit of attachm>ent against a 
person who publishes improper comments 
with reference to the defendant in a case 
pending before Justices which may possibly^ 
tlwugh not necessarily, corns before the 
High Court 

Rale nisi for a writ of attachment. 
The rule was obtained against David 
Davies, the editor, printer, and publisher 
of the South Wales Daily Post, a Swansea 
paper, in respect of certain articles pub- 
lished in the paper commenting upon a 
case before the Sivansea Justices in which 
a woman was charged with abandoning 
her child. She was remanded from time 
to time, and the articles were published 
during that period. Shortly after the 
publication of the last article the Treasury 
intervened, and a fresh charge of murder 
was preferred. The original charge was 
triable at quarter sessions, and would in 
the ordinary course have been tried 
there. 

Eldon Bankes, K.C, (IT. EVis HUl with 
him), for the defendant, shewed cause. — 
In order to give this Court jurisdic- 
tion to punish a person for contempt, the 
case commented on must be one which 
must necessarily come before this Court. 
This point was left open in Rex v. 
Parke; Dougal, Ex parte [l903]. ^ It would 
be an extension of the jurisdiction, as 
hitherto exercised, to hold that this 
Court has the power to attach a person 
in respect of comments upon a case which 
may very likely not come before it. 
Before the Court assumes the jurisdiction 
to attach for contempt they must be 
satisfied that the case ia one of which 
they must at some stage have a hold. 

(1) [1903] M.C. 218 J 72 L. J. K.B. 839; 
[1903] 2 K.B. 432. 



[He also cited Clemsnts^ In re ; Costa 
Bica RepuUio v. Erlanger [1877].^] 

R, E, Vcmghan Williams^ for the appli* 
cant, in support of the rule. — It is not 
necessary, in order to give this Court 
jurisdiction to attach a person for con- 
tempt, that the comments should have 
been made upon a case which must come 
before them. It is sufficient if it may 
come before them. The Court will see 
that no person takes any steps which may 
interfere with the due course of justice 
in a case which may possibly come before 
them. 

Cur, ad/v, vuU, 

Nov. 28, 1905.— Wills, J., read the 
following judgment of the Court : 

This is an application to commit the 
defendant for contempt of Court. The 
circumstances which have given rise to it 
are as follows : A woman was arrested on 
September 2, 1905, on a charge of aban- 
doning a child at Morriston, in the 
county of Glamorgan. She was brought 
before the magistrates at Swansea on 
September 5. The defendant is the 
editor, printer, and publisher of the South 
Wales Daily Post^ a newspaper published 
at Swansea. In the issue of his paper 
published on the evening of September 5 
there appeared a report of the proceed- 
ings before the Justices, followed by a 
statement headed ** Antecedents of the 
Accused," and in the issue of September 8 
another article entitled *' Traffic in 
Babies," and in the issues of September 9 
and 12 further articles relating to the 
accused person. They contained a great 
number of statements calculated to give 
an exceedingly unfavourable impression 
of the prisoner, and notably the article of 
September 8 stated that she had been 
guilty of wholesale child-farming and 
alleged her identity with one Dora John- 
son, who, it was alleged, had more than 
once been convicted of fraud ; but it is 
not necessary to give any more specific 
account of their contents, inasmuch as 
counsel who appeared for the defendant 
admitted that nothing could be said 
in defence or even in palliation of the act 
of publishing such articles concerning a 

(2) 46 L. J. Ch. .S76. 
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person under remand upon a charge 
which might lead to her committal. He 
confined his argument to denying the 
jurisdiction of this Court to deal with 
the present application, on the ground 
thaty as the offence charged could he tried 
at quarter sessions, the offence was one 
against the quarter sessions and could 
not be dealt with summarily by this 
Court. It would perhaps be enough to 
say that, inasmuch as the question 
whether the committal should take place 
to the assizes or quarter sessions depended 
in all probability upon the mere accident 
of which tribunal might hold its sittings 
before the other, it was just as much a 
contempt of the assize Court as of quarter 
sessions, and, if so, our judgment in 
Eix V. Farke; Dougal, Ex parte,^ applies. 
We adhere to the view we expressed 
in that case, that the publication 
of such articles is a contempt of the 
Court which ultimately tries the case 
after committal, though at the time 
when they are published it cannot be 
known whether there will be a committal 
or not. Their tendency is to poison the 
stream of justice in that Court, although 
at the time of their publication the stream 
had not reached it, and as such articles 
are calculated to interfere with the power 
of the Court (whatever it be) that tries 
the case to do effective justice, it is a con- 
tempt of any Court which very well may 
try tho case, but in fact does not do so, as 
well as of the Court which actually tries 
it. What actually happened was that 
nltimately, Isome time after the publica- 
tion of the articles now complained of, 
the prisoner was committed on a charge 
of attempting to murder the child who 
was the subject of the original charge, 
and, of course, upon such a charge she 
was committed to the assizes. We think 
that, although the original charge has 
been altered, it is still intimately con- 
nected with the original charge and 
relates to the same subject-matter ; that 
the articles in question are equally 
calculated to prejudice the fair trial 
of the accused, whatever form the 
charge might ultimately take ; and that 
their publication does constitute a con- 
tempt of the assize Court to which 
the woman has been committed. It 



matters not whether the uncertainty at 
the time the articles were published ex- 
tended only to the forum to which the 
case should be sent or to the question 
whether a committal would take place at 
all or to both. In each of such cases the 
mischief is the same, and the Court which 
might have to try the case would find 
its authority equally undermined before- 
hand. We think it right to repeat in 
this connection a passage in the judg- 
ment in Rex v. Farke; Dougal, Ex 
parte,^ which expresses the deliberate 
opinion of the Court as constituted when 
this case was argued, as well as of the 
Court as constituted when Rex v. Farke ; 
Dougal, Exparte,^ was decided : *' It has 
been argued, however, that publication of 
articles of the kind in question cannot be 
treated as a contempt of the assize Court 
unless the committal has actually taken 
place and a bill been found, when only, it 
is urged, is there a case pending in the 
assize Court, and when it is also urged 
the jurisdiction ought to be exercised by 
that Court itself. A moment's considera- 
tion, it seems to us, is sufficient to dispose 
of such a proposition. Tlie reason why 
the publication of articles like those with 
which we have to deal is treated as a con- 
tempt of Court is because their tendency 
and sometimes their object is to deprive 
the Court of the power of doing that 
which is the end for which it .exists — 
namely, to administer justice duly, impar- 
tially, and with reference solely to the 
fects judicially brought before it. Their 
tendency is to reduce the Court which 
has to try the case to impotence, so far as 
the effectual elimination of prejudice and 
prepossession is concerned. It is difficult 
to conceive an apter description of such 
conduct than is conveyed by the expres- 
sion * contempt of court.' If it be once 
grasped that such is the nature of the 
offence, what possible difference can it 
make whether the particular Court which 
is thus sought to be deprived of its inde- 
pendence, and its power of effecting the 
great end for which it is created, bo at 
that moment in session or even actually 
constituted or not t It is perfectly certain 
that by law it will and must be con- 
stituted, and that when constituted it 
and it alone can take cognisance of the 
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particular offence which is the subject of 
the preliminary enquiry. The wrong can 
hardly be the less because the purpose or 
the tendency of the act complained of is 
that the assize Court never shall have 
undisturbed power to fulfil its functions 
satisfactorily. The High Court exists 
always. To provide beforehand that one 
of its branches which, although it does 
not at the moment exist, yet must, both 
according to immemorial custom, and now 
also by statutes and rules having the 
same effect, come into existence, shall be 
hampei^d and hindered in the effectual 
discharge of its duties as soon as it is 
constituted, if called upon to try a par- 
ticular case which it is at all events pro- 
posed to bring into that Court, is surely 
an offence against the High Courb itself." 
It is true that, in the case of Bex 
V. Parke; Dougal, Ex parley^ the only 
uncertainty was whether the accused 
person would be committed to any Court, 
the offence charged being one which in 
case of committal must go to the assizes. 
We cannot see that the additional ele- 
ment of uncertainty, in that the case 
could be tried at quarter sessions, makes 
any difference in principle, or prevents 
the interference with the due course of 
justice, in a case which may come to 
the assizes, from being a contempt of that 
Court, and we are of opinion that upon 
these grounds alone the present applica- 
tion ought to be granted. But inasmuch 
as a further question of great and grow- 
ing importance — namely, the jurisdiction 
of this Court to treat attacks of this kind 
upon the independence and usefulness of 
inferior tribunals as offences to be dealt 
with by this Court in its summary juris- 
diction — has been raised and argued, we 
think it desirable to deliver our judgment 
upon this point also, and to treat the case 
as if a committal had actually taken place 
to quarter sessions. The present King's 
Bench Division of the High Court stands 
in the place of the three ancient superior 
Courts of common law, and, besides 
representing the powers and exercising 
the authority of the Courts of Common 
Pleas and Exchequer, inherits all the 
jurisdiction and powers of the Court of 
King's Bench. I^rom the most ancient 
timesi that Court exercised fonctiofis 



which belonged to no other Court in the 
kingdom. The high nature of those 
functions is described in emphatic lan- 
guage by Lord Coke in 4ith Inat, c. 7, 
on " The Court of King's Bench," and in 
I£atDkin8*8 Pleas of the Crown under the 
same title, book 2, c. 3, to which we refer 
only to shew the supreme place in the 
judicature assigned to that Court. There 
is no doubt that the great functions of 
this Court, as of all others, must be exer- 
cised, as pointed out by Lord Coke, 
** according to due course of law." His 
general attribution to it of the power to 
*' correct errors and misdemeanours extra- 
judicial tending to the breach of the peace 
or oppression of the subjects or any other 
manner of misgovernment," as well as 
Hawkins's wider and more elaborate 
description of the like powers, refers to 
every kind of misdemeanour, including 
those which are properly the subject of 
indictment or criminal information, as 
well as those which are punishable sum- 
marily by attachment, and therefore 
throws no light upon the question whether 
a particular offence falls under the one 
head or the other or both. They do 
serve to shew the very great trust reposed 
in the Court of King's Bench in respect 
of its control and superintendence of all 
inferior Courts, and that it is in a special 
manner the guardian and protector of 
public justice throughout the kingdom. 
Offences of the exact kind in question in 
this case are necessarily of modem origin. 
They could not exist to any appreciable 
extent, if at all, before printing was freely 
resorted to, and, as long as it was unlawful 
even to publish reports of proceedings 
before magistrates on account of their 
supposed tendency to interfere with a ^r 
trial, persons who knew that this was 
unlawful were not very likely to go to the 
further length of announcing and com- 
menting upon supposed facts to the preju- 
dice of a prisoner which had not even come 
before the magistrates. Down to 1792 
the Judge at the trial determined as a 
matter of law whether a particular writing 
was a libel or not, and, looking to the 
legal definition of a libel, it is obvious that 
writers of all kinds stood in far greater 
danger than they have done since me Act 
of 32 Qeo, 8. c. 60 1 and for a long time 
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after that there is no doabt that persons 
who published libels of any kind were in 
more peril than at present. We have 
pointed out in the judgment in E&x v. 
Farke ; Daugal, Ex parte ^ that from 1811 
to 1888 but one case has been recorded in 
which the publication of reports of proceed- 
ings before Justices tending to committal, 
or of extraneous matter connected with 
such reports, has come under judicial cog- 
nisance. That case occurred in 1886, and 
for reasons which we will give later on 
we are of opinion that little reliance can 
be placed upon it. We mention these 
fiicts to shew how impossible it is that 
precedents earlier than some twenty years 
ago for cases like the present can be found 
or expected, and, if there is no great 
amount of direct authority in favour of 
the view that such an offence is summarily 
punishable by this Court, it is, at all events, 
conceded by counsel for the defendant that 
he has been able to find none to the con- 
trary. We are therefore driven to consider 
the question in the first instance from the 
point of view of principle, and in the 
second in the light of the reported cases 
during the last twenty years, with such 
small help as can be gathered from older 
authorities. 

There is no doubt that almost all the 
cases ot contempt of Oourt to be found 
in the books are cases in which the act 
so called and so dealt with has been some 
act in defiance of one of the superior 
Courts, in which case, of course, no one 
of those Courts interfered with the other. 
Each of the three Courts of common law 
and also the Court of Chancery possessed 
ample powers to protect itself and to 
punish conduct which it deemed to be so 
derogatory of its own authority as to 
constitute contempt of Court. It is very 
natural, therefore, that the language gene- 
rally used in such cases should refer to the 
power of the Supreme Court to insure 
respect for itself or its orders, and should 
not go beyond that. The almost total 
absence of any recorded case in which a 
contempt of an inferior Court has come 
into question is an abundant proof that 
serious offences of this kind were very 
rare. They were also always punishable 
by indictment, and in old days, when 
means of communication were slow, un- 



oertain, and expensive, there was an 
inducement to refrain fh>m appealing to 
the Court of King's Bench which no 
longer exists. In these circumstances, 
the absence or scantiness of precedent is 
not to be wondered at, and in this connec- 
tion we may cite a passage from ffawkine's 
Pleas of the Crovmy bk. 2, c. 3, in which, 
speaking of the Court of King's Bench, 
after a general description of the juris- 
diction of the Court to prevent abuses 
and oppression, he says, '' Neither is it 
necessary in a prosecution of any such 
offence in this Court, to shew a precedent 
of the like crime formerly punished here, 
agreeing with the present in all its cir- 
cumstances; for this Court being the 
oustoa morum of all the subjects of the 
realm, wherever it meets with an offence 
contrary to the first principles of common 
justice, and of dangerous consequence to 
the public, if not restrained, will adapt 
such a punishment to it as suitable to 
the heinousness of it" — observations which 
are as applicable to the exercise of sum- 
mary jurisdiction as to the proceeding 
by indictment. What, then, is the prin- 
ciple which is the root of and underlies 
the cases in which penTons have been 
punished for attacks upon Courts and 
interference with due execution of their 
orders? It will be found to be, not the 
purpose of prot«ecting either the Court as 
a whole or the individual Judges of the 
Court from a repetition of the offence to 
them, but protecting the public, and 
especially those who either voluntarily or 
by compulsion are subject to its jurisdic- 
tion, from the mischief they will incur if 
the authority of the tribunal be under- 
mined or impaired. See the judgment 
prepared by Chief Justice Wilmot in 
Rex V. Almond in 1768, but not delivered 
because the case was allowed to drop — 
Wilmofs Opinions, p. 256. The word 
^'authority'' is used by him to express 
the deference and respect which is paid 
to the Judges of a Court and their acts, 
from an opinion of their justice and 
integrity. These words are apt with 
respect to the particular case with which 
he was dealing. But what possible dif- 
ference in principle can there be in 
respect of direct attacks upon Courts or 
Judges and of writings the tendency of 
F 
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which is to deprive the inferior Courts 
beforehand of the possibility of doing 
even-handed and impartial justice accord- 
ing to the due course of law? To 
hold that there was a distinction would 
give colour to the notion, which cannot 
be too strongly repudiated, that the 
offended dignity of a particular Court or 
of the persons who compose it is the 
subject of punishment in such a case. 
" The object of the discipline enforced 
by the Court in case of contempt of 
Court/' says Lord Justice Bowen, ''is 
not to vindicate the dignity of the Court 
or the person of the Judge, but to pre- 
vent undue interference with the adminis- 
tration of justice" — HelanoTB v. Smith 
[1886] ' ; and a considerable part of the 
undelivered judgment of Chief Justice 
Wilmoty to which we have referred, is 
devoted to shewing that the real offence 
is the wrong done to the public by 
weakening the authority and influence of 
a tribunal which exists for their good 
alone. He adds that such conduct is pre- 
eminently the proper subject of summary 
jurisdiction. '* Attacks upon the Judges," 
he says, "excite in the minds of the 
people a general dissatisfaction with all 
judidal determinations . . . and when- 
ever men's allegiance to the laws is so 
fundamentally shaken, it is the most fatal 
and most dangerous obstruction of jus- 
tice, and in my opinion calls out for a more 
rapid and immediate redress than any other 
obstruction whatsoever — not for the sake of 
Judges, as private individuals, but because 
they are the channels by which the 
King's justice is conveyed to the people. 
To be impartial, and to be universally 
thought so, are both absolutely neces- 
sary for the giving justice that free, open, 
and unimpaired current, which it has, for 
many ages, found all over this kingdom." 
With a few verbal alterations these 
eloquent words will apply with at least 
equal force to writings whose direct ten- 
dency is to prevent a fair and impartial 
trial, or at least one that can be so con- 
sidered, from being had in Courts of in- 
ferior jurisdiction which have not the 
power of protecting themselves from such 
encroachments upon their independence. 
The public mischief is identical, and in 
(3) 66 L. J. Ch. 146 j 36 Oh. D. 4 



each instance the undoubted possible 
recourse to indictment or criminal infor- 
mation is too dilatory and too inconvenient 
to afford any satisfeictory remedy. It is 
true that the summary remedy with its 
consequent withdrawal of the offence 
from the cognisance of a jury is not to be 
resort/cd to if the ordinaiy methods of 
prosecution can satisfactonly accomplish 
the desired result — namely, to put an 
efficient and timely check upon such mal- 
practices. But they do not. ''I am,'' 
said Chief Justice Wllmot, " as great a 
friend to trials of fects by a jury ... as 
any Judge who ever did, or now does, sit 
in Westminster Hall ; but if to deter men 
from offering any indignities to Courts of 
justice " — and we may well add from in- 
terfering with the due course of justice — 
"it is a part of the legal system of 
justice in this kingdom, that the Court 
should call upon the delinquents to answer 
for such indignities" — ^to which we add 
" misconduct" — "in a summary manner by 
attachment, we are as much bound to exe- 
cute this part of the system as any other." 
The several parts of the system, he added, 
act in combination "to attain the only 
end and object of all laws, the safety and 
security of the people " — words which it 
appears to us are as appropriate to the 
question we have in hand as they were, 
in the case with which he was dealing, to 
the application under different circum- 
stances of the same great principle that 
Courts for the administration of justice 
exist for the benefit of the people, that 
for the benefit of the people their inde- 
pendence must be protected from un- 
authorised interference, and that the law 
provides effective means by which this 
end can be secured. If it is to be secured 
at all in the case of the inferior Courts, 
it can only be secured by the action of 
this Court, for they have not the power 
to protect themselves ; and if it be true 
that the King's Bench is in any sense 
the euAtoB morum of the kingdom, it 
must be its function to apply, with the 
necessary adaptations to the altered cu*- 
cumstances of the present day, the same 
great principles which it has always 
upheld. 

" Iaw," to use the words of Lord Cole- 
rideje, C. J., " grows, and though principles 
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of law remain unchanged, jet (and it is 
one of the advantages of the common law) 
their application is to be changed with 
the changing circumstances of the time." ^ 
The truth is that the constant use of 
the term " contempt of Court "—owing to 
the &ct that in the vast majority of cases 
the particular offence in question was an 
actual and direct setting at defiance of the 
orders of the superior Court appealed to, 
in which the phrase " contempt of Court " 
has been strictly, and in the narrowest 
sense, its apt description — and its indis- 
criminate application to all of the superior 
Courts, has tended to obscure both the 
foundation and object of the jurisdiction, 
and to throw into the shade the essential 
difference between the jurisdiction exer- 
cised by the Court of King's Bench and 
that of the other Courts which possessed 
none of the relations with the inferior 
Courts which have always appertained to 
the King's Bench. The preservation of the 
purity of the stream of justice in the case 
of the other Courts could affect no other 
Court than that which was exercising 
the jurisdiction. They were not the 
eiAStodes morum (to use Hawkins's phrase) 
in any sense analogous to that which the 
phrase bears when applied to the King's 
Bench, whose particular function it was 
to exercise superintendence over the 
inferior Courts and confine them to their 
proper duties. This, however, as it seems 
to us, was only one exercise of the duty 
of seeing that they did impartial justice, 
and if and when the attainment of that 
end requires that the misdeeds of others 
should be corrected as well as the mis- 
feasances of the inferior Courts them- 
selves, it seems to us that it is no depar- 
ture from principle, but only its legitimate 
application to a new state of things if 
others whose conduct tends to prevent the 
due performance of their duties by those 
Court-s have to be corrected as well as the 
Courts themselves. Of old cases of this 
character we have found but two — Bwrgh 

(4) The above qaotation is from the samming- 
up in Reg, v. Foote for pablishing a blasphemoos 
libel. The case was tried at Nisi Prius on 
July 7, 1883, and the sommiDg-up was pablished 
by Lord Coleridge, as appears from the preface, 
in the form of a separate pamphlet. The 
passage cited is from pp. 11, 12. The samming- 
op is also reported in 48 L. T. 733. 



v. BUMrU{n\lY ejARexv.BwrcheUlim'l^ 
Burgh V. Blunt^ was heard in Hilary Termi 
3 George 1. It was a motion for *'an 
attachment against the Judge of the CouH 
of Holdemesse in Yorkshire for disobey- 
ing a toHy whereby the cause was to have 
been removed into the County Court, from 
whence," as Serjeant Chesshyre, who moved 
the rule, '* believed the parties," according 
to the report, *^ designed by a pane to re- 
move it into the Court of Common Fleas ; 
and though, by a recardare, it might have 
been removed at once into the Court of 
Common Pleas, yet the parties might 
take this way, if they pleased." He 
urged that " disobedience to the toU was 
a contempt to the law of the land, over 
which the Court of King's Bench were 
guardians ; that that Court was invested 
with a general jurisdiction over inferior 
Courts, and was to take care, not only 
that they did not transgress their juris- 
diction, but likewise that they proceeded 
regularly in matters confessedly within 
their jurisdiction." The Court evinced 
some reluctance to grant the rule, Mr. 
Justice Eyre observing that the proper 
course was to proceed in the first instance 
by mandamtu, and Chief Justice Parker 
pointing out that prohibition or a writ of 
&klse j udgment woidd be effective remedies, 
but upon a statement by Serjeant Page 
that a rule in the like case had been 
granted to him in Eex v. Langston, 
granted the rule. What became of it 
does not appear. It will be observed that 
no attempt was made to shew that the 
disobedience was contumelious. The 
Court was evidently disposed to treat it 
as an error of the inferior Court, which 
must have been the Court of a wapentake, 
hundred, or lordship. The nature of the 
writ of tolt appears from Fitzherbert'a 
NcUura Brevium, 3 F. It was a writ 
issued by the sheriff of the county to 
remove the plaint into the County Court. 
It was a writ which the plaintiff might 
have as a matter of course and the defen- 
dant only upon cause shewn. 

The pone was a writ, which is also 
described in Fitzherhert in a number of 
passages, to which reference will be found 
in the index. It and the recordare were 

(5) 10 Mod. 349. 

(6) 1 Str. 667. 
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both writs to remove a case from an 
inferior Oourt into the Coort of Oommon 
Pleas. Both were obtainable in many 
instances by the plaintiff without shewing 
cause, by the defendant upon cause shewn, 
and in some instances either plaintiff or 
defendant must shew cause. As both 
parties were stated to be willing to 
remove the case into the Oommon Fleas, 
and it is not stated that it was one 
of the exceptional cases in which the 
plaintiff must shew cause, it is not sur- 
prising that the Court should be inclined 
to treat it, as it certainly would be treated 
in the like circumstances by this Court, 
as an unnecessary application, and be dis- 
posed to refuse it. If it is to be taken as 
suggesting that the Court of King's Bench 
will never interfere in such a case, it is 
contrary to a great body of andent law. 
The Oourt of King's Bench *<may, in 
strictness, award an attachment against 
any such Court "-^that is. Judge—" usurp- 
ing a jurisdiction no way belonging to it, and 
putting thesubject to unnecessary vexation 
by colour of a judicial proceeding wholly 
unwarranted by law, and therefore pro- 
hibited by it"— HawkMs Fkas of the 
Oroum, bk. 2, c. 22, s. 25. He points 
out that it is more usual to award 
prohibition in the first instance, but 
mentions several analogous cases in which 
the attachment will go in the first in- 
stance. The case of Bt^gh v. Blunt ^ is 
so fiar removed from the case before us in 
its circumstances and in the prindples 
involved that it cannot be regarded as 
any authority against the proposition con- 
tended fot by the applicant in the present 
case. 

Rex V. Burcheit^ occurred in Trinity 
Term, 9 George 1. The very meagre 
report is as follows : " The Oourt ordered 
an attachment nisi against the town 
-clerk of Guilford, and a defendant con- 
victed on the Gktme Act, for granting 
and suing out a replevin of goods dis- 
trained for the penalty. But on shewing 
cause the next term, when Eyre, J., 
only was present, he discharged the rule, 
because it was only a contempt to the 
inferior jurisdiction of the Justices, and 
in that case the King's Bench never 
interposes." It cannot be considered a 
decision of any great weight. It is obvious 



that no question of general importsnee 
was involved in what had been done by 
the local Court, which was probably no- 
thing more than a mistaken exennse of 
jurisdiction, more properly to be reme- 
died by a prohibition than by attachment. 
But, for what it is worth, it is the judg- 
ment of a single Judge, not necessarily 
that the jurisdiction did not exist, but 
that in the case of acts which oould be 
treated only as contempts of magistrates 
it was not the practice of the Court of 
King's Bench to interfere. The wider 
question whether, when, beyond the 
mere interference with the process of the 
magistrates' Court, there was involved 
the grave danger to the public of pre- 
judicing the &ir trial of a case to be 
heard in an inferior Court, the juris- 
diction existed, cannot have been raised, 
or the report could hardly have been so 
perfunctory nor would the case have been 
decided by a single Judge. The circum- 
stances of that case cannot be compared 
with those with which we have to deal, 
nor was there then any appreciable risk 
of the class of inroads upon the inde- 
pendence of the inferior tribunals which 
the altered conditions of to-day have 
brought into prominence and which have 
made it necessary for us to consider very 
seriously and anxiously the nature of the 
jurisdiction we are asked to exercise and 
the principles upon which it is based. 

The modem cases which throw any sort 
of light upon the question are three, 
and three only, of those enumerated 
and from a somewhat different point of 
view discutised in Bex v. Parked We 
have been unable to make any addition 
to the list. There are a certain number 
of cases of this kind in respect of publi- 
cations during the pendency of an election 
petition. They are for the most part 
reported as cases in the " King's Bench 
Division," but it must be remembered 
that since 1880 that Division represents 
the old Court of Common Pleas, in which 
all election petitions, since they were 
transferred to the Judges, had to be 
brought, and whilst the three superior 
Courts of common law existed as separate 
entities, they were always brought in the 
Common Pleas, and in dealing with them 
the King's Bench Division was only 
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exercising the functions of the old Com- 
mon Pleas and of the old King's Bench. 
We propose to state very shortly what 
these cases come to. They rang6 from 
1886 to 1895 ; and it is necessary to pre- 
mise that until the argument in JRea v. 
Parke ^ took place, and attention was 
called to the £act that the Central 
Criminal Court, under 4 & 5 Will. 4. 
c. 36, s. 1, sits by virtue of a general 
commission, and that by sections 16 
and 29 of the Judicature Act, 1873, it 
became a branch of the High Court, 
there had been a very general misappre- 
hension, which was undoubtedly shared 
by the Court in several of the cases 
referred to, as to the position and rank 
of the Central Criminal Court, which 
had been looked upon as a Court of 
separate, if not also of inferior, juris- 
diction. It is necessary to bear this in 
mind, because in that light alone can the 
decisions be duly estimated as bearing 
upon the present question. 

In two of the cases (in one of which 
proceedings were pending before the 
magistrates with a view to a committal 
to the Central Criminal Court, and in the 
other the prisoner had been committed to 
that Court) a rule against persons who 
had published articles calculated to pre- 
judice the &ir trial of the accused was 
refus^. In the first case, before Lord 
Coleridge, C. J., and Mr. Justice Hawkins, 
the Court treated it as clear that they 
had no jurisdiction — see 2 Times L, R, 
351, and Rex v. Parke} The case was 
heard in 1886. There is no report of 
the second case — Gordon v« Jones [i895l 
— save a short notice in the Lcwo JowrruU 
newspaper of January 4, 1896, at p. 8. 
In neitner was there any serious argu- 
ment, and none of the important con- 
siderations upon which our judgment is 
ba*>ed were advanced. It is said in the 
few lines in which the case is reported 
that the rule was refused on the ground 
of want of jurisdiction. It seems difficult 
to reconcile this statement with the flEict 
that in the third of the three cases we 
have referred to — Reg, v. Armstrong^ re- 
ported in the TitMs of May 9, 1894— 
Mr. Justice Wright, one of the Judges 
who refused the rule in the case men- 
tioned in the. Law Journal newap&per, 



had said that he should pause long before 
coming to the conclusion that the Court 
had no jurisdiction in such a case, or 
with the fact that the Court allowed the 
rule to drop on an undertaking by the 
defendant to pay the costs — a term which 
they could hardly have imposed had they 
thought that there was no jurisdiction. 
The scanty reports of these cases — each 
of which relates to publications afiecting 
cases committed or likely to be committed 
to the Central Criminal Court — do not 
explicitly state that the Central Criminal 
Court was treated as a Court of inferior 
jurisdiction, but we think it must have 
been so. All the matters complained 
of were acts done not in the face of the 
Court, and the effect of the Judicature 
Act, 1875, was nowhere brought to the 
notice of the Court. 

It appears to us that the state of the 
authorities, such as they are, is such as 
to leave the question — as was pointed out 
in Rex v. Parke *— entirely open for our 
decision. Our attention has been called 
to the observations of Sir George Jessel, 
M.E., in Clemente, In re,' as to the 
necessity of caution in dealing with a 
matter where the liberty of the subject 
is concerned. Such considerations have 
been fully present to our minds, and 
certeinly needed no authority to enforce 
them. It is because we think that we 
are creating no new jurisdiction, but 
acting strictly in conformity with the 
cardinal principles upon which the juris- 
diction to commit for conduct tending 
improperly to interfero with the adminis- 
tration of justice rests, that we have come 
to the conclusion at which we have arrived. 
To confine the application of such prin- 
ciples to facts identical with or dosely 
reeembling those of preceding cases, and 
to hold that, because in times long gone 
by the chief, if not the only, danger to be 
guarded against was the illegal eicercise 
of arbitrary power by inferior Courte and 
their officers, therefore the power of this 
Court extends no further and that the 
King's Bench cannot afford them pro- 
tection as well as administer correction, 
would, we think, be to mistake the appli- 
cation of a principle for the principle 
itself. The mischief to be stopped is, in 
the case of the inferior Courts, identical 
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with that which ezistB when the dae ad- 
tninistration of justice in the superior 
Courts is improperly interfered with. 
The reason why the Court of King's 
Bench did not concern itself with con- 
tempts of the other superior Courts was 
that they possessed ample means and 
occasions for protecting themselves. In- 
ferior Courts have not such powers, 
although some of them — quarter sessions, 
for example — try many more cases than 
are tried at assizes, and have a very ex- 
tended and important jurisdiction. The 
danger is perhaps greater to them than 
it is to the superior Courts of having 
their efficiency impaired by publica- 
tions such as those which have given 
rise to the present proceedings. Think- 
ing as we do that the application 
now before us asks for nothing more than 
the legitimate application to new circum- 
stances of the old principles of the common 
law, we have come to the conclusion that 
we ought to grant the remedy invoked, 
and it remains only to consider the penalty 
that ought to be inflicted. We have 
again looked through the articles com- 
plained of. They contain a number of 
statements respecting the person charged 
of a character likely seriously to prejudice 
her case, to create a feeling against her, 
and to affect the minds of persons who 
might take part in her trial. In our 
opinion such a case demands a severe 
punishment. We order David Davies to 
pay a fine of 100/. and the costs of these 
proceedings. 

Judgment accordingly. 
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Local Oovemment — NuiBOfnoe — Cleans- 
ing of '* eaarth doeeU privies aahpiia and 
ceeapodU ** — Wheiher to be Read Conjunc- 
tively or DistrilnUively — Public Health 
Act, 1875 (38 ik 39 Viet. c. 55), $8. 42 
and 44. 

The foorde '* earih doeete priviee aehpits 
and cesspooU " in section 42 of the Public 
Health Act, 1875, are to be read diatrihu" 
tively. There/ore a local authority may^ 
under the aeetionf themeelvee undertake or 
contract for the deaneing of earth doaets, 
privies, and ashpits, wUhout also under- 
taking or contracting for the cleansing of 
cesspools. 

Case stated by Justices of the West 
Morley Division of the West Biding of 
Yorkshire. 

A complaint was preferred by the re- 
spondent council against the appellants 
for having on March 2, 1905, fidled to 
cleanse a cesspool on their premises at 
least once in every three months, contrary 
to a by-law of the respondent council 
made on June 23, 1890. 

The appellants were the owners and 
occupiers of certain premises erected prior 
to 1890, and consisting of a shop, and a 
slaughter-house and stables at the rear, 
on which there was a cesspool used in 
connection with the premises. The cess- 
pool received the drainage from the 
slaughter-house and stables and from the 
shop also, and at the date of the informa- 
tion it was so full and in such a state 
that it required emptying and cleansing. 
Notice was given by the respondents 
to the appellants requiring them to 
cleanse the cesspool, but the appellants 
neglected or refused to do so, alleging 
that it was the duty of the respondents 
themselves to empty and cleanse it. 
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On June 23, 1890, by-laws were made 
by the predecessors of the respondents 
under section 44 of the Public Health 
Act, 1875,^ with respect to the periodical 
cleansing of earth closets, privies, ashpits, 
and cesspols. The by-laws provided, inter 
alia^ that " the occupier of any premises 
shall, once at least in every three months, 
cleanse every cesspool belonging to such 
premises/' It was admitted that at the 
time these by-laws were made the local 
authority had not themselves undertaken 
or contracted for the cleansing of earth 
closets, privies, ashpits, and cesspools. 

On September 6, 1894, the respoDdents, 
pursuant to section 42 of the Public 
Health Act, 1875,^ passed a resolution 
'Hhat the scavenging of privies, closets 
and ashpits be undertaken by the Board 
at once,'' and another resolution ^^that 
tenders be obtained for emptying and 
cleansing privies, closets and ashpits for 
six months . . • and that dry earth 
closets be emptied and cleansed monthly 
and privies and ashpits every three 
months." These resolutions were duly 
confirmed, and it was admitted that 
thereafter the respondents carried out the 
work of scavenging privies, closets, and 
ashpits within their district, but that 
they had not at any time cleansed or 
emptied cesspools. 

It was admitted that the appellants 
had from time to time at their own ex- 
pense, both before and after the making 
of the by-laws, emptied and cleansed the 
cesspool down to the time when the 
question as to whose duty it was to carry 

(1) PabUc Health Act, 1875, s. 44: 
** Where the local authority do not themselves 
ondertake or contract for — . . . The cleansing 
of earth closets privies ashpits and cesspools 
belonging to any premises, they may make by- 
laws imposing the daty of sach cleansing or 
removal, at such intervals as they think fit, on 
the occnpler of any sach premises. An urban 
authority may also make by-laws for the pre- 
vention of nuisances arising from snow tilth 
dust ashes and rubbish ..." 

(2) Public Health Act, 1875. s. 42 : "Every 
local authority may, and when required by 
order of the Local Oovemment Board shall, 
themselves undertake or contract for — 

The removal of house refuse from premises ; 

The cleansing of eart^ closets privies ashpits 
and cesspools; either for the whole or any 
part of their district ..." 



oat such cleansing and emptying of cess- 
pools was raised by them. 

It was admitted that the respondents 
from the passing of the resolutions of 
September 6, 1894, provided in their 
estimates of expenditure for each year a 
sum for the scavenging of their district ; 
and it was admitted that the appellants 
as ratepayers had duly paid their quota 
towards the general district rate. 

For the appellants it was contended 
that the n^spondents, having undertaken 
to act under section 42, were bound to 
cleanse and empty cesspools in their dis- 
trict, and that the whole of the by-laws 
made in June, 1890, were abrogated or 
superseded by the resolution of Sep- 
tember 6, 1894. 

For the respondents it was contended 
that it was competent in their predecessors 
to resolve, as they had done, to undertake 
only part of the duty of scavenging and 
cleansing referred to in the second para- 
graph of section 42, and that the by-law 
as to the cleansing of cesspools remained 
in full force and effect. 

The Justices by a majority decided that 
the respondents' contention was correct 
in law, and that it was the duty of the 
appellants to cleanse and empty the cess- 
pool ; they therefore convicted the appel- 
knts, but stated this Case for the opinion 
of the Court as to whether they were 
right in so doing. 

R, Cunningham Olen, for the appel- 
lants. — The question turns on the con- 
struction of section 42 of the Public 
Health Act, 1876.« The word " and " in 
that section between the words ^'ash- 
pits" and ''cesspools" should be read 
conjunctively. If the respondents' con- 
tention were right, the word " or" would 
have been used, and not '' and." A local 
authority, if it undertakes the duties 
referred to in section 42, must undertake 
them all, and not exclude one, as the 
respondents have purported to do in ex- 
cluding cesspools. The respondents did 
not when they passed the resolution in 
1894 alter the by-laws, and they were 
therefore bound to cleanse not only earth 
closets, privies, and ashpits, but also cess- 
pools, aU of which had been dealt with in 
the by-laws. From the ratepayers' point 
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of view, it is unfair to differentiate 
between these various things; the ap- 
pellants, as ratepayers, were entitled to 
the benefit of scavenging, including the 
scavenging of their cesspool. 

Daldf/, for the respondents. — If the 
contention on the other side as to the 
true construction of section 42 is correct, 
the resolution of September 6, 1894, was 
invalid, and therefore the by-law re- 
mained in force. On this ground, there- 
fore, the conviction ought to stand. 

Section 42 is an enabling section, and 
the words ** earth closets privies ashpits 
and cesspools," are to be read distributively. 
It cannot be suggested that the powers of 
the Local Government Board under the 
section are to order a local authority to 
do all the things or none. Section 44 
must obviously be read distributively. 
It would, for example, be absurd to read 
the things described in the last branch 
of section 44 conjunctively. 

R. Cunningham Glen, in reply. — The 
point as to the invalidity of the resolution 
of September 6, 1894, was not raised before 
the Justices, and the Case was not stated 
on that point. The resolution should be 
construed as valid ; and the respondents 
cannot be heard to set up its invalidity. 
Upon the main point, section 42 does 
not merely confer a power — it imposes a 
duty on the local authority in respect of 
all the things named, in order to prevent 
any nuisance in the district. 

LoBD Alver8T0ne,C. J. — In thiscasethe 
substantial question is whether the words 
in question in sections 42 and 44 of the 
Public Health Act, 1875, are to be read 
distributively or not. The point as to 
the validity of the resolution, if it had 
been taken before the Justices, might 
have put a difficulty in the appellants' 
way ; but it is better to deal with the 
matter upon the merits. 

In 1890 by-laws were made dealing 
with the cleansing of earth closets, privies, 
ashpits, and cesspools, and it is not sug- 
gested that those by-laws were invalid. 
In 1894 the respondents themselves un- 
dertook the duty of scavenging earth 
closets, privies, and ashpits, and it is 
argued for the appellants that the legal 
consequence of that resolution was that 



the respondents were also obliged to 
undertake the duty of cleansing cesspools. 
I have come to the conclusion that we 
ought not to construe section 44 as 
making it imperative upon the local 
authority to make by-laws dealing with the 
whole group of things named therein . It is 
not disputed that if we take that view 
the same construction should be placed 
upon the words in section 42; and in 
my opinion it would be a strong 
thing to decide that the Local (Govern- 
ment Board must order the local au- 
thority to undertake the cleansing of all 
these things if they have undertaken the 
cleansing of any. It would be difficult to 
contend that the powers of the Local 
€k)vemment Board were to be limited in 
that way. Section 44 supports the view 
contended for on behalf of the local 
authority, particularly those words in it 
empowering authorities to make by-laws 
for the prevention of nuisances arising 
from snow, filth, dust, ashes, and rubbish. 
It is perfectly obvious that it may be 
necessary to have a by-law as to filth 
or rubbish, whereas in many places there 
may be no necessity for a by-law as to 
snow or dust. If we could see that the 
same burden would be imposed upon the 
local authority in respect of everything 
in the class named in section 42, it might 
be right that all these things should be 
grouped together, but I can conceive that 
there may be places where it is desirable 
to distinguish between them. This case 
affords an instance of that, for the ap- 
pellants' cesspool receives the drainage 
from a slaughter-house as well as from 
stables and a shop. On the whole, the 
balance of my opinion is in favour of 
the view that under section 42 the Local 
Government Board have an option as to 
ordering, and the local authority have 
an option as to undertaking, all or some 
only of the duties mentioned in the 
section, and that the local authority 
under section 44 can make by-laws as to 
some of these things, and are not bound 
to make them as regards all. 

Ridley, J. — I agree with the conclu- 
sion arrived at by the Lord Chief Justice, 
and with the reasons he has giveo^ 
although I have had some difficulty with 
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1^6 case and my mind has fluctuated 
during the argument. 

Dabling, J. — I also have felt consider- 
able doubt about this matter. It is pos- 
sible to read section 42 either conjunc- 
tively or distributively. That being so, 
and not being clear in which way it ought 
to be read, what influences me in coming 
to a condusion in fisivour of the local 
authority is this: I can quite imagine 
the Legislature limiting the discretion of 
a local authority, and saying to them, '' If 
you undertake these duties you must 
undertake them all"; but section 42 
applies equally to the Local Government 
Board, and I find a difficulty in thinking 
that the Legislature meant to limit the 
Board in that way — in supposing that 
the Board should not be able to interfere 
unless it ordered the local authority to 
undertake the cleansing of all the things 
mentioned in the section. There is a 
very wide distinction between this cesspool, 
which is apparently used for trade pur- 
poses, and the other things mentioned in 
the section. 

Appeal diamiaaed. 



Solicitors — Helliwell, Harby & Evershed, agents 
for Jnbb, Booth Sc Helliwell, Halifax, for 
appellants; Bobbins, Billing Sc Go., agents 
for Longbotham Sc Sons, Halifax, for respon- 
dents. 

[Beported hy J. 8. Henderton, JSsq., 
Barriiter-at'Law, 
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Lord Alyebstonb, C. J. 
Law&ancb, J. 

BiDLET, J. 

1905. 
Dec. 18, 19. 

[76 L. J. K.B. 193.] 

Medioine — PoUona — Vermin-kilkr — 
ReaohUion of PharmaoeiUical Society of 
Great Britain dated Deeember 1, 1869— 
Validity— Pharmacy Act, 1868 (31 d: 3^ 
Viet. c. 1 21), aa. 2 and 17, Sohed. (A), 
Porta /. and //. 

The Pharmaceutical Society of Oreat^ 
Britain haa power, by reaolution paaaed in 
purauance of aection 2 of the Phofrmwsy 
Act, 1868, to declare what arUeiea ahall be 
deemed to be poiaona under Pcurta I. and 
II. reapectivdy of Schedule {A) to the Act. 

Case stated by the Stipendiary Magis- 
trate for the City of Leeds. 

An information was preferred by 
one Clifford Dunn, solicitor, acting on 
behalf of the respondent Leggett, duly 
authorised in that behalf, alleging that 
the appellant Brown on July 27, 1904, 
did unlawfully sell a certain poisonous 
vegetable alkaloid, being a poison named 
in the first part of Schedule (A) to the 
Pharmacy Act, 1868, to wit veratrine^ 
to Margaret McCann, who was then a 
person unknown to him, contrary to the 
form of the statute in such case made 
and provided. 

Upon the hearing of the information 
the following facts were admitted or 
proved. 

The appellant is a registered chemist 
and druggist carrying on business at a 
shop situate in OtleyEoad, Headingley, in 
Leeds, and is duly qualified. 

On July 27, 1904, the appellant at his 
shop sold and supplied to Margaret 
McCann a packet containing 228 grains 
of a substance known as ''Rankin's 
Ointment," to which was affixed a label 
distinctly and legibly printed in the 
words following : 

" Bankings Ointment for destroying . 

vermin on the head. 

Trade 15658 Mark. 

Tins Qd. and la. 

Poison 

Not to be applied where the skin is broken. 

Price 6d/' 
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Rankin's Ointment is a compound pre- 
pared and sold for the destruction of 
vermin, liargaret McCann was a person 
then unknown to the appellant, and was 
not then introduced to him by any person 
known to him. 

The packet of Rankin's ointment con- 
tained two and two-fifths grains (equiva- 
lent to rather more than 1 per cent, of 
the whole contents of the packet) of 
certain poisonous vegetable alkaloids. 
There was no evidence as to the ingre- 
dients used in the actual preparation of 
the ointment, but, on analysis, these 
poisonous vegetable alkaloids were found 
to consist to a very large extent (approxi- 
mately 90 per cent.) of pure alkaloid 
veratrine, which is a poisonous vegetable 
alkaloid. The quantity of pure alkaloid 
veratriue present would (if the ointment 
in the packet were taken internally by an 
adult human being) cause purging and 
vomiting, and possibly a fatal result. 

Section 17 of the Pharmacy Act, 1868, 
provides as follows : 

'^ It shall be unlawful to sell any 
poison, either by wholesale or by retail, 
unless the box, bottle, vessel, wrapper, or 
cover in which such poison is contained 
be distinctly labelled with the name of 
the article and the word Poison, and 
with the name and address of the seller 
of the poison ; and it shall be unlawful to 
sell any poison of those which are in the 
first part of Schedule ^A.) to this Act, or 
may hereafter be added thereto under 
Section 2 of this Act, to any person un- 
known to the seller, unless introduced by 
some person known to the seller ; and on 
every eale of any such article the seller 
shall, before delivery, make or cause to 
be made an entry in a book to be kept for 
that purpose stating in the form set forth 
in Schedule (F.) to this Act, the date of 
the sale, the name and address of the 
purchaser, the name and quantity of the 
article sold, and the purpose for which 
it is stated by the purchetser to be re- 
quired, to which entry the signature of 
the purchaser and of tiie person, if any, 
who introduced him shall be affixed ; and 
any person selling poison otherwise than 
is herein provided shall, upon a summary 
conviction before two Justices of the 
Peace in England or the Sheriff in Scot- 



land, be liable to a penalty not exceeding 
Five pounds for the first offence, and to a 
penalty not exceeding Ten pounds for 
the second or any subsequent offence. . . ." 
&c. &c. 

Part I. of Schedule (A) comprises 
(inter alia) "all poisonous vegetable 
alkaloids and their salts." 

Section 2 of the Pharmacy Act, 1868, 
provides as follows : 

"The several articles named or de- 
scribed in the Schedule (A.) shall be 
deemed to be poisons within the meaning 
of this Act, and the Council of the Phar- 
maceutical Society of Great Britain 
(hereinafter referred to as the Pharma- 
ceutical Society) may from time to time, 
by Resolution, declare that any article 
in such Resolution named ought to be 
deemed a poison within the meaning of 
this Act : and thereupon the said Society 
shall submit the same for the approval of 
the Privy Council, and if such approval 
shall be given, then such Resolution and 
approval shall be advertised in the London 
Gazette, and on the expiration of one 
month from such advertisement the 
article named in such Resolution shall be 
deemed to be a poison within the mean- 
ing of this Act." 

In pursuance of section 2 of the 
Pharmacy Act, 1868, the Council of the 
Pharmaceutical Society on December 1, 
1869, declared by resolution that certain 
articles named in the resolution ought to 
be deemed poisons within the meaning of 
the Pharmacy Act. 

The resolution received the approval 
of the Privy Council, and the said reso- 
lution and approval were advertised in 
the London OazeUe of December 21, 
1869. 

The following is a copy of the resolu- 
tion : 

"By virtue and in exercise of the 
powers vested in the Council of the 
Pharmaceutical Society of Great Britain, 
the said Council do hereby resolve and 
declare that each of the following articles ; 
viz. : — 

" Preparations of Prussic Acid, 

" Preparations of Cyanide of Potassium 
and of all Metallic Cyanides, 

" Prepai*ations of Strychnine, 

" Preparations of Atropine, 
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^ Preparations of Corrosive Sublimate, 

*' Plreparations of Morphine, 

" Red Oxide of Mercury (commonly 
known as Red Precipitate of Mercury), 

«< Ammoniated Mercury (commonly 
known as White Precipitate of Mercury), 

'* Every compound containing any 
poison within the meaning of the Phar- 
macy Act, 1868 ; when prepared or sold 
for the destruction of vermin, 

^' The tincture and all vesicating liquid 
preparations of cantharides, ought to be 
deemed a poison within the meaning of 
'The Pharmacy Act, 1868,' and also 
that of the same, each of the following 
articles, viz, : — 

" Preparations of Prussic Acid, 

''Preparations of Cyanide of Potas- 
sium, and of all Metallic Cyanides, 

'* Preparations of Strychnine, 

'' Preparations of Atropine ought to be 
deemed a poison in the first part of the 
Schedule A to the said Pharmacy Act, 
1868." 

It was contended on behalf of the 
respondent that, as the ointment con- 
tained a dangerous quantity of " Poison- 
ous vegetable alkaloids" which are ex- 
pressly included in Part I. of the Schedule, 
and as the penal sections of the Pharmacy 
Act, 1868, are not confined to the sale of the 
scheduled poisons in their simple state or 
of the preparations of such poisons, but 
extend to the sale of a mixture or com- 
pound containing a scheduled poison, the 
defendant had been proved to be guilty of 
the offence charged in the information. 

It was contended on behalf of the 
appellant that compounds containing 
poisonous vegetable alkaloids are not 
within Part I. of the Schedule (A) to the 
Pharmacy Act, 1868 ; and that the words 
" poisonous vegetable alkaloids and their 
salts " in Part I. of the Schedule do not 
include compounds containing a poisonous 
vegetable alkaloid. 

It was further contended on behalf 
of the appellant that, inasmuch aa the 
resolution of 1869 did not place vermin- 
killers within Part I. of the Schedule, it 
must be tiJsen that "every compound 
containing any poison within the meaning 
of the Pharmacy Act 1868, when prepared 
or sold for the destruction of vermin," is 



comprised within Part II. of the Schedule, 
and that all the requirements of the 
Pharmacy Act had been duly complied 
with. It was pointed out that certain sub- 
stances containing poisons within Part I. 
had been placed by the Legislature in 
Part II. of the original Schedule. 

It was contended for the respondent, in 
reply, that, if a mixture be sold containing 
poison in such a form that it retains its 
dangerous qualities, there is none the less 
the sale of a poison because it has been 
mixed with other articles so as to con- 
stitute a compound; and further, that 
vermin-killers containing poison within 
Part I. of the Schedule were not intended 
to be withdrawn by the resolution from 
Part I., even if the Act conferred power 
on the Council of the Pharmaceutical 
Society so to withdraw them. That it is 
quite consistent with the terms of the 
resolution to hold that vermin-killers 
containing poisons in Part I. Mi within 
Part I., while vermin-killers containing 
poisons in Part II. fisdl within Part II. 

The magistrate was of opinion that 
vermin-killers containing, in dangerous 
quantities, poisons within Part I. of the 
Schedule fidl within that part of the 
Schedule. He accordingly convicted the 
appellant. 

The question for the opinion of the 
Court was whether the magistrate came 
to a correct decision in point of law. 

Sir E. Clarke, K.C. {H. D. Boneey and 
Olyn-Jonea with him), for the appellant. — 
The appellant ought not to have been 
convicted, for the vermin-killer which he 
sold is placed in Part II. of Schedule (A) 
to the Act of 1868, and not in Part I., 
and it was therefore not necessary that 
the purchaser should be known to him, 
or introduced to him by some person 
known to him, under section 17 of the 
Act of 1868. The vermin-killer is a com- 
pound specifically excluded from Part I. 
of the Schedule, and specifically included 
in Part II. Vermin-killer is a poison, but 
not one with regard to which the special 
restrictions as to the conditions under 
which it is sold provided by the latter part 
of section 17 of the Act of 1868 are 
necessary. 
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Ktrly^ for the respoudent. — Pka/rmaeeiur' 
Ucal Society v. Piper <k Co, [l89d] ^ and 
PharmacetUioal Society v. Armmm [1894] ^ 
both shew that a poison is none the less a 
poison because it is mixed with something 
else. In the present case the appellant is 
charged with not having taken proper 
precautions on the sale of the poison. The 
only excuse he has is that it ynm mixed 
with something else. Section 17 of the 
Act of 1868 shews that it was the sale of 
a poison either by itself or as a compound 
that was aimed at. The resolution of the 
society of 1869 cannot alter the Act of 
1868. The appellant sold a vegetable 
alkaloid, which is a poison within the first 
part of the Schedule. There is nothing in 
section 2 of the Act of 1868 which em- 
powers the Pharmaceutical Society to 
transfer a compound from Part I. of 
Schedule (A) of the Act of 1868 to 
Part II. of the Schedule. The only power 
given to this society is one of addition. 

Sir E. Clarke, K.C., in reply.— This 
compound is a vermin-killer, and as com- 
pounds for the destruction of vermin were 
placed in Part II. of Schedule (A) of the 
Act of 1868 by the resolution of the 
society passed in 1869, the respondent 
cannot succeed unless tiiat resolution is 
held to have been vUra vires. Yeratrine 
is a poisonous vegetable alkaloid, and is 
placed in Part I. of Schedule (A) to the 
Act of 1868. Some distinction must be 
drawn between this and vermin-killers. 

[The Sale of Poisons (Ireland) Act, 
1870 (33 & 34 Vict. c. 26), was also 
referred to.] 

LoBP Alvebstonb, O.J. — This is an 
interesting case, but the arguments have 
involved wider considerations than we 
think are necessary for the purpose of 
our decision. If the argument upon 
behalf of the respondent, that we must 
regard this preparation as containing an 
ingredient or poison named in the firet 
part of Schedule (A) of the Act of 
1868, is sound, it would be an offence 
under section 17 to sell that preparation 
without either knowing the vendee, or 
the vendee being introduced by some 
person known to the seller. In my judg- 

(1) 62 L. J. Q.B. 306 [1893] 1 Q.B. 686. 

(2) 64 L. J. Q.B. 82 ; [1894] 2 Q.B. 720. 



ment, the &ot that the poison named in 
the first part of the Schedule is mixed 
with another ingredient does not make it 
the less the sale of a poison. It could 
not be successfully contended, for instance, 
that if a seller mixed prussio acid and 
flour together and sold it as a vermin- 
killer he could have sold it without in- 
fringing the Act if he did not know the 
person to whom it was sold, or the vendee 
was some person not introduced by some 
person known to the seller. But, in my 
opinion, this case depends on whether the 
resolution of the Pharmaceutical Society 
passed in 1869 was ultra vires. I should 
hesitate to declare an order to be uUravires 
unless it appeared to me, notwithstanding 
it is upwards of thirty-five years old, to 
contravene the clear language of the 
statute. In my opinion it does not. The 
Schedule does not name veratrine; 
but it is said to come under the 
words ''Strychnine and all poisonous 
vegetable alkaloids and their salts" in 
Part I. of Schedule (A). In my opinion 
the general idea of this Act was that the 
Pharmaceutical Society should have power 
to say which things ought to be deemed 
to he poisons within one part of the 
Schedule or the other. 

I had some doubt whether the Phar- 
maceutical Society had power to do 
more than say what substances were 
poisons under the Act, but I think that 
as the Act contains the two parts of the 
Schedule (A), and says that the several 
articles named or described shall be 
deemed to be poisons, .and that the 
council may from time to time by resolu- 
tion declare that any article in such 
resolution ought to be deemed a poison 
within the meaning of the Act, the 
power to put the article which they deem 
to be a poison in the one part of the 
Schedule or the other is involved, 
otherwise effect could not be given to 
the provisions of the Act. By neces- 
sary implication power is given to the 
Pharmaceutical Society to say into which 
part of the Schedule the particular thing 
which is deemed to be a poison is to be 
placed. 

That being so, it is properly conceded 
by counsel upon behalf of the respon- 
dent, that unless he can make out that 
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this vermin-killer iB named in the first 
part of the Schedule, the resolution of the 
Pharmaceutical Society is not invalid. 
But he contends that, in so fiir as it must 
be read as including the compound of an 
article specially named in the first part of 
Schedule (A), it would be uUra vires. 
In my opinion, quite apart from the 
statute, the society had the power to pass 
the resolution of 1869. It follows the 
actual language of section 2 of the Act of 
1 868, and therefore it cannot be suggested 
that it does not purport to be made under 
it. The resolution declares that certain 
things ought to be deemed in the first 
part and others in the second part of 
the Schedule, and two classes of articles 
are included upon which the question 
arises — namely, " Every compound con- 
taining any poison within the mean- 
ing of the Pharmacy Act, 1868, when 
prepared or sold for the destruction 
of vermin," and preparations of prussic 
acid, preparations of strychnine, kc. As 
to the last two, they are put into Part I. 
of Schedule (A), and the vermin-killer is 
put into Part II. In my judgment it was 
not ultra vires to declare that an article 
or preparation which contained some of 
the poisonous matter, but was not, if I 
may use the expression, a mere mixture 
of poisonous matter with something else, 
was to go into the second part of 
Schedule (A). The legislation for Ireland 
of 1870 should not be overlooked. There 
is no reason why in such a matter as the 
sale of poisons there should be different 
restrictions or powers with regard to 
different parts of the United Kingdom ; 
and when it is remembered that in 
1869 the Pharmaceutical Society had 
passed this resolution by which they 
purported to put into the second part of 
Schedule (A) of the Act of 1868 every 
compound when containing any poison, 
when prepared or sold for the destruction 
of vermin, and that Schedule II. of the 
Act of 1870 puts into the Second Schedule 
of that Act in terms those words, I think 
it must be considered as tantamount to a 
legislative recognition of the power of the 
Pharmaceutical Society to pass the reso- 
lution of 1869. In England the Pharmacy 
Act, 1868, was supplemented by the 
Pharmaceutical Society's resolution of 



1869, and the law in Ireland in 1870 
was the statute of that year, which em- 
bodied, so &r as had then gone, the 
wisdom of the Pharmaceutical ^iety. 

I only desire to add that it is said that 
veratrine is a poisonous vegetable alkaloid, 
and there is some portion of this poisonous 
vegetable alkaloid in this vermin- killer. 
The Pharmaceutical Society knew the 
poisonous nature of veratrine at the time 
they passed the resolution of 1 869, and that 
fact shews that it was good sense and 
wise legislation to empower an authority 
of that kind to declare for the benefit of 
the public what ought to be deemed 
to be poisonous within one part of 
Schedule (A) or the other.. It must not 
be supposed that I am suggesting that a 
sale of a mixture of a named poison 
and something else would not be a 
sale under section 17 of the Act of 
1868. I come to the conclusion that the 
resolution of 1869 was perfectly valid, 
and that therefore the sale of this article 
was justified by the Act of 1868 and the 
resolution, and was not a sale of a poison 
named in Part I, of Schedule (A) to the 
Act of 1868. It was a poison, and there- 
fore required to be labelled <' Poison," and 
to have the name of the seller upon the 
box ; but it was not a poison in the first ' 
part of Schedule (A) to the Act of 1868 
which must be sold only to a person 
known, or introduced by some person 
known to the vendor. The appeal must 
be allowed. 

Law&ancb, J. — I agree. 

RiBLBT, J. — I agree, and have very little 
to add. I think the two cases cited in 
argument shew that an unqualified person 
may be convicted of selling poison con- 
trary to the Act of 1868 although the 
poison be mixed with other substances, 
and whether that poison be within the 
first or the second part of Schedule (A) to 
the Act. But clearly the question within 
which part of the Schedule each par- 
ticular poison or preparation of poison 
may fall is quite independent of the 
decisions in those two cases. If the 
Pharmaceutical Society had power to 
pass the resolution of 1869, I think that 
this ointment &lls properly within the 
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words '^ CompouDd containing any poison 
within the meaning of the Pharmacy Act, 
1868, when prepared or sold for the de- 
struction of vermin/' and is not within 
the first part of Schedule (A) to that 
Act. I agree with my Lord that we must 
hold that the Pharmaceutical Society had 
power to pass the resolution of 1869. 

Appeai allowed. 

Solicitors— Neve, Beck & Kirby, for appellant ; 
Markby, Stewart k Co., for respondent. 

[ReporUd dy J. E. Aldout, Etq,, 
Barrigter-at'Law, 



Lord Alvbbstonb, C.J. 

RiDIJBY.J U j^ 

Darling. J. v ***a v. .ua«va 

1906 (SHIRR Justices. 

Jan. 12. 

[75 L. J. K.B. 198.] 

Justice of the Peace — Diaqualifioatum 
— Appeal to Quarter Sessiont — Presence 
on the Bench of Justices whose Deeiswi^ is 
Appealed ogainH. 

On the hearing of a licensing appeal at 
quarter eeeeions two of the Justices whose 
order was appealed against were present 
on the bench during the argument, accom- 
panied the other Justices on their adjourn- 
ing to consider their decision, amd had 
resumed their places on the hew^ when the 
decision was pronounced. The chairman 
and several of the other Justices^ including 
the two Justices in question^ stated on 
affidamt that the latter had taken no part 
in the hearing of the appeal or in in- 
fluencing or arriving at the decision: — 
Held, that the mere presence on the bench 
of the two disqualified Justices rendered 
the constitution of the Court of quarter 
sessions irregular, and thai its order must 
be set aside. 

An order nisi had been granted for 
a certiorari to the Justices of the county 
of Lancaster to shew cause why a cer- 
tiorari should not issue to remove an 
order made by the general Court of 
quarter sessions for the county on 
April 12, 1905, dismissing the appeal of 



Arthur Heathoote against an order of 
the licensing Justices for lianchester on 
March 6, 1905, refusing to grant him a 
renewal licence, on the ground that two 
of the Justices whose order was the 
subject of the appeal were members of 
the Court which dismissed the appeaL 

An order nisi had also been obtained 
for a mandamus to the Justices to hear 
and determine the appeal. 

The following facts appeared from the 
affidavits : 

On April 12, 1905, the general Court 
of quarter sessions for the county sat for 
the purpose of hearing licensing appeals. 
J. M. Yates, Esq., E.C., presided as 
chairman, and among the other Justices 
present were Messrs. B. A. Armitage and 
F. Moss, both of whom had been members 
of the Court whose decision was the sub- 
ject of the appeal. These two Justices 
sat one on each side of the chairman. 
On the appeal in question being called 
on, they asked the chairman if they ought 
to leave the bench. The chairman agreed 
that they should take no part in the 
hearing of the appeal, but thought it 
unnecessary that they should leave the 
bench. They accordingly remained, but 
addressed no remarks to the chairman 
except those just mentioned, or to the 
other Justices; nor did either of them 
take any part in the hearing of the appeal. 
They retired with the other Justices when 
the Court adjourned to consider its de- 
cision, but took no part whatever in the 
discussion which then took place, or in 
influencing or arriving at the decision 
which was arrived at. They returned 
into Court with the other Justices, and 
had resumed their seats next the chairman 
when the decision was pronounced. No 
objection was made to their presence on 
the bench until after the Court had 
pronounced its decision. 

No counsel appeared to shew cause on 
behalf of the Justices. 

E. Sutton {G. Jordan with him), in 
support of the orders nisi. — ^The order 
of the Court of quarter sessions should 
be set aside. That Court was improperly 
constituted, inasmuch as two of its 
members were the Justices whose order 
was the subject of the appeal. The 
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mere presence on the bench of these 
Justices was sufficient to vitiate the pro- 
ceedings, whether they took any actual 
part in the hearing of the appeal or not — 
Reg. V. Meyer [l875] * and Eeg. v. London 
Couniy CouncU [l89l].2 

Lord Alyerstonb, C.J. — In this case 
two of the Justices present on the bench 
during the hearing of a licensing appeal 
at quarter sessions had been members of 
the Court by which the order the 
subject of the appeal was made. On 
the appeal they sat one on each side 
of the chairman, they accompanied the 
other Justices when they adjourned to 
consider their decision, and had resumed 
their places on the bench when the 
decision was pronounced. The chairman 
and several of the other Justices, including 
the two Justices in question, no doubt 
state on affidavit that the latter took no 
part in the proceedings or in influencing 
or arriving at the decision of the Court. 
Their conduct, however, was none the less 
improper on that account. A Justice who 
is disqualified from hearing a case ought 
not to put himself in a position in which 
he may influence, or may appear to in- 
fluence, the decision of the Court. That 
clearly appears from the judgment of 
Mr. Justice Blackburn in Beg, v. M&yer} 
The Court of quarter sessions was irregu- 
larly constituted, and its order must be 
set aside. 

RiDLET, J., and Darling, J., con- 
curred. Order i ahaohkte. 



Solicitors — Chester, Broome & Griffithes, for 
Justices ; Fritchard, Englefield k Co., agents 
for P. Holker Jordan & Bowden, Manchester, 
for applicant. 

[Reported by J. Bitohie, JSsq.^ 
Ba/rriiter-aULaw, 



(1) 1 Q.B. D. 173. 

(2) 61 L. J. M.C. 76; [1892] 1 Q.B. 190. 



Lord Alyerstonb, C. J. \ Hex v. 
BiDLET, J. Johnstone and 

Darling, J. > others ; 

1906. COBBOLD, Ex 

Jan. 13. J parte, 

[76 L. J. K.B. 229.] 
Liosnsing Law — Provisional Licence for 
Building in Courae of Erection — Licence 
for Seven Tecure — Whm Licence Commenoee 
—Licensing Acta, 1874 (37 (& 38 Vict, 
c. 49), e. 22, and 1904 (4 Edw. 7. c. 23), 
a. 4, eub-a. 3. 

Under section 22 of the Licensing Act^ 
1874, and section 4, stib-seetion S of the 
Licensing Act, 1904, a Uoence for the sale 
of intooDicating liquors may be granted for 
seven yeara. Su/A a Ucenoe wdy becomes 
operative Jrom the date when it has been 
dedared to be final by an order of the 
licensing Justices, o/nd it may commence 
to run from a date other than April 5. 

Rule nisi for a ma7idamus to the licens- 
ing committee of the county of Essex 
calling upon them to shew cause why they 
should not hear and determine an applica- 
tion for the confirmation of a licence. 

On February 27, 1905, a provisioDal 
licence for an hotel which it was proposed 
to erect at Parkeston was granted to 
J. C. Cobbold by the licensing Justices for 
the Tendring division of the county of 
Essex, the plans of the proposed hotel 
being approved by the Justices. As drawn 
up, the provisional licence contained the 
following clause: ''This liceDse shall be 
in force for seven years from the date of 
the declaration by the justices under the 
Licensing Act, 1874, s. 22,^ that the 

(1) Licensing Act, 1874, s. 22 : <* Any person 
interested in any premises about to be con- 
structed or in course of construction for the 
purpose of being used as a house for the sale of 
intoxicating liquors to be consumed on the 
premises may apply to the licensing justices 
and to the confirming authority for the pro- 
visional grant and confirmation of a license in 
respect of such premises ; and the justices and 
confirming authority, if satisfied with the plans 
submitted to them of such house, and that if 
such premises had been actually constructed in 
accordance with such plans they would, on 
application, have granted and confirmed such a 
license in respect thereof, may make such pro- 
visional grant and order of confirmation ac- 
cordingly. 

** A provisional grant and order of confirma- 
tion shall not be of any validity until it has 
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proposed house has been completed ia 
accordance with the deposited plans as 
amended/' 

On April 12, 1905, and at an adjourned 
meeting on May 17 an application 
for the confirmation of the provisional 
licence came on for hearing before the 
licensing committee. At the hearing 
objection was taken by counsel on behalf 
of Charrington, NichoU <fe Co., brewers, 
in opposition, that the provisional licence 
was bad upon its &ce, inasmuch as it 
purported to be for a longer term than 
the Justices had jurisdiction to give under 
section 4, sub-section 3 of the Licensing 
Act, 1004.' The licensing committee 
upheld the objection, and declined to 
continue the hearing of the case upon the 
merits ; whereupon the present rule was 
obtained at the instance of Cobbold. 

been declared to be final by an order of the 
licensing justices made after such notice has 
been given as may be required by the justices 
at a general annoal licensing meeting or a 
special sessions held for licensing purposes. 
Such declaration shall be made if the justices 
are satisfied that the house has been completed 
in accordance with such plans as aforesaid, and 
are also satisfied that no objection can be made 
to the character of the holder of such pro- 
visional Ucense. 

" A provisional grant and confirmation of a 
license shall be subject to the same conditions 
as to the giving of notices and generally as to 
procedure to which such grant and confirmation 
would be subject if they respectively were not 
provisional, with this exception, that where a 
notice is required to be put up on a door of a 
house such notice may be put up in a 
conspicuous position on any part of the pre- 
mises. ...**. 

(2) Licensing Act, 1904, s. 4, sub-s. 3 : *' The 
justices may, if they think fit, instead of grant- 
ing a new on license as an annual license, 
grant the license for a term not exceeding 
seven years, and where a license is so granted 
for a term — (a) Any application for a re-grant 
of the license on the expiration of the term 
shall be treated as an application for the grant 
of a new license, not as an application for the 
renewal of a license, and during the con- 
tinuance of the term the license shall not 
require renewal : and {b) Any transfer of the 
Ucense shall, subject to any conditions attached 
thereto on the grant, have effect for the re- 
mainder of the term of the license and may 
be granted at a general annual licensing meet- 
ing as well as at special sessions, and any 
reference to special sessions in any enactment 
relating to transfers or protection orders shall 
include a reference to the general annual 
licensing meeting." 



Rawsell, for the licensing committee, 
shewed cause against the rule. — A pro- 
visional licence granted under section 22 
of the Licensing Act, 1874, has practi- 
cally all the incidents of an ordinary 
licence — see Reg, v. London Juatiea 
[i889]'; and it must be taken to be 
operative from the date of the grant, and 
not from the date when it is made final. 
If that is so, the present provisional 
licence clearly contravenes the time-limit 
for which a licence may now be granted 
under section 4, sub-section 3 of the Act 
of 1904. The hotel may take a year or 
two to build, and there would thus be a 
licence for the seven years plus the time 
occupied in the erection of the building. 
In such a case the Justices would lose all 
control of the monopoly value for that 
period. 

Further, this licence will run from a 
date not provided for by the Licensing 
Acts. Licences come into operation on 
April 5. Huppose the final order in this 
case were to be made on August 1, the 
licence would begin on that date, thus 
contravening the provision that licences 
shall commence on April 5. The licence 
would also terminate on August 1, and 
no application could be made for a new 
grant till the following February, thus 
leaving a period intervening during 
which no business could be carried on. 
This obviously cannot have been intended 
by the LegisUiture. 

Brace fFUliamson, for Oharrington, 
Nicholl & Co. — No change has been 
made by the Act of 1904 in the rule 
that all licences shall commence on 
April 5. 

Pick/ord, E.C. {A. H. Poyaer with 
him), in support of the rule. — A pro- 
visional licence is by the terms of sec- 
tion 22 of the Act of 1874 of no validity 
until it is made final ; therefore the seven 
years for which this licence is granted 
will not commence to run till such final 
order in made. There is thus no contra- 
vention of the time- limit prescribed by 
the Act of 1904. The rule as to ordinary 
licences commencing on April 5 cannot 
apply to licences for a term of seven 
years. As to the suggestion that a hiatus 
might occur at the end of the seven years 
(3) 59 L. J. M.C. 71 ; 24 Q.B. D. 341. 
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between the expiration of the licence and 
the date when in the case of ordinary 
licences an application could be made to 
the annual general meeting, the suggested 
difficulty can be overcome by an appli- 
cation being made before the expiration 
of the seven years. In the case of all 
licences the application for renewal is in 
fact made before they expire. 

LoBD Alvebstone, C.J. — This point is 
one which requires to be carefully con- 
sidered, but in my opinion the confirm- 
ing authority struck too soon in saying 
that they would not entertain the appli- 
cation for the confirmation of a provisional 
licence granted under section 22 of the 
Act of 1874. The main contention urged 
by counsel in shewing cause against the 
rule was that the grant of a licence under 
section 22 for seven years to commence 
from a future period — namely, the time 
when the licence is made final — con- 
travenes the provisions of section 4, sub- 
section 3 of the Licensing Act, 1904, 
on the ground that in Beg. v. London 
JuaUces^ it was decided that a pro- 
visional licence under section 22 of 
the Act of 1874 is a licence subject 
to some of the incidents of an ordinary 
licence. If the true view of section 22 is 
that a provisional licence granted there- 
under becomes at once an operative 
licence, there would be much force in the 
argument. But, looking at the sub- 
stuice of the matter, this is not the 
position of a licence granted under sec- 
tion 22. Although it is true that for 
some purposes the provisional grant of a 
licence under section 22 may be equiva- 
lent to the grant of a licence, that does 
not dispose of the question whether the 
powers of section 4, sub-section 3 of the 
Act of 1904 can be applied to grants 
under section 22, and whether or not it is 
tUfyra virea to say that the licence shall be 
for seven years commencing from the date 
when the licence is made final. On the 
common-sense of the thing I cannot see 
why the powers of the Justices under 
section 22 should not apply to the grant 
of a licence for a term. When the sub- 
stance of the thing is looked at, it is clear 
that the grant is not of a licence in ease ; 
it is a grant upon the fulfilment of certain 



conditions — namely, upon the building 
and completion of the house. A priori 
there seems to be no reason why the pro- 
visions of sub-section 3 of section 4 of 
the Act of 1904 should not apply to an 
application under section 22 of the Act 
of 1874. It was said, however, that if 
such a licence is granted, it must be for 
such a period that it must not exceed 
seven years from the date of the pro- 
visional grant. That overlooks the sub- 
stantial consideration that the true effect 
of section 22 is not to give an effective 
licence from the date of the provisional 
grant : the licence is only effective from 
the date it comes into force. In my 
opinion, it is not uUra virea to say that a 
licence under section 22 shall be for seven 
years from the date when it is made final. 
The confirming authority ought therefore 
to have entertained this application. I 
express no opinion as to what their 
decision should be when the application 
comes before them. 

The only point which has caused me 
any difficulty is that which arises from 
the fact that at the present time all ordi- 
nary licences commence from April 5, and 
it may be that our decision does create 
some difficulty. Probably, however, the 
difficulty may be met by an application 
to the licensing authority at the February 
meeting before the seven years' licence 
expires; or it may be possible to apply 
under some other provision of the 
Licensing Acts ; or, again, it may be 
possible for the confirming authority — if 
they choose to confirm the grant of the 
licence — ^to say that the licence shall 
expire on some April 5. 

EiDLET, J. — I agree. 

Dabling, J. — I agree. 

Rule ahaohUe, 

Solicitors— Godden, Son & Holme, agents for 
Ward & Hagh- Jones, Harwich, for prosecutor ; 
Fatersons, Snow, Bloxam & Kinder, agents 
for H. W. Gibson, Ctielmsford, for licensing 
committee ; Beaumont, Son & Bigden, agents 
for Beaumont & Bright, Maldon, for Char- 
rington, Kicholl & Co. 

IBe^orted hy J, S, Hendenon^ Esq., 
Barrigter'at-Law. 
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BiDLEY, J. MAN8BI< V, 

Daklinq, J, > Itohbn 

1906. OVEBSEEfiS. 

Jan. 12. 

[75 L. J. K.B. 232.] 

Poor Law — Rate — Termination of Occu- 
pation during Period of Rate — Appor- 
tionment by Justioee — No Freeh Demand 
for Sum Apportioned — Juriediction to 
Issue Distress Warrant — Poor Relief Act, 
1601 (43 <fe 44 Eliz, e. 2)--Distress for 
Rates Act, 1849 (12 ds 13 Vict, e. 14), 
Schedule, Forms (B) and {G I)— Poor 
Rate Assessment and Ccllection Act, 1869 
(32 <b 33 Vict. c. 41), s. 16— Poor Rate 
Assessment and Collection Act, 1869, 
Amendment Act, 1882 (45 <fc 46 Vict. 
0. 20), s. 3. 

A demand for payment of a rate for the 
full period of the rate woe made upon an 
occupier in respect of premises in his 
occupation at the commencement of the 
period. He ceused to occupy part of the 
premises during .the period, but no fresh 
demand was niade or summons issued for 
the reduced amount for which he then 
became liable. On a summons for non- 
payment the Justices apportioned the rate 
avid determined the smaller amount due 
from the occupier : — Held, that, notwith- 
standing that tlisre had been no fresh 
demand or sv/mmons, the Justices had 
Jurisdiction to issue forthwith a disU'ess 
warrant for the smaller amount. 

Case stated by seven Justices for the 
County of Southampton. 

On March 24, 1905, a complaint was pre- 
ferred by one of the overseers of the poor of 
the parish of Itchen in the said county, 
that the 8ever.il persons whose names 
were mentioned in the schedule there- 
under written, being persons duly rated 
and assessed to the relief of the poor of the 
parish in and by the rates in the said 
schedule mentioned in certain sums set 
out opposite to 'their respective names 
in the said schedule, had not respectively 
paid the said sums or any part thereof, 
but had respectively refused so to do. 
The schedule contained, inter alia, the 
name of the appellant Owen Llewellyn 
Mansel, and set forth that he was rated 
under a rate dated October 18, 1904, in 



the sum of 6Z. 5«. M,, and that that was 
the total sum due from him. 

A summons was duly issued on the 
complaint. 

On the said March 24, 1905, the 
summons was heard by the Justices, when 
the following facts were proved : 

On October 18, 1904, a rate was made 
for the said parish for the half-year end- 
ing March, 1905. 

The appellant was rated thereunder in 
the total sum of 9?. la, Zd,, made up as 
follows: First, \l, 15«. in respect of his 
occupation of a dwelling-house and garden 
of the gross annual value of 25^. and the 
rateable value of 20Z. ; secondly, 6^. 0«. M, 
in respect of his occupation of land of 
the gross annual value of 175Z. and the 
rateable value of 138Z. ; and thirdly, 
1/. \\s, M, in respect of his occupation 
of buildings of the gross annual value of 
20^. and the rateable value of 18/. 

In November, 1904, the said sum of 
9/. Is. Zd. was demanded of the appellant, 
but was not paid by him, and no further 
demand was made upon him in respect 
of the rate for that or any other sum. 

The appellant admitted that he intended 
to continue the occupation of the dwelling- 
house to March 31, 1905. It appeared, 
however, that he had previously given up 
possession of the land and other buildings. 
The actual date when he so gave up posses- 
sion was not proved, but he was in actual 
and visible occupation until November 25, 
1904, on which date the sale of his farm 
stock took place upon the premises. 

The appellant did not dispute the claim 
of \l, lbs, in respect of the dwelling- 
house; nor did he deny that, assuming 
him to have remained in occupation of the 
land and other buildings up to January 17, 
1905 (as alleged by the respondents), the 
sum of 6Z. be. M, mentioned in the com- 
plaint was the proportion of the said sum 
of 9/. 7s, 3d, which would be due from 
him in respect of bis occupation of the 
land and other buildings to that date, and 
of the dwelling-house to Mai'ch 31, 1905. 

The Justices found as a fact upon the 
evidence that the appellant was in actual 
and visible occupation of the whole here- 
ditaments in respect of which he was 
rated up to November 25, 1904, and of 
the dwelling-house to MATobi 1905$ and 
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directed a distress warrant to issue for the 
said amount due to those dates from the 
date of the rate, including the undisputed 
rate for the dwelling-house and garden, 
II 158., to March, 1905 — namely, 
3^ 10«. M., together with 10«. Qd. costs. 

The question for the Court was whether 
the Justices, upon the ahove statement of 
fiiots, came to a correct determination or 
decision in law. 

S, H. Xmanuel, for the appellant. — ^The 
Justices had no jurisdiction to issue a dis- 
tress warrant for 3^. 10«. 3d, The Poor 
Relief Act, 1601,^ provides for the levying 

(1) The Poor Relief Act, 1601 » provides (sec- 
tion 1) that the churchwardeDS and overseers 
of every parish shall raise such sums of money 
a4 they shall think fib for the relief of the 
poor ; and (section 4), " that it shall be lawful, 
as well for the present as subsequent church- 
wardens and overseers, or any of them, by 
warrant from any two .... justices of peace, 
.... to levy as well the said sums of money, 
and all arrearages, of every one that shall re- 
fuse to contribute according as they shall be 
assessed, by distress and sale of the offender's 
goods . . . ." 

The Distress for Kates Act, 1849, contains 
the following forms : 

SCHSDULB 

(B.) 

Summons upon the Complaint, 
"Whereas complaint hath this day been 
made .... that you, being a person duly rated 
and assessed to [the relief of the poor . . . .] of 
the said parish, in and by a rate made on the 
day of 1849], in the sum of , hath not 
paid the same or any part thereof, but hath 
refused so to do : These are therefore to com- 
mand you .... to bo and appear on 
at o*clock in the forenoon, at before 

SQch two or more justices of the peace for the 
said [county] as may then be there, to shew 
cause why you have not paid and refuse to pay 
the same, otherwise you shall be proceeded 
against by default as if you had appeared, and 
be dealt with according to law." 

(C. 1.) 
Warrant of Distress against One Batepayer, 
" Whereas on last past a complaint was 

made .... that A. B., being a person duly 
rated and assessed to the relief of the poor 
.... of the said parish in and by a rate 
Made on in the sum of had not paixl 

the same or any part thereof, but had refused 
io to ji«; and sow, at this d»y, to wit, on 



of poor rate by distress upon any one who 
shall refuse to pay, thus implying that there 
must have been a demand for payment, 
and it was subsequently decided that a 
distress warrant could not issue for poor 
rate unless there had boon a demand for 
the precise amount due — Hwrrell v. Winh 

at the parties aforesaid appear 
before us, the undersigned, two .... justices 
of the peace .... and now having heard 
the matter of the said complaint, and it being 
now duly proved to us upon oath .... that an 
assessment for the [relief of the poor ....], of 
the said parish .... was duly made, allowed, 
and pubUsbed, and that the said A. B. is therein 
and thereby assessed at the sum of afore- 
said, and that the said sum hath been duly 
demanded of the said A. B., but that he hath 
not paid, and hath refused and still refuses 
to pay the same ; and the said A B. now not 
shewing to us any sufficient cause for not pay- 
ing the same. These are therefore to command 
you [the overseers, constable &c.] .... forth- 
with to make distress of the goods and chattels 
of the said A. B " 

Poor Rate Assessment and Collection Act, 
1369, s. 16 : " If the occupier assessed in the 
rate when made shall cease to occupy before the 
rate shall have been wholly discharged, or if 
the hereditament being unoccupied at the time 
of the making of the rate become occupied 
during the period for which the rate is made, 
the overseers shall enter in the rate book the 
name of the person who succeeds or comes into 
the occupation, as the case may be, and the 
date whoQ such occupation commences, so far 
as the same shall be known to them, aod snch 
occupier shall thenceforth be deemed to have 
been actually rated from the date so entered 
by the overseer, and shall be liable to pay so 
much of the rate as shall be proportionate to 
the time between the commencement of his 
occupation and the expiration of the period for 
which the rate was made, in like manner, and 
with the like remedy of appeal, as if he had been 
rated when the rate was made ; and an outgoing 
occupier shall remain liable in like manner, for 
80 much and no more of the rate as is propor- 
tionate to the time of his occupation within 
the period for which the rate was made. . . ." 

Poor Bate Assessment and Collection Act, 
1869, Amendment Act, 1882, s. 8: "The pro- 
visions of the sixteenth section of the Poor Rate 
Assessment and Collection Act, 1869, so far as 
regards the payment of rates by an outgoing 
occupier, shall extend and apply to any out- 
going occupier assessed in the rate, and such 
outgoing occupier shall only be liable to pay bo 
much of the rate as shall be proportionate to 
the time of his occupation within the period 
for which the rate was made, notwithstanding 
he may not be succeeded in his occupation by 
an incoming tenant." 

g2 
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[i8i8].^ Here there was no demand for 
3^. 10*. 3^., but only for 9^. 7«. 3c?. A 
refusal to pay 9^. is not a refusal to pay 
3^. Where the Justices find on a summons 
for non-payment that a less sum than 
that claimed is due they ought merely to 
intimate the amount, and a fresh demand 
should be made and summons taken out 
for the smaller sum — Hyde on Bating 
(2nd ed.), pp. 55, 56. 

Simon, for the respondents. — ^The Jus- 
tices had jurisdiction to issue the dis- 
tress warrant. A proper demand was 
made on the appellant for payment of the 
amount due. Until it was shewn that 
occupation had ceased, a demand for the 
full period of the rate was the only de- 
mand that could be made. The demand 
for 91. 6«. Zd. was rightly made, and no 
further demand became necessary for the 
smaller sum for which he became liable on 
his occupation ceasing. In the case of 
ITurreU v. Wink ^ the occupier was liable 
for the whole period, so that there was 
no room for doubt as to the amount, and 
a precise demand might, in these circum- 
stances, be reasonably required. The 
same observation applies to Morton v. 
Bremmer [l86o],^ in which it was held that 
where a sum involving a fraction of a 
farthing was due a demand for a whole 
farthing was excessive. 

The overseers are entitled to make a 
demand for a sum which cannot be said 
to be excessive at the time when the de- 
mand was made. By virtue of section 1 6 
of the Poor Bate Assessment and Collec- 
tion Act, 1869,^ and section 3 of the 
Amendment Act of 1882,^ a ratepayer 
whose occupation has terminated may 
have the rate apportioned, but if a demand 
has been made for the whole amount he 
cannot say that no demand has been 
made for the amount due. 

When the ratepayer has gone out of 
occupation, the proper course is for the 
overseers to issue a summons for the full 
amount of the rate originally demanded. 
On the hearing of the summons the rate- 
payer goes before the Justices and proves 
at what date his occupation ceased, and 
the Justices then determine the precise 

(2) 8 Taant. 369. 

(3) 29 L. J. M.C. 218 j 8 C. B. (ir.S.) 791. 



amount due from him in respect of his 
occupation, and, if necessary, issue a 
distress warrant in respect of that sum 
and no more— Davis v. Woodfidd [l90o].* 
Under the Act of 1601 a demand was no 
doubt required, but the Acts of 1869 and 
1882, which provide for an apportion- 
ment, do not require that there should be 
a fresh demand for the sum apportioned. 
A demand for a larger sum is necessarily 
a demand for any smaller sum. 

S. n, JEmanuel, in reply. — A distress 
warrant cannot issue unless there has been 
a demand for the precise sum due and a re- 
fusal to comply with the demand. That is 
so at common law, and it also appears from 
section 12 of the Poor Relief Act, 1814 
(53 Geo. 3. c. 170). Here the sum due 
is 3Z., but there has been no demand for 
that sum, and consequently no refusal to 
pay it. There has only been a demand for 
9/., and the sum claimed in the summons 
is 6/. The statutes which gave the Jus- 
tices jurisdiction to apportion the rate 
have been repealed. The Acts of 1869 
and 1882 only provide for an apportion- 
ment by the overseers and not by the 
Justices. 

Lord Alverstone, C.J. — This case pre- 
sents somewhat greater difficulty than 
those which usually arise in this depart- 
ment of the law. The question is whether 
Justices who, on a summons for non- 
payment of a poor rate, have themselves 
determined the precise amount due, have 
jurisdiction to issue forthwith a distress 
warrant for payment of that amount. It 
is said that in such a case they cannot issue 
a distress warrant either in Form (0 1) 
in the Schedule to the Distress for Rates 
Act, 1849, or otherwise, but are bound 
to dismiss the summons with a finding 
that a certain amount is due, and that a 
fresh demand must be made and a fresh 
summons taken out in respect of that 
amount. That is not a result at which 
we should be disposed to arrive unless 
the statutes so require. 

The Poor Relief Act, 1601, contem- 
plated the issue of a distress warrant for 
the purpose of levying poor rate of any 
one that shall '* refuse " to pay, thus, no 

(4) 81L. T. 782; 64 J. P. 216. 
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doubt, implying that a demand must have 
been made for payment. Then came 
several cases, such as ffurreU v. Wink,'^ 
which laid down that a distress warrant 
could not issue for poor rate unless a 
demand had been made for the precise 
amount due. These, however, appear to 
have been cases in which the occupier 
was liable for the whole amount of the 
rate, and the provisions of section 12 of 
17 Geo. 2. c. 38 were not considered. 
The Poor Bate Assessment and Collection 
Act, 1869, s. 16, which amended and re- 
enacted section 12 of the Act of 17 Geo. 2. 
c. 38, provides that if the occupier assessed 
in the rate ceases to occupy before the 
rate has been wholly discharged, and is 
succeeded by a new occupier, the outgoing 
occupier shall remain liable for so much of 
the rate, and no more, as is proportionate 
to the time of his occupation. Further 
relief was granted by section 3 of the Poor 
Bate Assessment and Collection Act, 1869, 
Amendment Act, 1882, which extended 
these provisions to the case of an out- 
going occupier who is not succeeded by 
an incoming tenant. 

In the present case a rate was made 
for a period of half a year, and a demand 
was made upon the appellant for 9/. 7«. 3d.y 
being the amount due for the whole 
period in respect of the premises in 
his occupation. The appellant, however, 
ceased to occupy part of the premises 
during that period, and he was therefore 
entitled to some relief under the statutes 
last referred to. The appellant having 
refused to pay the rate, the overseers 
took out a summons in accordance with 
Form (B) in the Schedule to the Distress 
for Bates Act, 1849. 

The question is, what is the authority 
and jurisdiction of *the Justices when 
such a summons comes before them ? In 
the event of their determining that a 
smaller amount is due than that originally 
demanded, can* they in the absence of a 
fresh demand and a fresh summons issue 
forthwith a distress warrant for payment 
of that smaller amount ? 

It was decided in Davis v. Woodfield * 
that, on its appearing before the Justices 
that the person summoned is no longer 
liable in respect of the entire period, 
they cannot issue a distress warrant for 



the whole rate, though they have power 
to apportion it and to decide the amount 
due from the defendant. It may further 
be observed that in Rex v. Gillespie 
[1903],'^ where the person summoned 
unsuccessfully disputed a part of the rate 
on the ground that it was not poor rate, 
and tendered the remainder, it was de- 
cided that the magistrate was not bound 
to issue process for the whole c^mount, 
but might do so for a part only. These 
decisions seem to state the natural result 
of the legislation. The Acts of 1869 and 
1882 leave entirely untouched the juris- 
diction of the Justices under the Acts of 
1601 and 1849 in regard to the levying 
of poor rate by distress. They merely 
give relief to the occupier by enacting 
that he is only to be liable for an amount 
proportionate to the time of his actual 
occupation. They do not provide that 
there must be a fresh demand for that 
precise amount before payment can be 
enforced by distress, and there seem to 
be good reasons why such a demand 
should not be required. The overseers 
may be unable to ascertain the precise 
date when the occupation of the outgoing 
tenant ceased. Section 16 of the Act of 
1869, indeed, only requires them to enter 
in the rate-book the date when the occu- 
pation of the new occupier commences, 
"so far as the same shall be known to 
them." Consequently they may not 
know the precise amount for which a 
demand should be made. The Justices, 
on the other hand, are in a position to 
ascertain from the defendant the date 
when his occupation ceased, and thus to 
ascertain the exact amount due. It is 
contended that the Justices have only 
power to decide the amount due, but 
that they cannot issue a distress warrant. 
But, having regard to the Act of 1601, I 
am of opinion that they must have the 
same jurisdiction to enforce payment of 
that amount when ascertained as they 
would have had in respect of the whole 
rate if the occupation had not ceased. 
The older cases, which required a demand 
of the precise sum due, proceeded mainly 
on the principle that distress should not 
be levied upon a man until he has had 

(5) [1904] M.C. 22; 73 L. J. K.B. 106; 
[190^] I K.B. 174. 
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notice of the demand that is made upoti 
him, so that he may have an opportunity 
of defending himself against it. But 
when the Justices determine the amount 
the ratepayer is present before them in 
Court, and it seems unnecessary that a 
further demand should be made. 

in my view the Justices, on deciding 
the amount of the rate actually due, have 
power, notwithstanding that a fresh 
demand has not been made or a fresh 
summons taken out, to issue a distress 
warrant for payment of that amount. 

I tnay add that the fact that the over- 
seers subsequently made a fresh demand 
for 6/. 58. Sd, does not affect the ques- 
tion. 

BiDLET, J. — I am of the same opinion. 
Before a warrant of distress for poor rate 
can issue it must no doubt be shewn 
that a demand for payment has been 
made, and it appears from Hurrdl v. 
Wink ^ that it must be a demand of the 
precise amount of the rate. This may be 
by virtue of section 2 of the Poor Belief 
Act, 1601 ; or it may be on the principle 
laid down by Lord Kenyon in Rex v. 
Benn [1795],** where he said that "it is 
an invariable maxim in our law that no 
man shall be punished before he has had 
an opportunity of being heard : whereas 
if a warrant of distress were to be issued 
without any previous summons, the party 
would have no opportunity of shewing 
cause why the execution should not issue 
against him." The difficulty in the 
present case arises from the fact that, 
whereas the demand made was for the 
full amount of the rate, there has been 
an apportionment of the rate under the 
Poor Rate Assessment and Collection 
Acts, 1869 and 1882. These Acts were 
no doubt passed in the interest of the 
ratepayer, but they leave unaltered the 
total amount of the rate, for which a 
proper demand has here been made, and 
merely provide that the occupier is to be 
liable only for the amount which is pro- 
portionate to the period of his occupa- 
tion. They do not provide that there 
must be a fresh demand in respect of the 
sura apportioned ; and in the absence of 

(6) 6 Term Eep. 198. 



any statute or decision requiring saeh a 
demand it cannot, in my opinion, be said 
to be necessary. I would add that the 
case of Davis v. WoodJMd * appears to be 
in accordance with this view. 

Dabling, J. — I agree. It appears that 
the appellant was in the first instance 
properly rated at 9^. 7«. 3d,j the amount 
due in respect of the premises in his 
occupation for the whole period of the 
rate, and that a proper demand was made 
upon him for payment of that amount. 
His occupation of part of the premises 
ceased, however, during the period of the 
rate. Under the law originally in force 
he might still have been distrained upon 
for the whole amount. But he is now en- 
titled to relief under the Poor Bate Assess- 
ment and Collection Acts, 1869 and 1882. 
iN'evertheless it would seem that the full 
amount was properly demanded of him, 
and that no other amount could have been 
demanded. The overseers could not know 
whether he would go out of occupation ; 
still less could they be expected to know 
the exact time when he went out, for it 
was a difficult matter to determine when 
his occupation in fact ceased. It was 
thus practically impossible for the collector 
to make a demand of the precise sum 
due. The appellant contends that as the 
only demand made upon him was a demand 
for the full amount, and as the Justices 
have decided that he is only liable for part 
of that amount, there has been no demand 
upon him for the amount for which he 
is liable, and therefore no refusal on his 
part to pay that amount. To that I 
cannot assent. It seems to me that 
a demand for the whole amount was a 
demand for every part, including that dae 
from the appellant. ' There are no doubt 
several cases which lay down that a 
demand of the amount actually due is 
necessary ; but these seem to have been 
cases in which the full amolint of the rate 
was due, and in which it was therefore 
an easy matter to make a precise demand. 
Beference has been made to section 12 of 
the Poor Belief Act, 1814, which recog- 
nises that for the purposes of that Act a 
precise demand is necessary ; but that Act 
has no direct application to the present 
case. In my opinion the Justices were 
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acting witihin their jurisdiction in iflsuing 
a distreBB warrant. 

Appeal dismissed. 

Solicitors — Speechley, Mamford& Craig, agents 
for Lamport, Baasitt & Hiscock, Southamp- 
ton, for appellant ; F. J. NichoUs, agent for 
Hallett k Martin, Southampton, for respon* 
dents. 

[Exported by J. Ritchie^ Eiq., 
Barrister *at' Law. 



Lord Alvebstone, C.J. ^ d^vies v 

Dec. 14. J Committee. 

[75 L. J. KB. 237.] 
Poor Law — RoHng^^Sswage Farm — 
OUigaiion on Tenant to Receive Sewage of 
District — Advantages to Sewerage Board 
in Disposal of Sewage — Parochial Assess- 
ments Act, 1836 (6 <£r 7 WiU. 4. c. 96), 

8. 1. 

The appellant was the occupier of a 
sewage farm which belonged to a sewerage 
board, and by his lease he was bound to 
receive and utilise on the farm the sewage 
delivered thereon by the sewerage board, a 
statutory body constituted for the purpose 
of dealing wUh the sewage of their district. 
The setoage was distributed by means of 
brick or pipe channels construed by the 
sewefage board under and upon the surfcboe 
of tl^ farm. The rent payable by the 
appellant under his lease was fixed after 
negotiation, and was a fair rent for the 
advantages he got under the lease, includ- 
ing the value of the sewage ; it was more 
than it would be if the appellant did not 
get the manuricU value of the sewage : — 
Held, that the qua^'ter sessions were right 
in taking the actual rent paid by the appel- 
lant as the true basis upon which the here- 
ditaments should be rated, and in refusinrj 
to take into consideration beyond that sum^ 
as enhancing the rateable value, the fact 
that the farm afforded a means of disposing 
of the sewage of the sewerage board and 
thereby enabled them to fulfil their statu- 
tory duties in that behalf. 

Case stated by the StaffordBhire Quarter 
Sessions upon an appeal by Davies against 



a certain poor rate, such appeal being 
allowed subject to the following Case : 

The subject of the rate was Whittington 
Hall Farm and the houses, buildings, and 
sewerage works thereon, which except as 
to a small portion were situate in the 
parish of Kinver, and belonged to the 
Upper Stour Valley Main Sewerage 
Board — hereinafter referred to as ''the 
sewerage board " — ^a board which was 
duly constituted by statute for the pur- 
pose of dealing with the sewage from 
certain places, all of which were situated 
outside the parish of Kinver, and are 
hereinafter collectively referred to as '' the 
said district.'* The said district was de- 
fined by a duly confirmed provisional 
order. 

For the purposes of carrying out the 
duties imposed upon them, the said 
sewerage board acquired Whittington 
Hall Farm. The farm was let in the 
manner hereinafter mentioned to the 
appellant Davies. 

After the farm was so acquired it was 
converted by the sewerage board into a 
sewage farm for the purpose of dealing 
with the sewage of the said district, and 
for this purpose the sewerage board laid 
down and constructed upon the farm 
carriers, distributers, catchpits, and sluices 
consisting of brick or pipe channels and 
appliances (hereinafter ^led 'Hhe eaid 
plant "). The said plant was constructed 
under and upon the surface of the farm 
for carrying the sewage from the sewerage 
board's mains to suitable places, and dis- 
posing thereof on the farm. The sewage 
brought to the farm by the sewerage 
board was distributed upon the farm by 
means of the said plant, and was there 
dealt with by the system known as the 
broad irrigation system. 

The sewerage board had spent in laying 
down and equipping the said plant and in 
making roads on the farm (in addition to 
the cost of the farm) a sum of about 
8,962^. The sewerage board were able 
to borrow that sum at a rate of 3^ per 
cent. 

Whittington Hall Farm had been let 
to the appellant by the sewerage board 
and the former owners thereof for many 
years. By a lease dated March 16, 1903, 
the rent was fixed at 460?. per annum. 
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By an agreement dated February 27, 
1904, the rent was in March, 1904, in- 
creased to 490^. per annum, and, subject 
to this variation in the rent, the tenancy 
continued upon the terms of the lease so 
far as these were applicable to a tenancy 
from year to year. 

By the lease the appellant covenanted 
inter alia to receive and distribute on the 
farm all the sewage and sewage-water as 
might during the tenancy be delivered 
thereon by the sewerage board, and 
utilise the same so that they might be 
freed from all noxious matter ; he further 
covenanted to indemnify the sewerage 
board against all actions, ^c, in respect of 
any nuisance, dec, caused or committed by 
the sewage or sewage- water. 

The sewerage board were duly rated 
in respect of the whole of their premises, 
mains, and works (used in dealing with 
their sewage) other than the said plant 
upon the farm. 

The sewerage board were at one time 
rated in respect of the said plant, but 
upon appeal to quarter sessions the rate 
was amended on the ground that the 
sewerage board were not in occupation of 
the plant, but that it was in the occupa- 
tion of the tenant of the farm. 

In a subsequent rate the appellant, as 
tenant of the farm, was rated separately 
for the said plant under the heading 
" Sewage Works and Plant " in the sums of 
3^41, gross estimated rental and 2911. 5$. 
rateable value as for *^ buildings and other 
hereditaments not being agricultural 
land " ; but on an appeal to quarter ses- 
sions, which was by consent referred to 
Mr. A. T. Lawrence, K.C., as arbitrator, 
the said rate was ordered to be amended 
by striking out the said assessment. 

The sewerage board, during the tenancy 
of the appellant, continued to discharge 
their sewage by means of the said plant 
on to the farm, and thereby were enabled 
to perform their statutory duties. The 
rent payable by the appellant under the 
lease was fixed after negotiation, and was 
a fair rent for the advantages which the 
appellant got under the lease, including 
the value of the sewage. The rent was 
more than it would be if the appellant 
did not get the manurial value of the 
sewage. 



It was contended by the appellant that 
the hereditament must be assessed as it 
stood in his hands, and that the rate must 
be made upon the basis of the rent which 
a tenant might reasonably be expected to 
give for the farm as a sewage farm, and 
that the best evidence of such rent was 
the actual rent which the appellant paid 
under the lease, and that the respondents 
ought not to include in the assessment 
(as they had done) any sum which repre- 
sented the annual value of the advantages 
accruing to the sewerage board (over and 
above the rent of the farin) in respect 
of the facilities afforded to them by the 
user of the farm as a sewage farm 
for the performance of their statutory 
duties. 

The respondents contended that to 
assess the appellant on the basis of the 
actual money paid under the lease was to 
treat the farm merely as an agricultural 
holding, and to leave out of account the 
fact that under the terms of the lease the 
appellant was bound to so use the farm, 
and by and upon it to give such facilities 
to the sewerage board as to enable them 
to carry out their statutory duties, for 
which facilities they would be willing to 
pay ; that the farm, in the hands of the 
sewerage board, would be equal in value 
to the money paid by the appellant pltis 
the annual value of such facilities ; and 
that in the hands of the tenant the value 
of the obligations imposed by the lease 
upon the tenant (which would equal the 
value of the said &cilities) must be added 
to the actual money paid by the appellant 
for the purpose of arriving at the rateable 
value of the farm. 

The quarter sessions held that the 
actual sum paid by the appellant was the 
true basis upon which the said heredita- 
ments should be rated, and that they 
ought not to take into account the annual 
value of the advantages and fadlities 
accruing to the sewerage board in connec- 
tion with the said plant. They accord- 
ingly reduced the gross estimated rental of 
788/. and the rateable values of 336Z. 15«. 
for agricultural land and 337/. for build- 
ings, to 479/. as the gross estimated 
rental and 380/. as the rateable value of 
the agricultural land, and 46/. as the 
rateable value of the buildings. 
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The question for the opinion of the 
Court was whether there ought to be 
taken into consideration, beyond the sum 
payable by the appellant as agricultural 
tenant under the lease, the fiact that the 
&rm afforded a means of disposing of the 
sewage of the sewerage board and thereby 
enabled them to fulfil their statutory 
duties in that behalf. 

Glen^ JC,C. (Distumal with him), for 
the Seisdon Assessment Committee. — 
The quarter sessions ought to have taken 
into account the value of the farm to 
the sewerage board for getting rid of 
their sewage ; if an arrangement had not 
been made between them and the appel- 
lant, they would have had to pay for this 
service. A hypothetical tenant would 
thus get from the sewerage board a hypo- 
thetiod rent — namely, the agricultural 
rent plus an additional rent for disposing 
of the sewage. The fiu^m must be assessed 
at its full rateable value without regard 
to the amount of actual benefit the appel- 
lant may derive from the occupation — 
Reg. v. Rhytnnefj Raihoay [i869j.* The 
whole of the plant as part of the sewerage 
system must be taken into account — 
Leicester Corporation v. Beaumont Leya 
Churchwardens [l894].^ The rent actually 
paid by the appellant is not conclusive as 
to rateable vidue ; he pays rent in money 
and services. 

Ryde (H. R. Ward with him), for the 
appellant Davies, was not'called upon. 

Lord Alvebstone, C.J. — In my opinion 
the points which have been raised by 
counsel for the assessment committee are 
points which have been negatived by 
many decisions over a long series of years, 
and to adopt them would be to upset the 
principles of ratiug which have been now 
recognised certainly for a generation. 

The standard of rating is given in the 
Parochial Assessments Act, 1836, as 
follows : <' the rent at which the same " 
(that is, the hereditaments) '* might reason- 
ably be expected to let from year to year, 
free of all usual tenants rates and taxes, 
and tithe commutation rent charge, if 
any, and deducting therefrom the probable 

(1) 38 L. J. M.C. 75 ; L, H. 4 Q.B. 276. 

(2) 63 L. J. M.O. 176. 



average annual cost of the repairs, insur- 
ance, and other expenses, if any, necessary 
to maintain them in a state to command 
such rent." In this case it appears that 
the assessment committee first rated the 
sewerage board, in respect of these mains 
and carriers ; but we decided, and it must 
be taken for the purpose of this case, 
rightly decided, that the board were no 
longer in occupation of these conduits, 
and that therefore their lessee was the 
person to be rated. Thereupon the next 
thing done was to rate the tenant 
at 291/., being the annual value of the 
buildings and hereditaments not agri- 
cultural land which was based upon the 
capital cost of these conduits, and interest 
thereon. Under no circumstances could 
that have been the right method of rating, 
although in certain cases capital cost may 
be a matter to be taken into consideration. 
That went before the present Mr. Justice 
A. T. Lawrence, who most properly struck 
the whole thing out, and there was an 
end of that claim. 

The rating authority appear then to 
have said, '^ Although we cannot rate the 
board as occupiers, and although we 
cannot rate the tenant in respect of these 
mains and conduits, we shall ask to have 
exactly the same figure added on to the 
agricultural land." A more extraordinary 
attempt to violate the law of rating I have 
not heard of for a very long time. I 
entirely agree with the argument that the 
contract of lease is by no means conclu- 
sive. It is only evidence to be considered 
by the sessions, who might have found 
that the rent stated in the lease did not 
represent the real value of the tenant's 
occupation. They might have found that 
there was a rent pltis services, if that is a 
proper expression, and they might have 
said that the tenant had a valuable occu- 
pation by means of that, and ought to pay 
more than the 4902. a year rent. If they 
had said that, we should have had no 
right to interfere. But what have they 
found? It is agreed that the rateable 
hereditament in the occupation of the 
tenant is not a pumping-station, is not a 
rising main, or anything of that kind, but 
that it is the carriers which carry the 
sewage about his fields, through which he 
distributes it. What is the value of 
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that to the hypothetical tezumt ? It 
is the right of enjoying the receipt 
of sewage through those carriers, and 
to any extent to which the tenant's 
occupation is enhanced by that fact it has 
to be taken into consideration. There are 
a number of cases where effect has been 
given to that, and I entirely agree with 
counsers next argument that among the 
tenants, or possible hypothetical tenants, 
would be sewerage boards who might wish 
to make use of this particular method or 
opportunity of getting rid of their sewage. 
Where I part company with him is that, 
conceding those propositions, the rental 
is in consequence to be estimated on any 
different basis from that laid down in the 
Parochial Assessment Act. Bearing in 
mind what that Act has laid down, what 
do the Justices say ) I should like to read 
paragraphs 9 and 10, for I have seldom 
seen a case more clearly stated in regard 
to a rating matter : '* The Sewerage Board 
during the tenancy of the appellant con- 
tinue to discharge their sewage by means 
of the said plant on to the said fsLvm, and 
thereby are enabled to perform their 
statutory duties." It is not suggested 
that the tenant gets anything from the 
board discharging their statutory duties. 
'^ The rent payable by the appellant under 
the said lease was fixed after negotiation, 
and is a fair rent for the advantages 
which the appellant gets under the said 
lease, including the value of the said 
sewage. The said rent is more than it 
would be if the appellant did not get the 
manurial value of the said sewage/' I 
understand that to mean this : " We have 
to consider that the rent of the agricul- 
tural land being x, 490/. is x plus a fair 
amount which the hypothetical tenant 
would pay for getting the sewage through 
these conduits." That, in my judgment, is 
the right way of estimating the rent which 
would be paid for the use by a tenant of 
such conduits. The case then proceeds : 
'^ It was contended before us by the 
appellant '' — that is, Mr. Davies, the 
present respondent — " that the heredita- 
ment must be assessed as it stands in the 
hands of the appellant, and that the rate 
must be made upon the basis of the rent 
which a tenant might reasonably bo 
expected to give for the &rm as a sewage 



farm " — I believe that is applying to this 
particular case the test of the Parochial 
Assessment Act — ''and that the best 
evidence of such rent was the actual rent 
which the Appellant paid under the lease.' 
Whether it is the b^t evidence or not is 
perhaps only repeating what has been said 
by many Judges, that under ordinary 
circumstances the actual bargain is the 
best evidence. That it is evidence 
nobody can dispute. Then, ''and that 
the respondents ought not to include in 
the said assessment (as they have done) 
any sum which represented the annual 
value of the advantage accruing to the 
said Sewerage Board (over and above the 
rent of the said farm) in respect of the 
facilities afforded to them by the user of 
the said &rm as a sewage farm for the 
performance of their statutory duties." In 
one shape or other, counsel for the assess- 
ment committee has asked us to say that 
that which the sewerage board paid in 
order to get these works constructed, and 
interest thereon, has to be taken into 
consideration, and he cited the Rhymmy 
CoLse.^ That case has absolutely nothing 
whatever to do with this point. In that 
case the rates which were in dispute arose 
from the occupation of the land, not firom 
advantages outside. It was held that the 
hypothetical tenant must be assumed to 
receive them all, and the fact that the 
real tenant only kept some in his pocket, 
and the landlord received the other, did 
not prevent the parish having the benefit 
of the whole — ^a principle which has been 
recognised over and over again, and which 
is really the basis of J&nea v. Mersey 
Docks [1865],^ where it was decided that 
beneficial occupation might be rateable at 
a fair amount quite independent of actual 
pecuniary value. 

In my opinion the quarter sessions 
have applied the proper test, and as far 
as the questions of fact go we have no 
right to interfere with them. They have 
arrived at it, following out principles 
which I believe this Court has often 
recognised, and it seems to me that the 
attempt of the assessment committee has 
been to endeavour by this argument to 
get behind the decision of this Court as 
to who were occupiers, and a decision of 
(3) 35 L. J. M.C. 1 ; 11 H.L. C. 443. 
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the present Mr. Justice A. T. Lawrence 
in striking out the mains ; but what is 
much more important, they are seeking 
to apply a standard which, as I believe, 
is negatived in scores of cases which will 
be found collected in the ordinary books 
on rating. I think, therefore, that there 
is no ground for this appeal. 

Lawrancb, J. — I entirely agree. 

KiDLMY, J. — I agree. 

Appeal diimiased. 



Solicitorfl — H. Taylor, Wolverhampton, fo^ 
Seifldon Assessment Committee; DeDnison, 
Home k Co., agents for Qeorge Green, 
Cradlej Heath, for Davies. 
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Lord Alvbbstone, C.J. \ Rbk v. London 
Ridley, J. | County 

Dabuno, J. > Council ; 

1906. I NoRBis, Ex 

Jan. 16. J pcarU, 

[75 L. J. K.B. 241.] 
Local Government — Rate Collector Em- 
ployed hy Corporation of London — Collec- 
tion of Education Rate — Transfer of 
Officers — Compensation for Loss of Fees — 
Local Government Act, 1888 (51 (^•52 Vict, 
c. 41), s, 120^ Educatio7i Act, 1902 
(2 Edw, 7. c. 42), Second Schedule, pro- 
vision 21. 

A rate collector in ths employment of the 
Corporation of the City of London is not 
entitled to compensation under Hie Second 
Schedule, provision 21 of the Education 
Act, 1902, by reason of loss of poundage 
irscurred through the education rate ceasing 
to he collected by the Corporation .—So held 
by LoBD Alvbrstone, C.J. , and Ridley, J. ; 
Darling, J., dissenting. 

Rule nisi calling upon the County 
Council for the Administrative County of 
London to shew cause why a writ of 
mandamus should not issue directed to 
them commanding them to take into 



consideration and assess the just amount 
of compensation (if any) to he paid to the 
applicant Norris hy reason of the dimi- 
nution or loss of fees received by him as 
collector of the consolidated rates in the 
Ward of Tower, in the City of London, 
consequent upon the transfer of the 
powers of the London School Board to 
the County Council pursuant to the 
statutes in that behalf. 

The material facts appearing from the 
affidavits were as follows : 

By section 4 of the Elementary Educa- 
tion Act, 1870 (33 & 34 Vict. c. 75), it 
is provided that the expenses of the School 
Board shall be raised out of the local rate ; 
and the local rate for the City of London 
is stated to be the consolidated rate, and 
the rating authorities are the Commis- 
sioners of Sewers. 

In the year 1857 the applicant was 
appointed by the Commissioners of Sewers 
for the City of London, under the pro- 
visions of the City of London Sewers Act, 
1848 (11 & 12 Vict. c. dziii.), to collect the 
consolidated rates in the Ward of Tower, 
in the City of London, at a commission 
of 1^ per cent, on the amount collected ; 
and since 1857 down to the present time 
he had been reappointed as such collector 
annually, without intermission, by the 
Commissioners of Sewers and their suc- 
cessors in office (the Public Health De- 
partment of the Corporation of the City 
of London) under the City of London 
Sewers Act, 1897 (60 «fc 61 Vict. c. cxxxiii.). 

Under the Education Act, 1902, the 
property, powers, rights, and liabilities of 
the School Board were transferred to the 
County Council, and the expenses of the 
County Council were made payable not 
out of the consolidated rates, but out of 
the county fund, and collected with the 
poor rate by the overseers of the different 
parishes. Before the Act of 1902 the 
School Board for London directed its pre- 
cept for a rate to the Corporation, and 
the applicant Norris used to collect it, 
being paid by a poundage. Since that 
Act the precept goes to the guardians, 
directed to them by the London County 
Council under section 18 of the Act of 
1902, and the rate is collected with the 
poor rate. The rates levied by the London 
County Council under the Education 
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Act, 1902, for educational purposes since 
June 30, 1904, correspond with that 
portion of the consolidated rate which was 
formerly levied by the Corporation of the 
City of London for School Board purposes, 
and on which the applicant formerly re- 
ceived commission. 

The result was that the consolidated 
rates were now less than they formerly 
were by the amount of the School Board 
rate, and the applicant's commission 
thereon as collector of consolidated rates 
was proportionately diminished, and con- 
sequently he alleged that he suffered 
direct pecuniary loss. In the year 1903 
the commission which he received on 
so much of the consolidated rate as 
was levied for School Board purposes 
amounted to 195^. or thereabouts, and he 
estimated that the annual loss of commis- 
sion consequent on the above mentioned 
transfer of powers under the Education 
Act, 1902, was not less than that sum. 

The Education (London) Act, 1903 
(3 Edw. 7. c. 24), extended and adapted 
the Education Act, 1902, to London. 

On December 17, 1904, the applicant 
gave notice to the London County 
Council of his claim to be compensated ; 
and on January 31, 1905, the clerk to the 
County Council wrote to the solicitors for 
the applicant that the Council declined to 
take his claim into consideration. 

Thereupon he appealed to the Lords 
Commissioners of his Majesty's Treasury, 
and on May 6, 1905, his solicitors were 
informed that the Lords Commissioners 
were advised that, as the London County 
Council had declined to take the appli- 
cant's claim into consideration, there was 
no decision of the County Council from 
which he could appeal, and therefore the 
Treasury had no jurisdiction in the 
matter. 

The rule nisi was then obtained upon 
the applicant's behalf. 

Macmorran, K.C, and Ri/de shewed 
cause. — Schedule IF. provision 21 of the 
Education Act, 1902, is ns follows : " Sec- 
tion 1 20 of the Local Government Act, 
1888, which relates to compensation to 
existing officers, shall apply as respects 
officers transferred under this Act, and 
also (with the necessary modifications) to 



any other officers who, by virtue of this 
Act or anything done in pursuance or in 
consequence of this Act, suffer direct 
pecuniary loss by abolition of office or by 
diminution or loss of fees or salary, in 
like manner as it applies to officers trans- 
ferred under this Act . . ." Section 120 
of the Act of 1888 enacts that '' Every 
existing officer declared by this Act to be 
entitled to compensation, and every other 
existing officer, whether before mentioned 
in this Act or not, who by virtue of this 
Act, or anything done in pursuance of or 
in consequence of this Act, suffers any 
direct pecuniary loss by abolition of office 
or by diminution or loss of fees or salary, 
shall be entitled to have compensation 
paid to him for such pecuniary loss by the 
county council, to whom the powers of 
the authority, whoso officer he was, are 
transferred under this Act. . ." By pro- 
vision 16 of Schedule II. to the Act of 
1902, "The officers of any authority 
whose property, rights and liabilities are 
transferred under this Act to any council 
shall be transferred to and become the 
officers of that council, but that council 
may abolish the office of any such officer 
whose office they deem unnecessary." 
Norris is not an officer of a body whose 
powers have been transferred, for these 
powers have been transferred from the 
School Board to the London County 
Council. The applicant has not been 
employed by the School Board. In order 
to entitle him to recover compensation, 
it would be necessary to delete the words 
" to whom the powers of the authority, 
whose officer he was, are transferred," in 
section 120 of the Act of 1888. The 
words, with the necessary modifications 
in provision 21 in Schedule II. to the 
Act of 1902, do not justify such an altera- 
tion of the section. 

The language of provision 21 of Sche- 
dule II. of the Act of 1902 must be 
limited and read subject to section 120 of 
the Act of 1888. 

R. Cunningham Glen, in support of the 
rule. — Provision 21 of Schedule II. of the 
Act of 1902 is the governing provision, 
not section 120 of the Act of 1888. If 
the part of provision 21 of Schedule II. 
to the Act of 1902, which deals with 
officers who were not transferred, does not 
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apply to such a case as the present one, it 
is wholly unnecessary and superfluous. 
Provision 21 confers certain rights, and 
the Court is hound to modify section 120 
of the Act of 1888 in order to carry them 
into effect. By reason of what was done 
in pursuance or consequence of the Act of 
1902 the applicant has suffered a direct 
loss hy diminution of fees or salary. The 
argument against the rule heing made 
absolute involves striking out the latter 
part of provision 21, which applies to 
such an officer as the applicant. 

Darling, J. — In this case I have the 
misfortune not to have come to the same 
conclusion as the rest of the Court, and 
I therefore must express my opinion 
first. 

The claim of the applicant is for com- 
pensation by virtue of the Education 
Act, 1902, and the Local Government 
Act, 1888, s. 120. It arises, as I under- 
stand, in this way : Before the passing 
of the Education Act, 1902, the applicant 
was a collector employed by the Corpora- 
tion of London, and at that time the 
School Board for London existed. When 
the School Board for London wanted its 
rate levied, it sent to the Corporation of 
London a precept, in effect telling them 
that they must collect a certain rate. 
The Corporation were then bound to 
collect that rate, and they collected it 
through their collector, the applicant. 
The Education Act, 1902, did away with 
the School Board, and from that time the 
London County Council became charged 
with the duties which the School Board 
formerly had ; and it is no longer the law 
nor the practice that the Corporation 
should collect the rate in the way in which 
it did before the passing of the Act of 
1902. So far as that part of his duties 
goes^ the applicant no longer performs it, 
and has lost the poundage which he used 
to receive for collecting those rates, and 
he therefore claims compensation. The 
Education Act, 1902, by Schedule II. pro- 
vision 16, says, ''The officers of any 
authority whose property, rights and 
liabilities are transferred under this Act 
to any council shall be transferred to and 
become the officers of that council, but 
that council may abolish the office of any 



such officer whose office they deem un- 
necessary." The applicant was the officer 
of the Corporation, and the rights, pro- 
perties, and liabilities of the Corporation 
were not transferred, and therefore he is 
not a transferred officer in that sense. 
Provision 21 of the Schedule says, '* Sec- 
tion one hundred and twenty of the Local 
Government Act, 1838, which relates to 
compensation to existing officers, shall 
apply as respects officers transferred under 
this Act." Now it seems to mo that, 
although the applicant was not a trans- 
ferred officer under provision 16 of 
Schedule II. to the Act of 1902, he would 
become a transferred officer under that 
Act if he came within the portion of 
section 120 of the Act of 1888, which 
says, '' shall be entitled to have compen- 
sation paid to him for such pecuniary loss 
by the county council, to whom the 
powers of the authority, whose officer he 
was, are transferred.'' The difficulty in 
this case is that the powers of the autho- 
rity whose officer he was are not trans- 
ferred. Therefore it seems to me that he 
would be entitled to no compensation, so 
far as I have cited the statute, because he 
does not seem to come within any lan- 
guage which I have read. But the Act 
of 1902 goes on, by provision 21 of 
Schedule II., to provide for persons who 
80 far have not been provided for. What 
sort of persons does that provision pro- 
vide for ? It says this : ** and also " shall 
apply '* (with the necessary modifications) 
to any other officers." 

I come to the conclusion that the ap- 
plicant is an officer. He is an officer of 
the City Corporation. I think, therefore, 
he comes within the word *' officers." 
The provision continues : *• who, by 
virtue of this Act or anything done 
in pursuance or in consequence of this 
Act, suffer direct pecuniary loss by aboli- 
tion of office or by diminution or loss of 
fees or salary." Now I think the appli- 
cant has suffered diminution or ]cfis of 
fees ; therefore I think he comes within 
the provision so far, and that the losif 
which he suffered was a direct pecuniary 
loss, because it was a money loss, and not 
a loss of something which might ultimately 
result in money loss. I also think that 
he suffered the loss in consequence of 
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the pasfiing of this Act of Parliament, 
because if the Act had not been passed he 
would have gone on collecting just as he 
did before the Act wa£i passed, and the 
I'elations between the School Board and 
the Corporation would have remained as 
they were, and therefore the basis of his 
employment would have remained what 
it was. Provision 21 of Schedule II. to 
the Act of 1902 concludes in this way : 
'* in like manner as it applies to officers 
transferred under this Act, . . ." Now 
he was not an officer transferred under 
the Act of 1902. If he had been there 
would have been no difficulty. He was 
not an officer who was transferred either 
directly or indirectly. He seems to be the 
very kind of person who is to be compen- 
sated by virtue of this provision. It 
appears to me, therefore, that counsel's 
argument on behalf of the applicant, that 
if provision 21, or a part of it, does not 
apply to the applicant, then the whole of 
provision 21, after the word " Act " in the 
latter part of it is absolutely meaning- 
less, is well founded. Therefore, in my 
opinion, this case is covered by the 
words " with the necessary modifications." 
In provision 21, although the applicant is 
within the intention of the provision, and 
although it was the intention to compen- 
sate him, he will not be compensated if 
the words of section 120 of the Act of 
1888 are not modified. I therefore think 
it becomes absolutely necessary to make the 
modification suggested by the Legislature 
in order that effect may be given to the 
latter part of provision 21, which, unless 
that modification is made, would, so far 
as I can see, not be capable of application 
to any class of case at all. I do so with 
very great deference to the other mem- 
bers of the Court, but I feel bound to say 
that I am of opinion that the applicant 
is entitled to have compensation paid to 
him, whatever it may be. 

Ridley, J. — I regret that I have 
come to a contrary decision to that ex- 
pressed by my brother Darling. I regret 
to differ from him, and I also regret in 
some degree the fact that, according to my 
view of the Act of 1902, the applicant is 
not entitled to compensation. The ap- 
plicant was until the passing of the 



Education Act, 1903, employed by the 
Corporation of London to collect the 
School Board rate then payable out of 
the consolidated rate. Since that date 
the education rate has been collected 
by the guardians for the London County 
Council. But his employers remain the 
same, for he was and is the servant of 
the Corporation; and it cannot be con- 
tended that he was employed either by the 
former School Board or the present County 
Council. Hence arises the difficulty in 
this case. In my opinion the Act of 
1902 only deals with, on the one side, the 
authority which loses its powers, pro- 
perty, rights, and liabilities, and on the 
other with the authority which takes up 
that property and those rights, powers, 
and liabilities — that is to Eay, with the 
School Board on ike one side and the 
London County Council on the other ; 
and it is not possible to construe that 
Act so as to include the case of a person 
who loses not his office, but a portion of 
the fees which he used to receive in his 
employment. I think that the words 
in section 120 of the Act of 1888, '^ whose 
officer he was," are a necessary part and 
shew the scope of this legislation. The 
words of provision 16 of Schedule II. to 
the Act of 1902 are: '<The officers of 
any authority whose property, rights and 
liabilities are transferred under this Act 
to any council shall be transferred to and 
become the officers of that council. . . ." 
Those officers, whose properties, rights, 
and liabilities are transferred, become the 
officers of the new council — they are • 
transferred, and are to have compensa- 
tion. But that was not a sufficient pro- 
vision, nor was it sufficient under the 
Local Government Act of 1888, because 
there were other officers who might lose 
a portion of their fees or salary, and so 
suffer by virtue of the Act a direct 
pecuniary loss. They also were included 
in section 120 of the Local €k)vernment 
Act, 1888, which dealt not only with an 
officer who was declared to be entitled to 
compensation because he was transferred, 
but also with an officer who suffered 
'^ by diminution or loss of fees or salary." 
The same words are used as those which 
are contained in provision 21 of Sche- 
dule II. of the Education Act, 1902. Is 
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it not apparent that the object of the 
Act of 1888, and of provision 21, is to 
deal with a person who was employed by 
the losuig authority — by the former au- 
thority perhaps, would be a more proper 
expression to use — but not solely employed 
by them, who was not transferred, but who 
suffered a direct pecuniary loss from the 
fact that some of his employment was 
taken away from him and taken up by the 
new authorities? In such a case both 
provision 21 of the Act of 1901 and sec- 
tion 120 of the Act of 1888 appear to me 
to say that he is to get compensation as 
well as the officer I have already dealt 
with, who was transferred and whose 
office might be abolished. The second 
class of officer, who only lost a portion 
of his fees, was also to be compen- 
sated, and he was to be compensated 
by the County Council or by the new 
authority to whom the powers of the 
authority whose officer he was are trans- 
ferred under the Act of 1902. I am 
therefore of opinion that no mere total 
or partial loss — no loss of fees or salary 
— ^is intended to be included, but the 
officer is to be compensated by the taking 
up authority to whom the powers of the 
authority whose officer he was are trans- 
ferred. I understand that my brother 
Darling endeavours to enlarge the scope 
of the enactments which I have been 
mentioning by saying that the latter 
part of provision il of Schedule II. to the 
Act of 1902 includes other officers who 
do not immediately come within sec- 
tion 120 of the Act of 1888, because 
they are not officers of the authority 
whose duties are transferred under the 
Act, and they are mentioned in order 
intentionally to include them, although 
they were not employed by the former 
authority. Now I cannot follow him in 
that endeavour to explain the Act of 
1902 in favour of this applicant. The 
same words are in section 120 of the Act 
of 1888, and in my opinion, while they 
include the case of an officer who has only 
partially lost his salary, or the amount 
of fees to which he is entitled, yet it is 
in his case, as well as in the case of a 
totally transferred officer, necessary that 
he should have been the officer of the 
finrmer authority. 



I think that the words are difficult to 
construe because we are endeavouring to 
apply them to a state of facts not con- 
templated at the time the Act of 1888 
was drafted, but I fail to see how the 
words " with the necessary modifications " 
can be pushed so far as to say that tho 
words " whose officer he was " ought to 
be struck out. That would be to alter the 
whole scope of these enactments. If it 
were merely a difference in the machinery ; 
a difference between the men in one 
office and in another; or a difference 
between the Metropolis on the one hand 
and the provinces on the other; or 
between the authorities dealt with in the 
Local Government Act, 1888, and those 
which are dealt with in the Education 
Act, 1902, 1 should apply such a modifi- 
cation at once ; but I cannot think that 
we ought to stretch the words so far as to 
say a man is brought within the scope of 
this compensation clause who was not 
employed by the former authority. As to 
the words *' direct pecuniary loss by aboli- 
tion of office," ought they not to be read 
as meaning to limit the officers who are 
to recover compensation to those who had 
received directly from their employers — 
that is to say, the former authority — ^a 
salary, and now will receive less) I 
think, however, it is possible that that 
construction must not be too much em- 
phasised, and that an explanation might 
be given of the words in another sense, 
but still it is rather in favour of the view 
which I have somewhat regretfully come 
to on the construction of these statutes. 

Lord Alvksstone, C.J. — As soon as I 
appreciated the arguments, this case pre- 
sented considerable difficulty to me, and 
that difficulty is accentuated by tbe fact 
that my brothers Darling and Bidley do 
not agree in their view of the Act of 
1902, and each has given very good 
reasons for adopting the particular view 
which commends itself to him. In the 
result, I agree with my brother Bidley 
that provision 21 in Schedule II. to 
the Act of 1902 is not sufficient to give 
t his particular officer compensation. I 
do not feel pressed by the suggestion 
that this view creates an injustice. 
The applicant is an annual officer of tbe 
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Corporation ; be undoubtedly would 
collect in the particular year before the 
change la. 2d. in the pound for the 
School Board rate. He did so, and was 
paid on the poundage basis, and if he is 
not satisfied now that he collects less, he 
must make a fresh arrangement with the 
Corporation. He need not go on collect- 
ing unless he likes, and therefore I do 
not myself see any ground for thinking 
that he is a person specially to be 
considered as coming within this pro- 
vision. I merely mention that as having 
some bearing on the question of direct 
pecuniary loss. 

I now desire to consider this question 
and these provisions having regard to 
the purview of the Act of 1902. In 
the first place I think the objects of 
the statute have been a little overlooked, 
one of which was the transfer of the source 
from which the funds were to come ; the 
other was the transfer of the powers and 
the property to the new authority. 
Sufficient attention has not been paid 
to section 25 of the Act of 1902, 
which is as follows : '' The provisions set 
out in the First and Second Schedules to 
this Act, relating to education committees 
and managers and to the transfer of pro- 
perty and officers and adjustment, shall 
have effect for the purpose of carrying 
the provisions of this Act into effect." 
In other words, it is plain that this 
schedule is formed with reference not only 
to the transfer of powers, but also to the 
transfer of property. That fact necessi- 
tated certain modifications in section 120 
of the Act of 1888, which is incorporated 
into the Act of 1902. In my opinion 
that section does not go far enough to 
support the contention upon behalf of the 
applicant. The Act of 1902 deals with 
school boards, managers, and owners of 
schools, officers of the school boards, 
officers or servants of managers, and I 
think a third class, of which the applicant 
is probably a very good example — 
namely, persons who were affected by 
the Act, and yet were not under a school 
board, or under the managers, and could 
not be said in any sense to be officers of 
the school board, or of the managers. 
Before saying anything more, I ought, 
perhaps, to mention that section 18 of the 



Act of 1902 provides for various ways in 
which the fund is to be raised, and in 
which the expenses of the Act are to be 
met, the result of which is that the money 
is no longer collected by the Corporation 
of London through their collector, but is 
collected by some other officer represent- 
ing some other rating authority. 

Provision 16 of Schedule II. to the Act 
of 1902 deals with the simple case of an 
officer of a school board being trans- 
ferred ; if his office is abolished he geta 
compensation. Then we come to pro- 
vision 21, which had, in my opinion, to 
be inserted having regard to the different 
sets of persons whose rights, powers, and 
property were being affected. 

This provision was necessary because the 
officers of managers were affected by the 
Act, and the modification indicated in 
clause (c) of the provision is " any refer- 
ence to powers transferred " — that is, any 
such reference in section 120 of the Act 
of 1888 " shall be construed as a reference 
to property transferred." In my judg- 
ment it is not unimportant to observe 
that which my brother Ridley has already 
pointed out — namely, that the words 
* direct pecuniary loss by abolition of 
office or by diminution or loss of fees or 
salary " were already in section 120 of the 
Act of 1888 ; but the only cases in which 
there could be compensation paid under 
section 120 of that Act were those where 
the officer was the officer of the authority 
from whom the powers were taken, and 
the compensation was to be paid by the 
authority to whom the powers were 
transferred. Now that was not sufficient : 
it was necessary to provide for the case 
of the transfer of the property, and accord- 
ingly it is enacted that if the property is 
transferred it shall, for the purpose of sec- 
tion 120 of the Act of 1888, be equivalent 
to powers being transferred. This con- 
sideration does not exhaust the argu- 
ment in favour of the applicant to which 
my brother Darling has referred, but ic 
supplies, at any rate, one reason for the 
insertion of those words. There is the 
officer of the managers, or of a person or 
body whose property is transferred, and 
his office is abolished, although he is not 
transferred — his office may be abolished, 
or there may be diminution of his fees or 
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salary ; therefore he is to have compensa- 
tion. It seems to me that there was 
clearly a necessity for this modification of 
section 120 of the Act of 1888 by reason 
of the double or the complex subject- 
matter with which the Act of 1902 was 
dealing. 

The applicant was a servant or collector 
of the rating authority (the Corporation 
of London) which had to obey the pre- 
cept of the School Board. He was not 
the officer of any body whose powers or 
property was transferred to the Council. 
I do not know whether it can fisiirly be 
said that he suffered direct pecuniary 
loss by virtue of the Act of 1902, or of 
anything done in reference to it ; but at 
any rate he can only be said to be a 
person who has suffered that direct pecu- 
niary loss if he is an officer referred to in 
the latter part of the provision to which 
my brother Darling calls attention. In 
my judgment, inasmuch as those words 
were necessary in order to deal with the 
case of many persons who would not get 
compensation — there being no transfer of 
powers — who might be the servants 
possibly of the School Board, and yet not 
be their officers, because they did not 
work for the School Board alone, but only, 
for instance, collected money or did some 
duties for the School Board, or the case of 
persons who were not transferred because 
they were only the servants of managers, 
whose property was transferred, whereby 
the servants' duties, and consequently 
their salaries, are diminished, I cannot 
construe the words "with the neces- 
sary modifications" in provision 21 of 
Schedule II. to the Act of 1902 as 
enabling us to do more than modify sec- 
tion 120 of the Act of 1888, in order 
to give effect to the clear purpose and 
intention of the Act of 1902. It would, 
in my opinion, be going too far to say 
that under such words as *'with the 
necessary modifications " the Courts can 
legislate in the sense of bringing within 
the purview of the section, or of such 
legislation, persons who, in the ordinary 
construction of the words, would be out- 
side it. My brother Darling has met 
that difficulty from his point of view by 
coming to the conclusion that the officers 
are directly within the words, '* by virtue 



of this Act or anything done in pur- 
suance or in consequence of this Act, 
suffer direct pecuniary loss by abolition 
of office or by diminution or loss of 
fees or salary.'' It seems to me that 
if persons who are in the employment of 
third persons, from whom no powers or 
property is taken away, are to be held to 
be entitled to compensation, then clearer 
language should have been used. With 
great respect to my brother Darling's 
opinion, and to the reasons which he has 
given, of which I fully feel the weight, I 
come to the conclusion that this rule 
should be discharged. 

Bide diaehtxrged. 



Solicitors— Rivington k. Son, for applicant ; 
T. W. S. Beny, for respondents. 
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Lord Alverstone, C.J. "n 

1905. I ^"^^^^^ 

Dec. 20. J 

[75 L. J. K.B. 249.] 

AdvUeration — Sample — Division into 
Three Porta — Sufficiency of each Part for 
Analyeis — Sale of Food and Drugs Act, 
1875 (38 dh 39 Vict. c. 63), a, 14. 

Where an article ia purchased far 
analysis under section 14 of the Sale of 
Food and Drugs Acty 1875, each of the 
three parts inio which, in aooordamoe with 
the requirements of Vie section, it is to be 
divided, must be sufficient in quantity to 
afford reasonable faeiUtiesfor the purpose 
of analysis. 

Case stated by Justices of Cheshire. 

At a petty sessions held at Birkenhead, 
an information preferred by the re- 
spondent against the appellant, undei: 
the Sale of Food and Drugs Acts, 1875 ta 
1899, charging that the appellant on 
November 11, 1904, at Hoylake, by. 
H 
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James Barry her servant, unlawfully sold 
to the respondent a certain article of food, 
to wit, brandy, which was adulterated 
with gpirit not derived from the grape, 
and which was not of the nature, sub- 
stance, and quality of the article de- 
manded by the purchaser, was heard and 
determined by the Justices, and the 
appellant was convicted and ordered to 
pay a fine. 

On November 11, 1904, the respondent 
purchased from the appellant's barman 
half a pint of brandy. The respondent 
divided the brandy into three parts as 
required by section 14 of the Act, and 
delivered one of the parts to the appellant 
or her agent. He sent another part to 
the public analyst, and retained the third 
part, which was afterwards sent to the 
Government laboratory. The part sent 
to the public analyst weighed five ounces ; 
the part retained by the respondent, 
about three ounces; and the part de- 
livered to the appellant, between two 
and two and a-half ounces. 

The public analyst analysed the part 
sent to him, and gave a certificate stating 
that the sample was adulterated with 
proof spirit derived from some source 
other than the grape. 

For the appellant an analytical chemist 
was called, who stated that the part given 
to the appellant had been sent to him for 
analysis, but that he had refused to 
analyse it as it contained less than three 
ounces. On behalf of the respondent the 
public analyst stated that he could not 
make a complete analysis with less than 
five ounces. 

For the appellant it was contended that 
the sample ought to have been divided 
into three equal parts, and that, as this 
had not been done, there had been no 
compliance with section 14 of the Act. 
' The Justices were of opinion that there 
had been a sufficient compliance with the 
requirements of the section, and overruled 
the objection. 

The question for the opinion of the 
Court material to the present report was, 
whether the conviction was wrong on the 
ground that the sample of brandy pur- 
chased from the appellant s agent was 
divided into three unequal parts, to wit, 
one part containing five ouncesi one part 



containing about three ounces, and one 
part containing less than two and a-half 
ounces. 

Piok/ord, K.C, {CuMeri'SmUk with 
him), for the appellant.-^Tfae three parts 
into which an article purchased for the 
purpose of analjTsis must, under section 14 
of the Act of 1875, be divided must be 
such as to be sufficient for the purposes 
of analysis. This is dear from section 22 
of the Act. M€L9on v. Corodary [l90o]^ 
shews that a strict complianoe with the 
requirements of section 14 is a condition 
precedent to a prosecution under 1^ Act. 

[Smiih V. Sa/nag$ [l905]> and Bamei 
V. Ckipp [1876] ^ were also referred to.] 

Eldon Bofnkea, K.C. {Ledie SeoU with 
him), for the respondent. — It is not a con- 
dition precedent to a prosecution that a 
sample should be divided into three parts, 
each of which shall be sufficient to admit 
of a proper analysis being made. There 
may well be oases where it ia impos- 
sible for a purchaser to buy enough of an 
article to make each of the tiiree parts 
large enough to obviate a dispute as to 
whether they are sufficient for analysis 
or not. It is a matter of evidence ; and 
if the Justices think that a particular 
sample is not sufficient they should state 
that the evidence does not satisfy them 
that it is sufficient to enable a sati^EUstory 
analysis to be made. There is nothing 
in the Act which specifies the size of the 
sample to be taken. 

LoKD Alvebstone, C.J. — ^This case is 
important, because it has been said by 
counsel for the respondent that the con- 
sequence of our taking the view which 
has been contended for on behalf of the 
appellant would be that the Act would be 
seriously impaired. I have come to a dif- 
ferent conclusion. There was a purchase 
of half a pint of brandy by the respondent, 
which was divided into three parts. One 
part, weighing five ounces, was sent to the 
public analyst; another, weighing three 
ounces, was put aside, and idtimately 
sent to the Government analyst ; and a 

(1) [1900] M.C. 178; 69 L. J. Q.B. 667; 
[1900] 2 Q.B. 419. 

(2) [1905] M.C. 169; 74 L. J. K.B. 676 
[1906] 2 K.B. 88. 

(3) 47 L. J. M.O. 85 ; 3 Br. D. 176, 
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third part, weighing about two anda-half 
oances, was given to the seller, the 
appellant. We have to decide whether it 
is a valid objection to these proceedings 
that the parts into which the sample 
was divided were not each of them suffi- 
cient to enable a checking analyds to be 
made. Now the provisions of section H 
and some other* sections are of import- 
ance. Section 14 says: ^'The person 
purchasing any article with the intention 
of submitting the same to analysis shall, 
after the purchase shall have been com- 
pleted, forthwith notify to the seller or 
his agent selling the article his intention 
to have the same analysed by the public 
analyst" — ^that has been held to be a con- 
dition precedent in the strictest sense of 
the term — '' and shall offer to divide the 
article into three parts to be then and 
there separated, and each part to be 
marked and sealed or fastened up in 
such manner as its nature will permit, 
and ehall, if required to do so, proceed 
accordingly, and shall deliver one of the 
parts to the seller or his agent. He shall 
afterwards retain one of the said parts 
for future comparison and submit the 
third part, if he deems it right to have 
the article analysed, to the analyst." 

It was contended that it was not a 
condition precedent that the two parts 
kept should be as sufficient for the pur- 
pose of analysis as the part submitted 
to the public analyst. The perusal of 
the section is, to my mind, conclusive 
against such a view. I should have 
thought that the most superficial con- 
sideration would have forced one to the 
conclusion that the three parts must 
afford substantially the same facilities for 
analysis. I do not mean that they must 
all be mathematically equal. But I con- 
fess I cannot understand on what ground 
it can be contended that the part which 
is given to the analyst whose analysis 
maybe used -for the prosecution, should 
afford greater facilities for examination 
than the other two parts. It seems to 
me contrary to natural justice. When 
one turns to section 20 this view is, in 
my opinion, confirmed: **When the 
analyst having analysed any article shall 
have given his certificate of the result, 
from which it may appear that an offence 



against some one of the provisions of 
this Act has been committed, the person 
causing the analysis to be made may 
take proceedings." Then, by section 22 : 
" The justices before whom any complaint 
may be made, or the Court before whom 
any appeal may be heard, under this Act 
may, upon the request of either party, 
in their discretion cause any article of 
food or drug to be sent to the Commis- 
sioners of Inland Revenue." Now, that 
was not thought strong enough, because 
by section 21 of the Act of 1899 it is pro- 
vided that the Justices '^ shall on the re- 
quest of either party" cause the article of 
food or drug to be sent to the Commis- 
sioners for analysis. In the one section 
it was in the discretion of the Justices. 
They had a discretion as to the sending 
of the sample under section 22 of the 
Act of 1875, but that discretion was 
taken away by section 21 of the later 
Act, and they now have to send it on 
the request of either party. Then we 
have to consider the third portion, 
which, if required, is to be delivered 
sealed up to the seller or his agent. It 
would be little less than a farce if the 
part which is delivered to the seller or 
his agent were not sufficient for analysis. 
The whole scheme of the Act, to my 
mind, points to this being a formal part of 
the proceedings. Now, is there any reason 
why, having regard to the legislation, 
this matter should be strictly carried out) 
It seems to me that there is good reason, 
because under section 21, on production 
of the certificate of the public analyst, 
the Justices may act upon it if they like 
without further evidence, unless the defen- 
dant requires that the analyst shall be 
called as a witness. It is therefore of 
the greatest importance that there should 
be a proper opportunity of checking or 
coirecting any analysis that is made. 
I therefore come to the conclusion 
that the three parts of the sample 
must at least each be sufficient for the 
subsequent purposes contemplated by the 
Act — namely, analysis by a Government 
analyst, or by some one whom the 
seller may himself wish to call. Now it 
is not disputed in this case that two of 
the parts of the sample did not fulfil this 
purpose. The Justices have found that 
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the analjst who was asked to examine 
the seller's portion refused to do so on 
the ground that it contained only three 
ounces. The public analyst said that he 
could not make a complete analysis with 
less than five ounces. There is no evidence 
before us, nor was there any before the 
Justices, as to the sufficiency of either of 
those parts for the purpose of analysis. 
Therefore, on the point that in order to 
found a prosecution the person purchasing 
must divide the article so that each of the 
three parts may be sufficient for analysis, 
it would be a very grave objection to the 
Act if it were held to be sufficient that 
only one part — that which is to be sent 
to the public analyst — is sufficient for 
the purpose of analysis. 

The Justices have come to the con- 
clusion that it was not necessary that 
the other two portions of the sample 
should fulfil the same conditions as the 
portion sent to the public analyst, and 
that being so this conviction ought not to 
stand. I can only say that if there be 
cases, as has been suggested, in which it 
is impossible to get three sufficient parts 
of a sample, I have never heard the 
suggestion made before, and it is not in 
accordance with my experience. If it be 
so, it is a matter for the Legislature to 
deal with. I think that this conviction 
should be quashed. 

Lawbance, J.| and Ridley, J., con- 
curred. 

Appeal aUoioed. 



Solicitors— A. B. Sanders, agent for Thomp- 
son, Hughes & Mathison, Birkenhead, for 
appellant ; Prltchard, Englefield & Co., 
agents for Cecil Holden & Cotton, Birken- 
head, for respondent. 

[Beported by F. Cowper, Esq., 
BarHtter-at'Law, 



^^mT' ^' \ Thompson v. Hammersmith 
Dec 14* 19 ) Borough Council. 
[75 L. J. Ch. 129.] 

Metropolis — Alteration of Street — Potoer 
to Take Buildinge — Separable Fart of 
House — Roiise under Alteration — Effect 
of Alteration on Rights of Parties — 
Michael Angelo Taylor's Act (67 Geo. 3. 
c. ocxix,), ss. 80 and 82. 

The Act 57 Geo. 3. c. xxix^ known as 
Michael Angelo Taylor's Act, does not 
authorise a local authority to take part of 
a house unless that part is separable— that 
is, can be removed without destroying the 
house as a house. 

Gibbon v. Paddington Vestry (69 L. J. 
Oh. 746; [1900] 2 Oh. 794) and the dicta 
in Gordon v. St. Mary Abbott's Vestry 
(63 L. J. M.C. 193, 196, 197 ; [1894] 
2 Q.B. 742, 750, 751, 75i) followed. 

The fact that at the date of the notice to 
treat the owner or occupier is intending to 
alter the house is immaterial and does not 
enlarge the rights of the local authority. 
At the most it is relevant only if the altera- 
tions wiU result in a new hotue^ of which 
the part required by the local authority is 
not on essential part. 

Witness action. 

The plaintiffs A. W. Thompson and 
A. R. S. Jackson, clothiers and outfitters, 
trading in co-partnership, entered into 
possession on June 8, 1905, of the mes- 
suage and shop No. 98 King Street, 
Hammersmith, under a lease dated 
May 15, 1905, for a term of forty years 
from March 25, 1905, at a rent of 250/. 
per annum. The lease contained a cove- 
nant by the lessees to alter the premises 
according to plans approved by the lessor, 
and they entered into a contract for the 
said alterations at a cost of 400/., the 
work being commenced forthwith. 

On June 16, 1905, the defendants, the 
Borough Oouncil of Hammersmith, in 
pursuance of a general scheme for widen- 
ing King Street — the main street of 
Hammersmith — ^served a notice on the 
plaintiffs under 57 Geo. 3. c. xxix. (com- 
monly called Michael Angelo Taylor's 
Act ^), to treat for the purchase of 

(1) The Act 57 Geo. 3. c. zziz., intitaled 
**An Act for better paving, improving, and 
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their estate and interest in a part of 
the premises, heing a strip of the 
entire frontage to a depth varying from 
5 feet 2 inches at the east, to 7 feet 
2 inches at the west, end. 

The premises had a frontage of 26 feet 
on King Street, and had originally heen 
two houses. An old chimney-stack still 
stood where the party-wall had been, 
and with it most of the fireplaces were 

regulating the streets of the Metropolis, and 
removing and preventing naisanGes and ob- 
stmctions therein," by section 80, which gives 
power to local aathorlties (ifUer alia) to widen 
streets, enacts ** that if any houses, walls, 
buildings,^lands, tenements, and hereditaments, 
or any part thereof, shall be adjudged by the 
said " [local authorities] " to project into, ob- 
struct, or prevent them from so . . . widening 
. . . the said streets . . . and that the posses- 
sion . , . of such houses, walls, buildings, lands, 
tenements, or hereditaments will be necessary 
for that purpose, it shall and may be lawful to 
and for the said " [local authorities] ** . . . to 
treat, contract, and agree . . . with the several 
. k . owners ... or occupiers of all such houses, 
walls, buildings, lands, and hereditaments, of 
whatsoever nature, . . . for the'purposes afore- 
said, and to pay for the same such . . . sums of 
money as shall be agreed upon . . . and to 
pull down, use, sell, or dispose of such houses, 
walls, and buildings, and the materials thereof, 
and lay the sites thereof, and also such other 
lands, tenements, or hereditaments, or so much 
thereof as they the said" [local authorities] 
** shall think proper, into the said streets. . . . 
Section 82 enacts " that if any . . . persons 
seized or possessed of or interested in any such 
houses, buildings, lands, tenements, or here- 
ditaments as aforesaid, shall refuse to treat or 
agree, or shall not agree, . . . with the said " 
[local authorities] "for the sale and convey- 
ance of their respective estates and interests 
therein, ... it shall be lawful for the said** 
[local authorities] **and they are hereby re- 
quired, to issue a warrant . . . directed to the 
tiheriff ... or other proper officer . . . who is 
hereby . . . required accordingly to impannel, 
... a jury . . . and the said jury . . . shall 
inquire of the value of such houses, buildings, 
lands, tenements, or hereditaments, and of the 
proportionable value of the respective estates 
and interests of all . . . peraons seized or 
possessed thereof, or interested therein, or of 
or in any part or parts thereof, and shall assess 
. . . the sum or sums of money to be paid to 
such . . . persons . . . respectively, for the 
purchase of such houses, buildings, lands, tene- 
ments, or hereditaments, and of such respective 
estates and interests therein, and also for good 
will, improvements, or any injury or damage 
whatsoever that may affect any such . . . 
persona." . . . 



OoUKOIL. 

connected. There were three floors, the 
rooms on the first-floor and the attics 
being about 15 feet in depth from the 
street to the back wall, which latter was 
supported on girders, the ground-floor 
of the building extending considerably 
further back. Behind was a garden, the 
far end of which was 96 feet from King 
Street. 

The plaintifis' intention was to alter 
the three floors into two of greater alti- 
tude, and to remove the chimney-stack. 
Their plan was to have a roomy and lofby 
shop, 15 feet in depth, with a back shop 
and business premises behind, and a show- 
room on the upper floor of the same 
depth as the shop. They alleged that if 
the strip were taken by the defendants 
the shop would be rendered less com- 
modious, would be deprived of the portion 
most suitable for the display of goods, 
would be set back from the frontage -line 
of the adjoining houses, Nos. 96 and 100, 
and woald be rendered practically unfit 
to be occupied for the plaintifftt' or any 
other retail business ; also that the show- 
room would be reduced in depth, and that 
its front wall would not be parallel to its 
back wall. The stack of chimneys would 
also have to be removed. The plaintiffs 
consequently served a counter-notice re- 
quiring the defendants to take the whole 
of the premises, their estate and interest 
in which they valued at over 4,000/. 

The defendants did not accede to this 
proposal, and on October 24, 1905, made 
a tender of 1,100/. for the value of the 
plaintifis' leasehold estate and interest in 
the strip mentioned in their original 
notice, and as recompense and satisfaction 
for the injury or damage sustained by 
the plaintiffs. 

The plaintifl*s declined the ofier, and 
issued their writ for an injunction to 
restrain the defendants from proceeding 
under their notice of June 16, 1905, to 
take such part of the lands and heredita- 
ments of the plaintifis as was therein 
mentioned. 

Buckmaater, K.C.y and WaggeU^ for the 
plaintifis. — This is an action to restrain 
the defendants, the mayor, aldermen, 
and councillors of the borough of Ham- 
mersmith, from proceeding under a notice 
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given under Michael Angelo Taylor's 
Act ' to treat for the purchase of the 
plaintiffs' estate and interest in a portion 
of their shop. The authorities shew that 
a local hody cannot compulsorily take a 
part of a house under that Act, if by so 
doing it leaves the house substantially 
different from what it was before and 
incapable of being used for the same 
purpose OS theretofore — Gordon v. St. 
Mary Abbotts Vestry [i894] ^ and Gibbon 
v. PaddingUm Vsatry [1900].^ It is no 
answer for the defendants to say that the 
plainti^ have plenty of space behind and 
could set the front of their shop further 
back. 

TBucKLBY, J. — Gordon v. St. Mary 
ASbott*8 Vestry ^ was only a decision that, 
though the Act says " houses," it includes 
part of a house, but that what '* part of a 
house " means is matter of fact. That is all 
the case decides ; the rest is dictum only.] 

The principle was adopted by Stirling, J., 
in Gibbon v. PaddingUm Vestry,^ and is 
accepted as law — see Pescod v. West- 
minster Corporation [l905].* 

AsiUmry^ K.C.^ and Courthope-Munroe 
(Lcmgston with them), for the defen- 
dants. — It is clear on the authori- 
ties that part of a house can be taken, 
but that is limited by certain matters 
which are questions of fact in each parti- 
cular case — ^namely, whether the taking 
will so alter the place that what remains 
will not be appropriate for the purpose 
for which it is to be used. 

The whole point of Stirling, J/s 
judgment in Gibbon v. Paddington 
Vestry^ was that he was dealing with 
houses which were to remain. In the 
present case the shop is practically to be 
pulled down and rebuilt. The case is 
therefore similar to Thomas v. Daw 
[1866]^ where Kindersley, V.C, held 
that a house intended to be pulled down 
must be considered as a house actually 
pulled down, and that, the plaintiff's pro- 
perty being thus merely land, the Com- 
missioners of Sewers could not insist, as 

(2) 63 L. J. M.C. 193, 196, 197 ; [1894] 2 Q.B. 
742, 750. 761, 754. 

(3) 69 L. J. Ch. 746 ; [1900] 2 Ch. 794. 

(4) [1905] M.C. 263; 74 L. J. Ch. 664; 
[3905] 2 Ch. 475. 

(5) 36 L. J. Ch. 201, 203, 205 ; L. R. 2 Ch. 1, 
'dn., 7, 8. 



they claimed to do, on taking the whole, 
but must be contented with the part 
actually required. Lord Chelmsford, L.C.» 
on appeal, differed from the Yice-Chan- 
cellor's reasoning, for he considered that 
even in the case of a building the Act 
contemplated the taking of a part if a 
part only was required. He, however, 
affirmed the decree on the ground that 
the Commissioners had not formally 
adjudged the whole site to be necessary, 
and that such adjudication was an essen- 
tial preliminary which, if carried out 
honestly, although erroneously, could not 
be questioned. That case was referred to 
in Gard v. Sewers Commissioners [l885V 
where Baggallay, L.J., and Bowen, L.J., 
said the adjudication must be exercised 
honestly and reasonably. That is the 
true test, and it is applied with reference 
to the £(icts in each case, as in Tevli^e v. 
St. Mary Abbott's Fw^ry Fisssl ^ and Aldis 
V, London Corporation ri899J.* The dis- 
cretion of a local authority exercised bona 
fide cannot be questioned — Stroud v. 
Wandsworth District Board of Works 
[1894] ^ and Metropolitan District Eaikoay 
v. Fulham Vestry [l896].^® 

In the present case the plaintiffs will 
only have to set back the front of their 
building a few feet; and the objection 
that their shop will thus be placed further 
back than the adjoining houses is ill- 
founded, for the scheme involves the 
setting back of those houses also — indeed, 
the defendants have already come to terms 
with the owners of No. 96 for this pur- 
pose. If this had been apprehended by 
the plaintiffs it is likely that these pro- 
ceedings would never have been com- 
menced. Moreover, they must have 
known when they took their lease that 
the present question would be likely to 
arise. It is only a question of money, 
and the price the defendants offer is 
ample compensation for any damage. If 
they must purchase the whole of the 
plaintiffs' property the same claim might 
be made all along the street where widen- 

(6) 54 L. J. Ch. 698. 706, 709 ; 38 Ch. D. 
486. 607, 512. 

(7) 55 L. J. Ch. 23 ; 30 Ch. D. 642. 
(%) 68 L. J. Ch. 576 ; [1899] 2 Ch. 169. 
(9) 63 L. J. M.C. 88 ; [1894] 2 Q.B. I. 

(10) 65 L. J. Q.B. 29 ; [1895] 2 Q.B. 443. 
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ing is contemplated. This would tend to 
mSke improvements impossible, and the 
Act would become nugatory. 

Bttckmaater^ E,C., and WaggeU, for the 
plaintifiSsi, were not called on to reply. 

BuCKLBY, J. — The question I have to 
decide is whether the defendants are 
entitled to proceed under a notice to treat 
dated June 16, 1905, with respect to a 
house numbered 98 King Street, Hammer- 
smith. It is a notice to treat by which 
the defendants desire to acquire a strip 
off the front of the house, varying in 
depth from 5 feet 2 inches at the eastern 
end to 7 feet 2 inches at the western 
end. 

First as to the law. Section 80 of 
Michael Angelo Taylor^s Act does, but 
section 82 does not, add to the general 
words '' houses, walls, buildings, lands, 
tenements and hereditaments " the words 
** or any part thereof." In Gordon v. St, 
Mary Abbotfe Vestry,^ however, it was 
decided in the Divisional Oourt that the 
words ** or any part thereof" are by im- 
plication carried on into the words " such 
houses, buildings, lands," and so on, in 
section 82, with the result that under 
that Act compulsory purchase may be 
made of part without taking the whole — 
thus differing from a purchase to which 
section 92 of the Lands Clauses Act, 1845, 
applies. As matter of decision that 
case ends there. The parties in that case 
were willing that the motion should be 
treated as the trial of the action, but the 
Court declined so to deal with it, and as 
a matter of interlocutory order refused to 
restrain the vestry from proceeding upon 
their notice to treat ; and this upon the 
ground that the Court could not until 
the trial of the action determine the 
question whether that which the vestry 
proposed to take was or was not a part of 
the premises within the Act of Parlia- 
ment. As matter of dictum, however, 
the Court there did go on to say what 
would satisfy the words '^or any part 
thereof." They laid down that a house is 
prima facie an unit incapable of division, 
and thisit the vestry could take part of a 
house only when that part was separable 
from the house so that it could be re- 
moved without destrqjdng the house as a^ 



house. I heed scarcely say that I should 
have had no hesitation in following this, 
although it was but diehim. But the 
matter does not stop there, because in 
Gibbon V. Faddington Veairy^ this matter 
was the subject of decision by Mr. Justice 
Stirling. At the trial of the action in 
that case Mr. Justice Stirling held that 
the owner could compel the vestry to 
take the whole of the house when the 
part which they claimed the right to 
take was not, within Gordon v. St, Mary 
Abbott's Vtxtry^K part separable ixom the 
house so that it could be removed with- 
out destroying the house as a house. 

As to the next point let me suppose that 
the house in question is one to which the 
owner is at the date of the notice to treat 
making, or proposing to make, or is under 
covenant to make, alterations. The de- 
fendants argue upon some words of Vice- 
Chancellor Kindersley in TlwrnoB v. Law * 
that in such a state of facts the matter is 
to be treated as if that which the owner 
was contemplating doing had been done. 
The Vice-Chancellor's words are these: 
*' At the time of the notice, it was true, 
No. 50 was not pulled down, but it was 
intended to be pulled down, and must for 
the purposes of this motion be considered 
as a house actually puUed down." The 
Vice-Chancellor's decision was appealed 
from, and upon appeal, as I understand 
the judgment of Lord Chelmsford, the 
Lord Chancellor did not agree with the 
43entence I have quoted ; he refers to it, 
and, after saying that he is not disposed 
to agree exactly with the reasons which 
appear to have governed the Vice-Chan- 
<»lior's decision, he goes on to affirm his 
decree, not upon the grounds which the 
Vice-Chancellor had assigned, but upon 
the ground that the Commissioners had 
not satisfied the essential preliminary as 
to No. 50, in that their adjudication was 
not that the site of No. 50 was necessary, 
hut only that part of the site of No. 50 
was necessary, for the purposes of the 
Act. 

Apart from that case, and regarding 
the matter upon principle, it seems to me 
that the rights of the defendants must 
l>e determined, not upon that which the 
owner had in contemplation when the 
notice to treat was served, but upon 
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the rights which the owner had, as 
owner of a house which, at the date of 
the notice to treat, was of a particular 
kind, and which the owner might or 
might not, as he was minded, alter as he 
pleased. By the word " owner " here I 
mean all the owners at the time in 
question — that is to say, for the purposes 
of the present case, not the lessees only, 
but the lessor .also. The defendants' 
rights are not, in my opinion, enlarged 
by reason of any intended voluntary 
alterations which the plaintiffs were to 
make, or were under covenant to make. 
At tTie most that consideration could be 
relevant only if the alterations in question 
would, if carried into effect, result in a 
new house, of which the part which the 
defendants desired to take was not an 
essential part. The fact that the plaintiffei 
are making, or are under covenant to 
make, certain alterations does not autho- 
rise the defendants to say, "You must 
make further alterations, which will cost 
you no more and will answer your pur- 
pose just as well, and which when made 
will render the part which we want no 
longer an essential part of the house." 
The plaintiffs are entitled to say that the 
matter is to be dealt with by regarding 
the house as it in fact was at the date of 
the notice to treat, or at the most as it 
will be when altered in the way in which 
they are going to alter it. 

This being the law which in my opinion 
I have to apply, the relevant facts are as 
follows : The plaintiffs on May 15, 1905» 
took a lease of this house. They had 
then seen the tracing which is in evi- 
dence, and knew that such a widening as 
is here in question was in contemplation 
as regards their house. Their lessor^ 
however, could and did give them a 
leasehold interest in such a house as was 
then on the site. The defendants' rights 
are no larger by reason of the fact that 
the plaintiffs took a lease of a house as 
against which they knew that the defen- 
dants were minded to exercise such 
rights as Michael Angelo Taylor's Act 
gave them, and of which the defendants 
were asserting, if that were the fact, 
that they had a right to take this strip. 
The question is: What rights does the 
Act give them! Have they, or have 



they not, a right to take the strip? 
Those rights I have discussed above. 
The question then is, whether the part 
which the defendants propose to take is 
separable from the house, so that it can 
be removed without destroying the house 
as a house. 

Now upon that the first point upon 
which I comment is this : The building as 
it stood on June 16, 1905, was provided 
with, and warmed by, fireplaces set in a 
large chimney-stack, which was very 
ancient, I should think, by the position 
in which it stands, and which was mid- 
way between the two small houses which 
made up the larger house as the plaintiffs 
intend to occupy it. By taking the strip 
in question the defendants would have 
destroyed the whole of the chimney-£tack, 
and destroyed all the fireplaces that 
warm the rooms in the different parts 
of this house. Of course, it is obvious 
that that is taking such a part 
of the house as not to leave it such a 
house as it was before ; it could not be 
enjoyed as a house. But it is said, and 
said truly, that the plaintiffs were going 
to destroy the chimney-stack themselves 
in the alterations they were going to 
make. But mark, they were going to 
destroy the chimney-stack for the pur- 
pose of enjoying the space that would be 
left bare by its removal and give them 
one large shop. The defendants cannot, 
I think, say that for the purpose of deter- 
mining their rights I must treat the 
stack as a thing destroyed (whatever view 
may be taken of Thom<u v. Bato ^), where 
they propose to remove it, not to enlarge 
the bhop, which would be the plaintiffs' 
object in removing it, but for another 
purpose altogether — namely, of throwing 
the space into the street. This point is 
enough to dispose of the whole case, if I 
am right in saying that the fact that the 
plaintiffs were themselves going to remove 
the stack is immaterial, for, of course, the 
removal of it by the defendants — if it was 
to be their removal — would destroy all 
the chimneys and fireplaces. 

Secondly, it is necessary here to de- 
scribe quite shortly something as regards 
the premises. These were old premises, 
consisting of three floors — a ground-floor, 
first-floor, and some attics. The wall 
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which I should have called the back wall 
of the house, but which the surveyors 
call the back front, was, at the level of the 
ceiliDg of the ground-floor, carried upon 
girders, so that the ground-floor ran 
beyond it. The first-floor and attics did 
not run beyond it. The alterations 
which the plaintiffs proposed would have 
converted the three floors into two, raised 
the ceiling of the ground-floor to some 
extent, and thrown the remains of the 
house into a first-floor room, and that 
would have been a room extending from 
the front wall of the house in King 
Street to this back front at the back. 
If the defendants take this strip they 
will destroy what at present are the first 
and second floors, and as altered will be 
the first-floor room of the house, alto- 
gether. Mr. Ohatfeild Clarke, who was 
called for the defendants, was compelled 
to say that certainly those rooms, as 
rooms, would be nothing like as good as 
before. The best he could say was that 
they would be fair usable rooms. The 
depth of the room from back to front 
would be so affected by taking this strip 
that the room would become practically 
useless — not the same as before at all. 
However, the defendants say, ** Well, 
but you can build a new back fi-ont seven 
feet further back, and the front wall will 
be seven feet further back, and then you 
will have the same space you had before.'' 
To my mind that is no answer at all. I 
do not think the defendants are entitled 
to say, ** We will take a part of your 
house, and then we will show you how to 
build a new house" — for that is sub- 
stantially what this is — "which will be 
just as good as the old one." 

Thirdly, consider what will be the 
effect as regards the ground-floor. A.8 I 
have said, the back front wall there does 
not extend down to the ground- floor, so 
that you may get additional space there 
I agree, and the plot is of such a con- 
siderable depth from north to south that 
you may make as good a shop perhaps on 
the ground- floor to some extent. But it 
will destroy the ground-floor front shop 
in this sense — that the front part, the 
large extra space which would be gained 
by this intended removal of the chimney- 
stack, will be absorbed into the street. 



and the shop itself will be thrown 
further back. Now that is a matter 
which, as regards the particular business 
which the plaintiffs desire to carry on, is 
one of moment. The principal part of 
the shop, the ground-floor premises, is to 
be used for the purpose of a show-case, 
where they want to put up tailors* 
dummies and shew their goods and so on 
in front. The ground-floor shop, it seems 
to me, would be largely affected. 

Fourthly, the strip, if acquired, will 
throw the front of No. 98 back to the 
extent, as I have said, of 5 feet 2 inches 
at one end to 7 feet 2 inches at the other ; 
and unless No. 96 on one side and 
No. 100 on the other are thrown back to 
a like extent nobody disputes that the 
value of the plaintiffs' premise^. No 98, 
as a shop will be largely affected. They 
will be left in a sort of well, set back 
from the main frontage to the street. 
The defendants as to that say, '^Yes« 
that would be so, but we are going to set 
back No. 96 and No. 100 also.^' I dare- 
say they intend to do so ; but the position 
of affairs is this — that as regards No. 96^ 
the house on the one side, they finally 
sanctioned the purchase of what they 
wanted there on the day when this 
cause was in the paper for trial, and 
as regards the house on the other side, 
No. 100, they have not, up to the present 
moment, even given a notice to treat. 
Consider in what a position the plaintiffs 
will be left as regards the adjoining 
houses. I do not for a moment suggest 
that the defendants do not bona fide 
intend to do as they say. I have no 
doubt it is part of their scheme. But 
suppose they did not do it, what right 
would the plaintiffs have to compel them 
to do it? 

For all these reasons I arrive at the 
conclusion that the strip which the 
defendants propose to take is such as 
that the part is not separable from the 
house, so that it could be removed with- 
out destroying the house as a house. I 
think that the case is governed by the 
dictum in the Divisional Court in Gordori. 
V. St. Mary Abbott^ a Vestry'^ and the 
decision of Mr. Justice Stirling in Gibbon 
V. Paddington Veairy,^ 

It seems to me, therefore, that the 
[ 
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plaintiffs are entitled to the injanction 
they ask. In granting that injunction I 
do not in any way say what the defen- 
dants may be entitled to substitute for 
this notice to treat. I only say that as 
it now stands it is one they cannot carry 
into effect. I therefore grant the in- 
junction as asked by the indorsement of 
the writ — the word "house'' being in- 
serted before " lands and hereditaments/' 
as the plaintiffs' counsel suggest. The 
defendants will pay the costs. 



Solicitors— QuBcotte, Wadham k Co., for plain* 
tiffs ; WatsoD, Sons Sc Room, for defendants. 



[Reported hy R. Hill, Esq., 
Barrister-at- Lan, 



^^1906^' ' / Denm A N V. Westminster 
Jan. 29, 30,31. t C^hpobation; Cording 
Feb. 7. ) ''• ^^"•*- 
[76 L. J. Ch. 272.] 

Metropolis — Street Widening ^Comptd' 
sory Potoere — Exerciee at Request of Third 
Party — Part of House Required^ Adjudi- 
cation to Take the Whale — Prior Agree- 
ment to Sell Part— UUra Vire»— Michael 
Angelo Taylor's Act, 1817 (57 Oeo, 3. 
c. xxix,), 88. 80, 82, and 96. 

The power to take property Jor street 
improvement under 57 Geo. 3. c. xxix, (com- 
mordy caUed Michael Angelo Taylor* s Act) 
ia to he used bona fide for the statutory 
purpose and for none other. It is in its 
ruUwre judicial^ and local authorities are 
hornid to consider the facts and arrive at 
an honest decision whether the whole or 
any and what part of a property is re- 
quired. If t/iey do not accept that respon- 
sibility their dwision is not binding, 

Gard v. Commissioners of Sewers 
(54 L. J. Ch. 698; 28 Ch. D. 486) 
and Lynch v. Commissioners of Sewers 
(55 L. J. Ch. 211, 409; 32 Ch. D. 72) 
followed. 

When part only of a house is required^ 
the qtiestion whether what wiU be left eaih 
be called a house is one of fact and largely 
of degree. It cannot be answered by 
saying that the buUding toUl require some 
reconstruction to make it a house, especially 



if the owner is witting to Bo the work. 
Some regard must be had to kis wi^es, 
though not so far as to make them the 
measure of the power of the local authority. 
Whether, where owners having d\jfferent 
interests in a house hold different views, 
the local authority can acquire some only 
of the interests that make up the fee, 
quiere. 

Trial of aetionsy commenced — the one 
by Messrs. James L. Denman & Co., 
Lim., wine merchants, and the other by 
Messrs. J. C. Cording & Co., Lim., water- 
proofers, for injunctions to restrain the 
defendants, the mayor, aldermen, and 
councillors of the city of Westminster, 
from proceeding on two notices, served on 
the plaintiff companies respectively, under 
Michael Angelo Taylor^s Act,' to treat 

(1) 57 Geo. 3. c. zziz. intituled "An Act 
for better paving, improving, and regulating the 
streets of the metropolis, and removing and 
preventing nnisances and obstrnctions therein.** 

Section SO enacts: "That for the improve- 
ment of the streets . . . within the jurisdiction 
of this Act, and for the public advantage, it 
shall and may be lawful to and for the [local 
authorities] . . . to . . . widen . . . any of 
the streets . . . ; and that if any houses . . . 
tenements, and hereditaments, or any part 
thereof, shall be adjudged by the said [local 
authorities] to project into, obstruct, or 
prevent them from so . . . widening . . . 
the said streets . . . and that the possession, 
occupation, and purchase of such houses . . . 
tenements, or hereditaments will be necessary 
for that purpose, it shall and may be lawful to 
and for the said [local authorities] ... to 
treat, contract, and agree . . . with the several 
owner or owners, occupier or occupiers of all 
such houses . . . lands, and hereditaments, of 
whatsoever nature, tenure, kind, or quality, for 
the purposes aforesaid, and to pay for the same 
such sum and sums of money as shall be agreed 
upon . . . and to pull down, use, sell, or dispoM 
of such houses . . . and the materials thereof, 
and lay the sites thereof, and also such other 
lands, tenements, or hereditaments, or so 'much 
thereof as they the said [local autho^rlties] 
shall think proper, into the said streets .( . .** 

Section 82 enacts : '* That if any . . . .'person 
or persons seized or possessed of or int erested 
in any such houses ... as aforesai<£, shall 
refuse to treat or agree, or shall not ag ree . . . 
with the said [local authoriUes] . . .d for the 
sale and conveyance of their re8pectiv€|^ estates 
and interests therein ... it shall b£ lawful 
for the said [local authorities] and t^hey are 
hereby required, to issue a warrant or wWrants 
... to the sheriff ... or other propeiV oiBoer 
. . . who is hereby . , . required accc irdingly 
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for the parchase of their interests in the 
whole of Denman House, Nos. 19 and 20 
Piccadilly, adjudged by the defendants to 
project into, obstruct, or prevent them 
from widening Piccadilly. Denman & 
Qo. also asked for a declaration that the 
said abjudication was tdtra vires on the 
ground that a part only of the premises 
was required for the widening. Cording 
& Co. aisked for a declaration to the same 
effect, and alternatively for an injunction 
to restrain the defendants from selling 
any part of the premises to the Piccadilly 
Hotel, Lim., or any other purchaser, 
before offering them to the plaintiff com- 
pany, as provided by section 96 of the said 
statute. 

Both of the plaintiff companies were 
anxious to retam their connection with 
the spot, on which they, or the firms their 
predecessors, had for many years carried 
on business. Denman House was rebuilt 
by Denman k Co. in 1902-3 under agree- 
ment with the Grown at a cost of over 
25,000^., and a lease was granted them 
for seventy-nine years from October 10, 
1903, at a rent of 950/. They occupied 
part of the premises, and Cording & Co. 
occupied other parts as their tenants at 
annual rents amounting to 1,200/. mainly 
ft>r the whole of the said term less one 
day, but as to a portion for twenty-one 
years from October 10, 1903. There were 
other tenants of Denman & Co. under 
agreements or short leases. 

to . . . summon . . , a jury . . . and the said 
jury upon their oaths . . . shall inquire of the 
value of such houses . . . and of the propor- 
tionable value of the respective estates and 
interests of all and every person and persons, 
iieixed or possessed thereof, or interested there- 
in, or of or in any part or parts thereof, and 
shall assess and award the sum or sums of 
money to be paid to such person or persons 
. . . respectively, for the purchase of such 
houses . . . and of such respective estates and 
interests therein, and also for good-will, im- 
provements, or any injury or damage whatso- 
ever that may affect any such person or persons 
• . . either as leaseholders or tenants at will 
. . . and the . . . justices shall and may give 
judgment for such sum or sums of money so to 
be assessed ; which verdict . . . and the judg- 
ment . . . thereupon . . . shall be binding 
and conclusive to all intents and purposea 
whatsoever against all . . . persons claiming 
any ettate, right, title, trust, use, or interest in» 
to, or out of such houses . • • in possession^ 
reversion, remainder, dr expectancy. . . ." 



Denman House stands at the comer of 
Piccadilly and Air Street on the west side 
of the latter, and has a frontage to Picca- 
dilly of about 44^ feet, with a depth up 
Air Street of about 57 feet. The remainder 
of the space inclosed by those streets, 
Piccadilly Place, Vine Street, and Regent 
Street, was formerly occupied by St. 
James's Hall and Restaurant and other 
buildings, all lately demolished, and the 
London County Council and the defen- 
dants were anxious to take advantage of 
that demolition to carry out a scheme 
they had had some time in view for the 
widening of Piccadilly. This widening, 
so far as oonoems the present report, 
would involve the acquisition of a strip 
of land extending from Piccadilly Place to 
Air Street, and having at the corner of 
the latter a depth of 27 feet or less, 
diminishing gradually westwards to Picca- 
dilly Place. This is hereinafter referred 
to as " the strip," and is to be considered 
as coloured light red. To throw it 
into the street would necessitate the 
destruction of nearly half of Denman 
House; but the plaintiff companies con- 
sidered that the part left would be suffi- 
cient for their respective businesses. In 
particular the staircase and lift, which 
are situated in a central tower of brick- 
work, would be left untouched by the 
severance^ 

The space which would be left, after 
the widening, between the five streeU 
above named (and which, including 
more than half of Denman House, is 
hereinafter referred to as coloured dark 
red) offered a valuable site for the erection 
of a great hotel. In 1902 a company, 
called the P. & R. Syndicate, Lim., was 
formed to promote this object, to which 
the London County Council and the 
defendants were favourable. The Crown, 
in whom the freehold of the whole space 
is vested, was willing to grant an ease- 
ment over the strip and a building lease 
for the hotel so far as existiog leases 
would permit, and sundry agreements 
were entered into, the effect of which is 
stated in the judgment of Swinfen Eady, J. 
The assets and Imbilities of the P. & R. 
Syndicate, including the benefit of an 
agreement of June 1 , 1 904, with the London 
€k>unty Council, having become vested in 
the Piccadilly Hotel, !Um.| the latter on 

12 
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March 9, 1905, requested the London 
County Council, as provided by the said 
agreement, to have the powers of Michael 
Angelo Tayloi's Act put in force for the 
acquisition of the interests in (inter alia) 
Nos. 19 and 20 PiccadUly. 

On March 31, 1905, the London County 
Council sent a similar request to the 
defendants, as provided by an agreement 
of July 11, 1904. They also suggested 
that their own solicitor and valuer should 
be nominated to act for the defendants in 
the matter, and. inclosed copies of a 
*^ formal resolution " to be passed by the 
defendants. This resolution the defen- 
dants accordingly passed on April 6, 
1905, and it constituted the adjudication 
mentioned in the notices to treat. The 
plaintiff companies thereupon commenced 
the present actions. 

Sir R. B. Firday, K,C,, and /?. J, 
Parker, for Denman & Co. — The notice is 
ultra vires. The powers of the Act have 
been put in force with regard not only to 
the part of Denman House required for 
widening Piccadilly, but to the part which 
the plaintiffs desire to retain. But the 
powers of the statute are given to be used 
only for the acquisition of land for widen- 
ing or improving streets, although it 
appears immaterial what is the occasion 
calling for the widening — Parry v. Hain- 
Tnersmith Corporation [l904].' This does 
not mean that all the land acquired 
is to be thrown into the street; there 
may be other considerations of a public 
nature — the case of a dangerous structure, 
for instance; and section 96 provides 
specially for the disposal of a surplus 
found not to be required. But what we 
protest against is the attempt to take the 
whole of our house, less than half of 
which is required, for the purpose of hand- 
ing over the remainder to other people 
under agreements already entered into. 

What is required in these cases is an 
honest adjudication ; the authority must 
adjudicate, and adjudicate reasonably, on 
the matter — Gard v. Commissioners of 
Sewers [l885],* per Baggallay, L.J., and 
Bowen, L.J. ; and if there had been such 
it would have been difficult to get over, 

(2) 92 L. T. 161 ; 3 L. G. R. 95. 

(3) 64 L. J. Oh. 698. 706, 700; 28 Ch. D. 486, 
60r, 612. 



according to the decision in Thomas v. 
Daw [i866].^ The defendants profess to 
have adjudged the whole of our house to 
be required ; but it is clear to demonstra- 
tion that it is not so, if only by the agree- 
ment with the Crown, which shews that 
no more than the strip is to be used for 
the statutory purpose. Even the depth 
of 27 feet may be challenged, for the Crown 
plan shews only 25^ feet, which is all that 
can be claimed as against the Crown, and 
must therefore be the limit of the right 
as against us. All the rest the defen- 
dants desire to take solely for the purpose 
of its being added to the new hotel, and 
the adjudication was only passed by them 
in fulfilment of their contract and at the 
request of the syndicate, made by their soli- 
citors through the London County Council. 
Other cases where the authority desired 
to take the whole of the plaintiff's pro- 
perty, but were restrained by injunction, 
are Teulih'e v. SL Mary Abbott's Vestry 

1885],* Lynch v. Commissioners of Sewers 
'1886,® and Aldis Y. London Corporation 

1899 J " ; whereas in Thompson v. Hammer- 
vmiUi Borough Council [l905] ^ the defen- 
dants required only a part, but the 
plaintiffs insisted that the whole of their 
shop should be taken, and the Court said 
that severance of the part required would 
not leave a house fit for the plaintiffs' 
business. Here the reverse is the case, 
for the back part of Denman House, 
30 feet in depth, is ample for our purposes. 
It will contain a sufficiency of rooms, and 
the staircase and lift are situated too far 
back to be affected by the severance. The 
dicta in Gordon v. St, Mary Abbott's 
Vestry [i894],^ referred to by Stirling, J., 
in Gibbon v. Paddington Vestry [l90o],»** 
are exactly in point. There are no archi- 
tectural difficulties, and the only analogy 
with the case of Pescod v. Westminster 
Corporation [l905] ^^ is as to the shorin^- 
up during alteration. This the plaintiffs 
are willing to undertake. 

(4) .16 L. J. Ch. 201 ; L. R. 2 Ch. 1. 

(5) 56 L. J. Ch. 23 ; 30 Ch. D. 642. 

(6) 55 L. J. Ch. 211, 409 ; 32 Ch. D. 72. 

(7) 68 L. J. Ch. 576; [1899] 2 Ch. 169. 

(8) Ante, p. 100; 75 L. J. Ch. 129 ; [1906] 
1 Ch. 299. 

(9) 63 L. J. M.C. 193; [1894] 2Q.B. 742. 

(10) 69 L. J. Ch. 746 ; [1900] 2 Ch. 794. 

(11) [1905] M. C. 263; 74 L. J. Ch. 664; 
[1905] 2 Ch. 476. 
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Buekmaster, Z.C, and T. T. Methold, 
for the defendants. — The plaintifik' case 
rests on three grounds. One is that by 
reason of the agreements the notice is 
bad ; another that there is a distinction 
between cases where the owner is willing 
only to sell part but the authority wants 
the whole, and cases where they want part 
but the owner insists on their taking the 
whole ; and a third that the condition of 
Denman House is such that the front 
strip can be severed without destro)ung 
the house as a house. On the first point 
there has been a misunderstanding as to 
the effect of these agreements. The Act 
provides for what is to be done with 
iand acquired in excess of what is wanted. 
There has never been a bargain that the 
Act shall be used to obtain more than is 
required for the widening. The words 
used are " or so much thereof as shall be 
required." These same agreements were 
before Swinfen Eady, J., in Pescod v. 
Westminster Corporation^^^ and in the last 
paragraph of his judgment he treated 
them as not affecting the validity of the 
defendants' adjudication. 

As to the second point there can never 
be any real distinction between cases 
where the authority want part and where 
they want the whole. The authorities 
shew that there is no power to take part 
only if the taking will prevent the house 
still remaining a house ; and how can the 
powers be affected by the owner saying, 
** Although you have the right to take the 
whole, I am only willing to give you a 
part " % In Tetjliere v. St. Mary Abbott's 
Vestry ^ the judgment was based largely 
on Thomas v. 3au),^ and the learned 
Judge was not ashamed to confess that he 
did not understand the Act. 

The motives of the authority do not 
affect the question. The owner has no 
right to say he is satisfied with a small 
part of his house. The matter cannot be 
left to depend on his attitude of mind. 
There might be difference between the 
views of a freeholder and those of the 
holder of a lease, perhaps for ninety- nine 
years. Or suppose a house let in floors : 
there might be a series of conflicting 
opinions right up to the top floor. In the 
present case there are other sub-lessees 
|)e§ides Cording & Co,, on -whorxx we may 



have to serve notice. We have begun 
by serving the largest interests. 

The question is the same as in Thomp- 
son V. ffammersmith Borough Council,^ 
whether when you take part you will leave 
a house. There might be a case where 
taking only the front wall would destroy 
the house. It is not a relevant considera- 
tion that the owner may be willing to do 
any shoring required. If we are right on 
these points it can be no advantage to the 
plaintiffs to satisfy the Court that the 
notice was invalid, for they might be 
subject to a new notice to-morrow. 

Sir R. B. Finlay, Z.C., in reply.— The 
notice &ils altogether, for under the Act 
there must be a proper adjudication, and 
no witnesses have been called to prove 
that due consideration was given to the 
question by the defendants. What they 
did was done solely under the agreements 
come to that the Act should be put in 
force. They Simply took the resolution 
drafted by the London County Council, 
and passed it. They only registered the 
decision of the London County Council. 

No public body is entitled to use the 
public money for purposes, like these, of a 
private character. It is a policy fraught 
with mischief that they should contract 
with a body not entrusted with such 
powers to exercise them at its request and 
for its benefit. The moment you get at 
such a contract it be(x>mes impossible to 
say the powers have been properly exer- 
cised . Lynch V. Commissioners of Sewers ® 
shews that land cannot be taken under 
this Act for the purposes of another Act 
which does not confer the same compul* 
sory powers, and dt fortiori that applies to 
the present case, where the object in view 
is a private one. The fact that the 
owner desires to retain part of his house 
is most relevant, and the difficulty sug- 
gests with regard to divergent views 
does not arise, because those under- 
tenants who have not been served have 
shewn no disagreement with our views. 
In any case the Act provides for appor- 
tionment by the jury of the price fixed 
by them according to the various inte- 
rests. 

Gore-Brovme, K.C.j and Ashton Cross, 
for Cording & Co. — Most of the argu- 
ment3 used on behalf of IVlessrp. Dunham 
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apply to our case, and the facts are also 
very similar. It should he added that 
the architect who prepared the plans of 
the hotel was Mayor of Westminster and 
a member of the Improvements Com- 
mittee, and he sat and voted on the 
oooasionwhen the adjudication was made. 
This in itself is sufficient to invalidate it — 
Eeg. V. London County Council [isn]}^ 

As to the case suggested of a meholder 
wishing the whole house to be taken, 
while a leaseholder wished that part to 
be retained which was not wanted for the 
street improvement, the effect would be 
that as to the latter part the authority 
would take it subject to the tenancy. On 
the other hand, the wish of the freeholder 
to retain a part would not prejudice a 
leaseholder desiring the whole to be taken, 
for his compensation would be assessed on 
the basis that his whole interest was 
acquired. But the question could not 
arise, for the authority has no right to 
deal with partial owners. When there 
is any disagreement, section 82 comes 
into play and the jury have to enquire 
into the value of the respective estates 
and interests of '^ all and every " person — 
not merely of those who disagree. When 
the price has been assessed the matter is 
closed, and the jury have then to appor- 
tion the money, and on payment the fee- 
simple vests in the authority — section 87. 

In the present case the defendants 
have bound themselves by agreement with 
the Crown not to take the fee. They 
cannot therefore deal with the separate 
interests. They are only to have an ease- 
ment over the strip, and the leasehold 
interest is to go to the syndicate by means 
of a surrender to the Crown. As, there- 
fore, the fee-simple of the back land is 
not to be acquired, there is no power to 
acquire the leasehold interests. By the 
arrangement made they have acquiesced 
in the division of Denman House for 
which we contend. The Act obviously 
means that the authority should acquire 
the freehold of such part as was to be 
thrown into the street, otherwise when 
the lease fell in it might be built over. 

J^Defendants' counsel consented to the 
evidence in Denmans' action being evi- 



dence also in Cordings', subject to the 
managing director of the latter plaintiff 
company being called.] 

Buokmatter, K.C, and T. T. MeihM, 
for the defendants. — It is absolutely neoes*- 
sary in these cases to serve notice on the 
several owners. Suppose the authority 
itself were the freeholder, most it not 
serve notice on the leaseholder? Sec- 
tion 82 is to enable them to do compul- 
sorily what they cannot do by bargaining. 
If they cannot do this without acquiring 
the freehold it will paralyse the Act. We 
do not admit that the architect held that 
position when the matter was under dis- 
cussion or that his plans included the site 
of Noe. 19 and 20. 

Gore-Browne, K.C, replied. 

AUvochliT held a watching brief for the 
Piooadilly Hotel, lim. 

Cwr, adv. inift. 



(12) 61 L. J M.C. 75 ; [1892] 1 Q.B. 190. 



Feb, 7. — BucKLBY, J., read the following 
judgment : On the north side of Piooadilly, 
a short distance west of Piccadilly Ciroos, 
is a block of land bounded by Piccadilly, 
Air Street, Regent Street, and Piccadilly 
Place. The freehold is in the Grown. 
The plaintiffs in the first action, Denman 
<k Co., lam., are the Crown lessees of 
Denman House, Nos. 19 and 20 Piccadilly, 
which stands at the south-east corner of 
this block, with a frontage of 44 feet 
6 inches to Piccadilly and a depth of about 
57 feet up Air Street. Denman House is an 
important building, which was erected by 
the plaintiffs Denman k Co. two or three 
years ago under a building agreement 
with the Crown at a cost of 25,0001. 
Their lease is dated November 9, 1903, 
at a rent of 950^. a year, and their term 
extends to October 10, 1982. Denman k 
Co. occupy the shop in the western half 
of Denman House and some other part of 
the premises. The plaintiffs in the second 
action. Cording k Co., lim., are under- 
lessees of Denman, and occupy the shop 
in the eastern half of the house and some 
portion of the basement and the whole of 
the mezzanine floor. They pay a rent of 
1 ,200/. a year. Their tenure is for seventy- 
nine years, less one day, from October 10, 
1903, as to the principal part, and for 
twenty-one years from October 10, 1903, 
as to the rest of their portion of the pre- 
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miaes. Both plaintifib have carried on 
business upon this site for many years 
past, Denn^n for more than fifty and 
Cording for more than thirty years. The 
premieea are of great importance to them 
by reason of the fact that the site is, for 
their purposes, one of the best in London, 
and that they have long carried on busi- 
ness there. 

The London County Council and the 
defendants, the City of Westminster, have 
in contemplation a public improvement — 
namely, the widening of Piccadilly by 
throwing into the street a strip which at 
the eastern end of Denman House will be 
of a width not exceeding (as near as may 
be) 27 feet, and which may be not more 
than 25 feet, diminishing towards the 
western end of the house. There is no 
question but that the defendants are 
entitled to use thdr powers under Michael 
Angelo Taylor's Act for the purpose of 
acquiring such land as is necessary for 
this purpose. On June 10, 1905, the 
defendants served upon Denman & Co., 
and cm June 26 on Cording & Co., notices 
to treat for the purchase of their interests 
in the whole of Denman House. The 
question in these actions is whether these 
notices are valid. There are also sub* 
lessees under Denman & Co. of some 
other portions of Denman House. No 
notice to treat has yet been served upon 
them. They hold for short terms, and 
Denman & Co. state that they are in a 
position to control them all. 

The St. James's Hall and Restaurant 
occupied a large part of the block of land 
in question. By their demolition and the 
demolition of the bulk of the surrounding 
buildings an opportunity has been afforded 
of erecting a large block of new property. 
The ground is now in process of being 
cleai^. A syndicate was, and their suc- 
cessors the Piccadilly Hotel, Lim., are, 
desirous of erecting upon the whole block 
of land a large hotel, and they hold an 
agreement from the Crown for a lease of 
the whole block, but subject, as regards 
Denman House, to Denmans' existing 
lease of November 9, 1903. The hotel 
company are desirous of obtaining pos- 
session of Denman House, pulling it down, 
and extending tb^r hotel over so much of 
its site ae is ii^t ^rowii into the widening 



of Piccadilly. The plaintiffs in the actions, 
on the other hand, are desirous of retain- 
ing so much of the property comprised in 
Denmans' lease as is not required for the 
widening of the street. 

The persons, other than the lessees and 
sub-lessees of Denman Ho^se, interested 
in the matter, are four in number — 
namely, the Crown, the London County 
Council, the City of Westmioster, and 
the syndicate, including in the latter 
their successors in title, the Piccadilly 
Hotel, Lim. These parties have entered 
into agreements the short effect of which 
I proceed to state. The Crown has entered 
into two agreements — the one with the 
London County Council and the other 
with the syndicate — dated respectively 
October 26, 1903, and March 4, 1904. 
These effect two arrangements — namely, 
first, an arrangement for the use of the 
statutory powers of Michael Angelo 
Taylor's Act for the acquisition of the 
strip of land which is required to be 
thrown into Piccadilly, and the grant by 
the Crown to the London County Council 
of an easement over that strip for the 
purpose of the proposed widening of the 
thoroughfare ; and secondly, an agreement 
for a grant by the Crown to the syndicate 
of a lease of the rest of the block (that is 
to say the whole block less the strip which 
is to be thrown into the street), but, as 
regards Denman House, subject to Den- 
mans' lease, and there is an obligation on 
the syndicate to erect upon the block a 
high-class hotel at a cost of 200,000^. As 
regards Nos. 19 and 20 Piccadilly (Den- 
man House) the following provisions are 
material. The land to be thrown into the 
street, including part of the site of 
Nos. 19 and 20 Piccadilly, is coloured 
light red on the plan referred to in the 
agreement; the land not to be thrown 
into the street, including the rest of the 
site of Nos. 19 and 20 Piccadilly, is 
coloured dark red. The agreement of 
March 4, 1904, provides that the syndicate 
shall pull down the buildings standing on 
the land coloured light red (other than 
Nos. 19 and 20 Piccadillv, or so much of 
Nos. 19 and 20 Piccadilly the leases of 
which shall' not for the time being have 
been surrendered), and shall erect upon 
the land colou|red dark red (other than the 
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site of Nos. 19 and 20 Piccadilly, or so 
much of them coloured dark red, the 
leases of which shall not for the time 
being have been surrendered) the hotel 
above mentioned, and shall, upon the 
expiration or sooner determination of Den- 
mans' lease of Nos. 19 and 20 Piccadilly, 
" pull down the buildings then existing 
upon so much of the site thereof of which 
they shall have obtained possession, and 
slmll build upon it new buildings to be 
incorporated with " the hotel. I call 
pointed attention to the fact that 
articles 1, 12, and 18 of this agreement 
of March 4, 1904, discriminate between 
the portions of £>enman House which 
are respectively coloured light red (being 
part of the strip) and dark red (being 
back land lying beyond the limits of the 
widened thoroughfare), and in fact con- 
template that, so far as compulsory 
powers are concerned, some part of 
Denman House may be within, and other 
part without, those powers. The syndi- 
cate have acquired the ground leases of 
a large part of the premises upon the 
block. They contract to surrender to 
the Crown these leases and any further 
like leases which they may acquire. The 
Crown is not a party to any arrangement 
by which any part of Denmans' lease- 
hold property is to be acquired otherwise 
than by agreement, except so far as it is 
to be acquired for the purpose of the 
strip. On the contrary, article 4 of the 
agreement of October 26, 1903, contem- 
plates that any back land, by which I 
mean land lying beyond the limits of the 
widened street, will be retained by the 
Crown, and the Crown are to have 
facilities for carrying out building opera- 
tions upon it, and are to be provided 
with temporary bridges or ways for the 
purpose of access to it while the widening 
is in progress. As between the London 
County Council, the City of Westminster, 
and the hotel company, the contractual 
rights are determined by three further 
agreements dated respectively June 1, 
1904, July 11, 1904, and June 6, 1905. 
The short efiect of these is as follows: First, 
as regards the strip. The syndicate are 
to acquire the leasehold interests in it 
and surrender them, and thus enable the 
Crown to gi-ant the easement which is 



required for widening the street. The 
powers of Michael Angelo Taylor's Act 
are to be used as a means towards that 
end. Secondly, the syndicate are to 
acquire either by agreement or, in de- 
fault of agreement before a certain date, 
then by use of the powers under Michael 
Angelo Taylor s Act, what are called the 
'* unacquired interests." Of these, the 
interest material for the present purpose 
is Denmans' term of years in Nos. 19 
and 20 Piccadilly. The London County 
Council contract that they will at the 
request of the syndicate arrange with the 
City of Westminster to put in force the 
powers which that city may possess for 
the acquisition of the unacquired in- 
terests. These interests when acquired 
are to be assigned to the syndicate sub- 
ject to the rights of preemption which 
the Act creates. Thirdly, when all the 
unacquired interests have been acquired 
the syndicate are to demolish the build- 
ings, including Denman House. Fourthly, 
the City Council of Westminster contract, 
and pointedly by two separate articles sh 
regards the strip and the back land re- 
spectively, that they will at the request 
of the London County Council (a) use 
their statutory powers to acquire the 
land the subject of the required ease- 
ment, and (5) use their statutory powers 
to acquire the unacquired interests, in- 
cluding Denmans' leasehold, and when 
they have acquired that property will 
deal with it by assignment to the syndi- 
cate in manner above mentioned. Fifthly, 
the London County Council are to in- 
demnify the City of Westminster, and 
the syndicate are to indemnify the 
London County Council, against all pur- 
chase-money, costs, and so on, incurred 
in using the powers under Michael 
Angelo Taylor*s Act. In the schedule 
to each of these three agreements Den- 
mans' lease is specifically mentioned as a 
property which is to be acquired, and the 
last of the three —that of June 6, 1905 — 
recites, as the fact was, that the hotel 
company had requested the London County 
Council to arrange with the City of 
Westminster to use the statutory powers 
which either body may possess to acquire 
{inter alia) that property. The land to 
be acquired for widening and the \sLn^^ 
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to Ve acquired at the request of the 
syndicate are pointedly discriminated in 
article 3 of the agreement of June 1, 

1904, and in articles 2 and 3 of the 
agreement of July 11, 1904, 

At this point I pause to ask what was 
the purpose of providing that any powers 
of Michael Angelo Taylor's Act should 
be put in force at the request of the 
syndicate. For the public purpose of 
widening the thoroughfare the defendants 
owed the public duty of doing what was 
necessary to acquire all such land as was 
requisite for that purpose. There was no 
room for any request to be made by the 
syndicate, or the hotel company, as a 
preliminary to the local authority acquir- 
ing what was necessary for that purpose. 
But if the provisions as to request were 
addressed to the case of land which was 
not wanted for the purpose of the widen- 
ing, they become intelligible. In any 
other case they are surplusage. Land 
necessary to be acquired for the purpose 
of the widening would include not only 
that which was actually to be thrown into 
the street, but that which, having regard 
to the circumstances of the case, it was 
necessary to acquire in addition, and 
which would be surplus land to be dealt 
with as provided by the Act. No request 
by the syndicate could be wanted or 
admissible to move the local authority to 
acquire any such land . These agreements, 
I think, intend a contract by the local 
authority that they will at the request of 
the syndicate use their statutory autho- 
rity for the purpose of acquiring other 
and additional land for the purpose of 
throwing it into that which under the 
bargain with the syndicate was to be the 
subject of a new Crown lease in their 
favour for the purposes of the hotel. 

These contracts having been executed, 
Messrs. Ashurst & Co., acting for the 
hotel company, wrote on March -9, 1905, 
to the London County Council, referring 
them to the agreement of June 1, 1904, 
and stating that the hotel company de- 
sired to have the powers of the Act to 
acquire the interests in (inter cUia) Denman 
House put into force at the earliest pos- 
sible moment. Accordingly, on March 31, 

1905, the liondon County Council wrote 
to the defendants asking them to put in 



force, on behalf and at the cost of the 
London County Council, their compul;sory 
powers in respect of (inter alia) Nos. 19 
and 20 Piccadilly, and suggesting that 
the Councirs solicitor and Mr. Andrew 
Young, the Council's valuer, Hhould be 
appointed to act for the defendants in 
the matter. They inclosed with their 
letter copies of the formal resolution which 
they desired to have passed. On April 6, 
1905, the Westminster City Council 
passed that resolution in exactly the form 
submitted by the London County Council. 
They were invited to pass that resolution 
because they had contracted to pass it. 
In my opinion they passed it because 
they had contracted to pass it. I find no 
evidence that they exercised any inde- 
pendent judgment of their own in the 
matter. There has been called for the 
defendants no one who represented either 
the defendants or the London County 
Council in the matter to say that the 
defendants exercised any such judgment. 
Mr. Andrew Young, who was called, dis- 
claimed responsibility. He actually said 
that he did not think it singular that the 
local authority should agree, by the exer- 
cise of the powers of Michael Angelo 
Taylor's Act, to get this land for the 
syndicate ; it is, he said, a common 
thing to do. I am startled and shocked 
at this statement. The local authority 
are entrusted with statutory powers to be 
used bona fide for the statutory purpose, 
and for none other. They have no right 
to seek to reduce the expense to the rate- 
payers by straining their powers in the 
interest of persons who desire to acquire 
the adjacent land from those who are the 
owners of it. The language of section 80 
of the Act is that if any houses, walls, 
buildings, or any part thereof shall be 
" adjudged," and EO on. The defendants 
were in this matter exercising a power in 
its nature judicial. They were bound to 
form an honest judgment after considera- 
tion of all the facts of the case, such as I 
shall have to detail presently, whether the 
whole of Denman House or any part 
thereof was or was not necessary to bo 
acquired bona fide for the purpose of 
widening Piccadilly. Their duty was to 
arrive at an honest decision in the matter, 
in the sense that, after considering the 
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factB; they ought to have said whether 
they bona Jicle believed that the entirety 
or any and what part of the property was 
wanted — not necessarily for the purpose 
of throwing it into the thorough&re, but 
bona fide for the purpose of carrying out 
the widening of the thoroughfare. If 
they have not accepted the responsibility 
of such a decision, and in that sense 
arrived at an honest adjudication, their 
decision is not binding. That was decided 
in Gard v. Commiasumera ofSeioera ^ and 
Lynch v. Commxaaionera of SewaraS* In 
my opinion the defendants did not so 
consider and adjudicate upon the matter, 
and their adjudication is not binding. 

I go on to consider whether, upon the 
facts of the case, this house was such as 
that the defendants, who unquestionably 
were entitled to take part of it, were 
entitled to take the whole. The building, 
as I have said, was of a depth of 57 £Bet. 
The strip will take off something less than 
an average of 27 feet in the front, 
leaving a depth of 30 feet. The plaintiffs 
say that this reduced depth will allow of 
premises suitable for their businesses, 
and that they desire to retain that 30 feet 
and the building upon it, and not to be 
dispossessed of the site, which is to them 
of so great value. As matter of construc- 
tion the building may be said to consist 
of two moieties, the line of division 
between which is strangely enough almost 
coincident with the line of the proposed 
new frontage in Piccadilly. The buUding 
and its floors are carried upon steel 
girders and steel joists. In the centre of 
the back moiety of the building is what 
is practically a tower of brickwork, com- 
posed of four walls inclosing the staircase 
and lift. The southern wall of this 
tower falls just north of the proposed new 
line of frontage. From this central 
tower there run steel joists east and west 
from the tower to the external walls, and 
on the eastern part of the back moiety 
some steel joists run north and south 
from the first-mentioned steel joists to 
the north wall. This system of joists is 
self-contained in the back moiety of 
the house. The front moiety, which 
would be the part to be demolished, 
has a central pillar, near the front wall, 
which supports a long girder running 



east and west right across the building. 
The system of joists in this front moiety 
of the house runs north and south from 
the south wall to this girder, and from 
this girder to the girders first above 
described, which run east and west from 
the central tower to the outer walls. The 
existence of the central tower in the back 
moiety of the house gives that moiety such 
a stability as that there is no practical diffi- 
culty in demolishing the front part of the 
house, leaving the back half standing. 
The building is built in cement, which 
gives it large additional strength. The 
defendants' plans for widening the street 
include a canting off of the south-east 
angle of the building. This will create 
some difficulty. One stanchion in par- 
ticular, in Air Street, being one of a 
series which support a long girder running 
at the level of the floor of the mezzanine 
storey through the length of the building 
from north to south, will have to be 
removed. To allow of the removal of 
this stanchion, it will be necessary to 
replace it by another stanchion lying 
rather more to the north. Further, the 
construction of the building as regards 
some of the short joists at this point, and 
as regards an arch which is turned over 
the windows above the mezzanine floor, 
will require some readjustment ; and it 
will of course be necessary to put a new 
front or south wall to the reduced build- 
ing. The line of that wall would be sub- 
stantially the line of the southern wall of 
the staircase tower, but really a littlo 
south of it. The short result of the facts 
is that upon the thirty feet of depth not 
wanted for the widening there is no diffi- 
culty in preserving, with a certain amount 
of reconstruction, so much of the building 
as stands on that thirty feet. I may add 
that there is an existing entrance in Air 
Street at the north-east comer, which 
would be available to give access during 
the alterations. 

In TeuUira v. Si. Mary AbhoU'a Veairy '^ 
and Aldia v. LotUUm Corporation ^ there 
is authority for saying that, where the 
landowner desires to retain part, the local 
authority cannot insist on taking the 
whole, unless the remainder will be use- 
less. There is, however, great difficulty 
in saying that the power of the local 
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authority iB to be determined by aacer- 
Udning ex post fousio what the landowner 
desires, and the more so if the owner who 
e^pres^ee the wish i3 a Umited owner, 
(tee limited owner might take one view 
and another another. The freeholder 
might wish the whole to be taken, the 
leaseholder might wish to keep part. 
Upon this part of the case I do not rest 
my decision upon any principle to be 
deduced from those cases to the effect 
that the power of the local authority is 
measured by the wish of the owner. But 
I think that the attitude which the owner 
takes up is not to be disregarded. The 
question to be decided is, whether that 
which will be left wUl be a house. If 
the owner, whose estate is in poasessioD, 
is desirous of doing upon his own land 
such work by way of shoring and recon- 
struction as that that which will be left 
will be a house, I think regard ought to 
be had to that &ot. Under such circum- 
stances the local authority, in demolishing 
part, will be leaving that which, having 
regard to the acts which the owner desii'es 
to do, will be a house available for him as 
a house. In every case where part of a 
house is demolished (say, a porch or a 
cellar) some reconstruction will be re* 
quired. The question cannot therefore, 
I think, be answered by saying that the 
thing left will require some reconstruc- 
tion before it will be complete as a house. 
The question is one of degree. Will there 
be so much left as that a house will be 
left ? In answering that question regard 
is, I think, to be given to the &ct that 
the owner is willing to do what is neces- 
sary to make that which remains an 
effectual house. To my mind the ques- 
tion in these cases is one of &ct and 
largely one of degree. If the projected 
widening were such as to take 18 inches 
off the frontage of a house 60 feet 
deep, it would, I think, be fallacious 
to argue that, inasmuch as it would be 
necessary to pull down the front wall, 
that which was left would not be a house, 
even when the owner whose estate is in 
possession is minded to erect a new front 
wall. 

Upon the &ct8 of this case I arrive at 
the conclusion that the local authority 



are not here entitled to take more than 
is wanted for the widening of the street ; 
that the thirty feet depth which will 
remain after the widening is not wanted, 
but is a building which can be and ought 
to be left as a house which the plaintiffs, 
who are its owners, desire to retain, and 
of which the defendants have no right to 
dispossess them for the purpose of putting 
the hotel company into possession. As 
regards Peaood v. Westminster Corpora- 
tion^^^ the relevant &cts were different, 
and consequently the decision was dif- 
ferent. 

I find it unnecessary to express an 
opinion upon the argument which Messrs. 
Cordings' counsel addressed to me upon 
the question whether the local authority 
can, under this Act, acquire some only of 
the several intercuts in the premises 
which ffo to make up the fee<simple. It 
is, I think, a question of dificulty, and I 
keep my mind open upon it until it shall 
be necessary to decide it. I think the 
plaintiffs are entitled to ij\j unctions to 
restrain the defendants from proceeding 
upon the notices to treat. I grant those 
injunctions, and order the defendants to 
pay the costs of the actions. There will 
be a separate judgment in each action. 



Solicitors— Hollams, Sons, Ck)ward & Hawksley, 
for Denman tc Oo. ; Vallance k Vallance, for 
Cording k Ck>. ; Seager Berry, for defendants 
in both actions; Ashnrst, Morris, Crisp k Co., 
for the Piooadilly Hotel, Lim. 



[Reported by R. mil, Esq., 
BarrUter^t-Law, 



Digitized by 



Google 



116 



CASES CONNECTED WITH 



I 



Lord Alvbrstonb, O.J. 
Lawrancb, J. 

Ridley, J. V Boyle v. Smith. 

1905. I 

Dec. 20, 21. J 

[76 L. J. K.B. 282.] 
Licensing Law — Offenoe — SiUe of Beer 
in Unliceneed Place — Sale by Servant — 
Scope of Employment — lAahUUy of Master 
—Licensing Act, 1872 (36 <f: 36 Vict, 
c. 94), «. 3. 

The respondent held a licence to sell beer 
hy retail at the premises of a brewery com- 
pany of which he teas secretary and also 
receiver and manager. He gave orders to 
ifie draymen not to deliver beer unless an 
order for it had been premously received 
by the company at their office, and he took 
every care to prevent any infringement of 
this order. TJie beer was sold for cash on 
delivery y and the draymen were authorised 
to receive payment from the customers and 
were required to bring back to the brewery 
all beer undelivered. There was no appro* 
]yriation by identifying marks of any of 
the botUes or crates of beer loaded on the 
vans to any particular customer. One of 
the draymeuy being upon his round in 
charge of a van containing crates of beer^ 
sold beer in the street to persons who had 
sent no order to the company's prtmises, 
and received payment for it. Upon a 
summons under section 3 of the Licensing 
Act, 1872, charging the respondent with 
having sold intoxicating liquor at a place 
where he was not authorised to sell it, — 
Held, that the respondent was not liable^ 
as the sale was not withi7i the general 
scope of the drayman^ s employment. 

Cose stated by a MetropolitiQ police 
magistrate. 

Five summonses were issued agaiost 
the respondent upon an information by 
the appellant for unlawfully upon five 
different days selling beer at a place 
where he was not authorised by his 
licence to sell it, contrary to section 3 of 
the Licensing Act, 1872.^ 

(1) By section 3 of the Licenging Act, 1872: 
"No person shall sell or expose for sale by 
retail any intoxicating liquor without being duly 
licensed to sell the same, or at any place where 
he is not authorised by his licence to sell the 
jtame. Any person selling or exposing for sale 
by retail any intoxicating liquor which he is 



The summonses were heard together, 
and the following facts were admitted or 
proved. A licence had been granted to 
the respondent authorising him to sell 
beer by retail for consumption off the 
premises of the South wark Park Brewery, 
under which he was entitled to sell beer 
by retail only at those premises. On 
each of the five days mentioned in the 
summonses one Walter Deeth was in 
Lyddon Grove, Wandsworth, in charge of 
a van containing crates of bottled beer, 
bearing the name of the respondent as 
secretary of a company which had ac- 
quired the business of the Southwark 
Park Brewery. On each of the days in 
question Deeth sold and delivered out of 
the stock belonging to his employers 
retail quantities of beer to two persons 
who had sent no orders to the licensed 
premises for any beer, and whose names 
did not appear as customers in the books 
of the brewery, and who were strangers 
to Deeth. These persons then and there 
paid Deeth for the beer, and on subse- 
quent visits of Deeth with his van to 
Lyddon Orove they returned to him the 
empty bottles and crates. The respondent 
had given orders to all the draymen, 
including Deeth, to be careful never to 
deliver beer unless an order for it had 
been previously received by the company 
at their office. He was at the office 
daily, and took every care to prevent any 
beer being sent out which had not been 
previously ordered. A notice had for 
some four years been posted in the office 
to the following effect : 

** Important Notice. 

" Draymen are especially cautioned not 
to deliver to any person or persons unless 
the orders for same have been previously 
given by the customers or sent or taken 
to the brewery. To deliver beer unlesn 
an order is first given as above is illegal." 

Each drayman was required to keep a 
book for his own use upon his round 
containing the names of the customers on 
the round. Twelve months ago a further 

not licensed to sell by retail, or selling or 
exposing for sale any intoxicating liquor at any 
place where he is not authorised by his licence 
to sell the same, shall be subject *' to penalties. 
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notice was posted up in the office as 
follows : 

*' Notice to Doaymkn. 
" Sals of Beer to Private Cuitomera. 
« Every drayman must keep a book for 
each day's delivery having the name 
number of house street or road where 
any beer is delivered or about to be 
delivered, and the book must be produced 
immediately when stopped and asked for 
by any excise officer. All draymen must 
strictly carry out this order." 

A book was kept in the office shewing 
exactly the beer sent out and the cus- 
tomers to whom it was to be delivered in 
accordance with the orders received. A 
special clerk checked the load on the dray 
before it went out. 

The beer was sold almost entirely for 
cash on delivery by the drayman, who was 
authorised to receive payment, but who 
gave no receipt. He was required at the end 
of each day to bring back to the brewery 
all beer undelivered by him and a proper 
amount of money for the beer delivered 
during the day, so that the amount of 
beer and money brought back should tally 
with the amount and value of beer booked 
out. There was no appropriation by 
identifying marks or otherwise of any of 
the bottles or crates of beer to any par- 
ticular customer. Occasionally customers, 
when called upon by the drayman for the 
purpose of delivering beer, were found by 
him to have left the address at which he 
had previously delivered beer for them, so 
that out of the load of beer taken out in 
the morning the drayman would from 
time to time have some beer on his van 
which he had thus been unable to deliver. 
It was the duty of the drayman in such 
circumstances to bring back the beer to 
the brewery and to strike out from his 
round-book the name of the customer for 
whom it had been intended. 

The magistrate dismissed the summons 
on the ground that the respondent was 
not responsible for the acts of the dray- 
man Deeth. 

The question for the opinion of the 
Court was whether the decision of the 
magistrate was correct in point of law. 

Danekwerts, K.C, (Bodkin and Bnu^ 
WiUiameon with him), for appellant. — The 
respondent is liable to be convicted under 



section 3 of the Act of 1872. He is 
responsible even if the drayman ex- 
ceeded his authority, for the beer was 
sold in the course of the latter's employ- 
ment. In Commissioner of Police v. 
Cartman [l896] ^ the respondent, a 
licensed person, gave orders to his 
servants not to serve drunken persons. 
During his absence one of his servants 
sold beer to a drunken person, and it was 
held that the respondent was guilty of an 
offence under section 13 of the Act, the 
act having been done by the servant 
within the general scope of his employ- 
ment, although contrary to the orders of 
his master. In the present cose there 
was no specific appropriation of the beer 
to particular customers. 

[He also referred to WiUiameon v. 
Xorria [l898],' Dyer v. Munday [1895],** 
PUits V. Campbell [l895],* and Cocker v. 
MoMulUn [l90o].^] 

Biron, for the respondent. — The re- 
spondent was not responsible for these 
sales of beer in the street. They were 
not within the scope of the drayman h 
employment. Newman v, donee [1886 J ' 
shews that a master cannot be held liable 
for an unlawful sale of liquor by his 
servant acting contrary to his orders. In 
the present case the duty of the drayman 
was to deliver beer to customers who had 
ordered it. He was not authorised to sell 
beer. The respondent had taken every 
precaution to prevent unlawful sales by 
the draymen. 

[Ho also cited Roberta v. Woodward 

[l890].*] 

Damckwerta, K,C,y in reply, referred to 
Bond v. Evana [isss] ® and Coppen v. 
Moore [1898].*° 

Lord Alverstonk, C.J. — This is a Case 
stated by a magistrate on a summons 
against the defendant for selling beer 
contrary to the provisions of section 3 of 

(2) 65 L. J. M,C. 113 ; [1896] 1 Q.B. 655. 

(3) [1899] M.C. 31 ; G8 L. J. Q.B. 31 ; 
[1899] 1 Q.B. 7. 

(4) 64 L. J. Q.B. 448; [1895] 1 Q B. 742. 

(5) 64 L. J. M C. 225 ; [1896] 2 Q.B. 229. 

(6) 81 L. T. 784. 

(7) 56 L. J. M.C. 113; 17 Q,B. D. 1.32. 

(8) 59 L. J. M.C. 129 ; 25 Q.B. D 412. 

(9) 57 L. J. M.C. 105 ; 21 Q.B. D. 249. 
(10) [1898] M.C. 207; 67 L. J. Q.B. 689; 

[1898J 2 Q.B. 306. 
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the Licensing Act, 1872, on five separate 
days. I am satisfied that the only oharge 
made against the respondent was in 
respect of the sale of beer in the street on 
those oooasions, and not in respect of the 
deliveiy of beer to customers who had 
previously ordered it. What we have, 
therefore, to consider is whether or not 
this appeal should be allowed in respect 
of the sales to people in the street. That 
raises a difficult question which is not, in 
my opinion, entirely covered by any of 
the authorities cited. It is true that 
there are a number of sections in the Act 
grouped under the heading *' Offences 
against Public Order,'* under which it 
has been decided that where gamiiig takes 
place upon licensed premises to the know- 
ledge of a servant who is in charge of 
the premises, but without any knowledge 
on the part of the licensed person, the 
latter is liable to a penalty for suffering 
gaming. That was decided in Bond v. 
JSvcmSy^ distinguishing SomerHt v. Hart 
[iS84] " ; and in Commitnoner of Police v. 
Carlman^ a licensed person was held 
liable for a sale of beer by his servant 
within the scope of the employment, but 
contrary to express orders. On the other 
handy there are cases in which we have 
had to consider whether or not it was 
necessary that there should be more 
evidence than a sale unauthorised by a 
licensed person. Erruvry v. NoUoih [i903] ^* 
is an illustration of this class of case. 

It was said that WiUiarmon v. Norria ^ 
decided that a servant could not be pro- 
secuted for a sale of this kind. In my 
opinion that case does not go so fiir as 
that, and I do not think that the Court 
intended to decide anything of the kind. 
What was decided fus an inference of fact 
drawn by the Court was that there was 
no sale by the respondent, that he was 
merely a servant who sold liquor on behalf 
of his master, and did not purport to sell 
anything himself. All that was decided 
was that the sale was not a sale by the 
respondent, but by the Kitchen Com* 
mittee of the House of Commons. I have 
no hesitation in saying that, in my opinion, 
if a servant in such a case chooses him- 
self to make a contract and sell liquor, he 

(11) 58 L. J. M.O. 77 ; 12 Q.B. D. 860. 

(12) [1908] M.C. 16S; 72 L. J. K.B. 620; 
[1903] 2 &3. 264. 



is liable to a penalty under section 8. But 
the question remains whether the respon- 
dent is liable for the act of his drayman. 
In my opinion the magistrate has taken 
the correct view of the law applicable to 
the case, that the respondent is not liable. 
He cannot, I think, be held liable because 
the drayman whom he has sent out to 
deliver beer to customers Sells it contrary 
to his orders^ This is not a case of de- 
legated authority within the class of cases 
of which Bond v. Evam^ and Gommit- 
iianer qf Poliee v. Cariman^ are instances. 
The business must be carried on in this 
way, for it cannot be suggested that the 
respondent should go out and deliver the 
beer himself. It seems to me that, the 
facts jewing that the drayman had no 
authority to do what he did and that he 
was expressly forbidden to do it, there 
wafi not a sale by the respondent within 
the meaning of section 3. For these 
reasons I think that the appeal must be 
dismissed. 

Lawrance, J. — I am of the same 
opinion. It seems to me clear that the 
only question raised in this case was with 
respect to the sale of beer to people in the 
street. The duties of the drayman were 
to deliver beer to customers who had 
ordered it, and, if for any reason he could 
not deliver it, to bring it back to the 
brewery ; and he had express orders not 
to deliver it to any one else. It is true 
that if the drayman was acting within 
the general scope of his employment in 
selling beer it would be no answer for 
the respondent to say that he had ex- 
pressly forbidden him to do so. In this 
case, however, the drayman was employed 
only to deliver beer and not to sell it, and 
therefore the respondent cannot be made 
liable for what was done. 

Ridley, J., concurred. 

Appeal diemieeed. 

Solicitors — Maitlands,- Peckham tc Co.* for 
appellant; Skewea-Coz, Nash k Co., for 
respondent. 

[Reported hy F, Center, £9g„ 
Barritter-at'Za^, 
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Feb. 8. ) WORTHINGTON. 

[75 L. J. K.B. 286.] 

Poot Law — Pcmpw Lunatic — Main- 
tmwnee — Recovery of Arrears — Paymente 
on Acoouni — Appropriation — LtmikUionB 
Ad, 1623 (21 Jac. 1. c. 16), a. 3. 

A pauper lun<Uic can plead the Statute 
of LiniitoHana aa a defence to a claim by 
guardians of the poor for arrears of main- 
tenancef but the same answers can be made 
to that plea as in the case of any ordinary 
action for debt. 

When the receiver in lunacy of a pauper 
hmatiCf acting under a general order of 
the Court directing him to apply the 
lunatic's income for her maintenance and 
benefit^ had during a number of years 
made payments on account of the arrears 
of maintenance to the guardians of the 
poor, it was held that the guardians were 
entitled to recover from the lunatic's estate 
the whole of the amount still owing for 
arrears of mMinienance^ and not merely 
the arrears of maintenance for ihe six 
years prior to the commencement of the 
proceedings. 

Action tried by Farwell, J., sitting as 
an additional Judge of the King's Bench 
Division. 

The plaintiffs were the guardians of 
the Wandsworth Union, and brought 
this action against the defendant, as the 
administratrix of the estate of Mary 
Jane Worthington, seeking to recover 
the sum of 337Z. 3^. M, for balance of 
arrears of maintenance and funeral ex- 
penses of Mary Jane Worthington. 

Mary Jane Worthington was admitted 
to Oaterham Lunatic Asylum on Feb- 
ruary 12, 1876. As from that date she 
became chargeable to the plaintiffs, and 
remained so till her death in 1904. 

The lunatic was, together with her 
two sisters, who were also lunatics, en- 
titled to certain real and personal estate 
under the wills of her grandfather 
Thomas Worthington and of Sarah 
Worthington. By an order in lunacy 
dated July 20, 1886, and made " In the 
matter of Mary Jane Worthiogton 
spinster Caroline Amelia Worthington 
spinster and Agnes Louisa Worthington 
spinster persons of unsotind mind and 



the Lunacy Regulation Act 1862," 
Thomas Worthington was appointed re- 
ceiver of the income arising from the 
estates of the three lunatics, and he was 
directed to apply the income received by 
him on their behalf in the maintenance 
and for the benefit of each of the lunatics 
in equal third shares. 

In pursuance of this order, Thomas 
Worthington paid to the plaintiffs 
during the years 1887 to 1897 inclusive 
the income received by him on behalf of 
Mary Jane Worthington. 

Thomas Worthington died on October 3, 
1897, and by an order in lunacy dated 
June 22, 1898, the defendant was ap- 
pointed receiver of the income of the 
three lunatics, and she was directed to 
apply the income of the three lunatics in 
equal shares **in and for the mainten- 
ance and benefit of each of them until 
further order.** Under the order the 
defendant paid to the plaintiffs, during 
the years 1897 to 1903 inclusive, the 
income received by her on behalf of 
Mary Jane Worthington. The average 
amount of this income was about 8Z. per 
annum. 

The receipts given by the guardians 
for these payments were generally on 
account of the cost of maintenance of 
Mary Jane Worthington, and in their 
books they allocated each payment in 
reduction of the arrears of maintenance 
due nt the time of such payment. Thus 
the receipt for a sum of 137Z. 8«. paid to 
the plaintiffs in 1896 by Thomas Wor- 
thington, and stated by him to be accu- 
mulations of income which had recently 
come into his possession, was in the 
following form : " Received of Mr. T. 
Worthington the sum of 137/. 8«. on 
behalf of the above named union in 
respect of the arrears of the maintenance 
of Mary Jane Worthington, on account 
of the sum of 3532. 16^. 6(2. balance due 
to the guardians to the 24th of March, 
1896." 

The lunatic died intestate on July 29, 
1904, and letters of administration to her 
estate were taken out by the defendant 
on October 6, 1904. 

The total cost of maintaining the 
lunatic, from the time of her admission 
to Caterham Asylum in 1876 until her 
death in 1904 amounted to 6192. 14f., and 
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her funeral expenses to H. 1«. The pay- 
ments made to the plaintiffs on account of 
maintenance by the receiver in lunacy for 
the time being amounted to 283/. 11«. 9d. 
The plaintiffs nov^ claimed to recover the 
balance of 337/. 3«. 3d, from the lunatic's 
estate. 

The defendant alleged that the plain- 
tiffs were debarred by the Statute of 
Limitations from recovering more than the 
amount due for six years* arrears of main- 
tenance and for funeral expenses, and she 
paid 90/. lis, Qd. into Court in satisfac- 
tion of that part of the plaintiffs* claim. 

Sylvain Mayer ^ for the plaintiffs. — The 
cost of the maintenance of a pauper 
lunatic constitutes a debt for which an 
action can be brought by the guardians 
of the poor, but the pauper can by way 
of defence set up the Statute of Limita- 
tions. Thus, in Newhiggin, In re; 
KgghUmv. Newhiggin [iSSrV and Waiaon^ 
In re ; Stamford Union v. iartlett [l898],* 
the guardians were held to be only en- 
titled to recover six years* arrears of 
maintenance prior to the commencement 
of the proceedings. The present case is 
distinguishable because here very frequent 
payments on account of maintenance have 
been made by the receiver in lunacy for 
the time being. If the plea of the Sta- 
tute of Limitations is open to a pauper 
1 unatic, the proper answer to that plea must 
be open to the guardians as his creditors. 

A debtor is entitled to appropriate his 
payments to any particular debt, but 
when a debtor fails to make any appro- 
priation, the right to do so devolves upon 
his creditor — Mills v. Fowkea [l838].^ 
Here the receiver in lunacy made no 
appropriation, but the guardians appro- 
priated each payment to the amount then 
due on account of arrears of maintenance. 
The receipt given by them for 137/. Ss, in 
1896 is a good instance of this. The 
plaintiffs therefore are entitled to pay- 
ment in full of the arrears of maintenance 
out of the lunatic's estate. 

H Cunningham Glen, for the defendant. 
— The plaintiffs are only entitled to six 
years' arrears of maintenance — Newhiggin, 

(1) fifi T^. J. Ch. 907 ; 36 Ch. D. 477. 

(2) [1899] M.C. 41 ; 68 L. J. Ch. 21 ; [1899] 
1 Oh. 72. 

(3) 8 L. J. C.P. 27G. 



In re^ and Watson, In rt? The pay- 
ments by the receiver in lunacy cannot 
properly be regarded as payments on 
account so as to constitute an admission 
of the lunatic's indebtedness. The re- 
ceiver was an officer of the (Jourt acting 
under its orders, and no admission could 
be made by him which would bind the 
interest of the lunatic or the interest of 
other persons in the lunatic's estate The 
order of the Court only directed the 
application of the income in the main- 
tenance of the lunatic, and, in any case, 
the payments by the receiver ought to be 
regarded as payments on account of the 
maintenance for the year in which each 
payment was made. 

Far WELL, J. — This is a case of some 
difficulty. It is settled by Newbiggin^ In 
r6,^ and Wataon, In re,^ that the liability 
of a pauper lunatic for the cost of his 
maintenance constitutes a debt in respect 
of which he has the same rights and 
liabilities as an ordinary individual who 
is not a lunatic — that is to say, he can 
plead the Statute of Limitations ; and the 
same answers to the statute are open to 
the other side as are open to any ordinary 
creditor. 

That being so, the present case is re- 
duced to the question whether there is 
anything here to take these arrears of 
maintenance out of the statute. Counsel 
for the defendant has argued that the 
payments to the plaintiffs were made by 
the receiver in lunacy as an officer of the 
Court, and that his payments cannot con- 
stitute an admission binding the lunatic's 
estate ; but the receiver in lunacy made 
these payments in consequence of the 
order of the Court directing him to apply 
the lunatic's income for her maintenance 
and benefit. Moreover, the actued income 
of the lunatic was so small that it is 
obvious that these payments could not be 
sufficient to pay for the whole cost of 
maintenance, but could only be payments 
on account. The lunatic could not pos- 
sibly have been maintained with the 
income derived from her property. I may 
take it for granted — I do not think 
counsel for the defendant contested this — 
that it was in evidence before the Court 
of lunacy or the Master in lunacy that 
the lunatic was in an asylum ; and I may 
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also assume that the Court must have 
known that the payments which the re- 
ceiver would BDiake could only be pay- 
ments on aooouot of the lunatic's main- 
tenance. Those payments dh account 
were, to my mind, authorised by the 
Court, because it was for the benefit of 
the lunatic that they should be made 
rather thnn that there should be litiga- 
tion by 1 he guardians to ascertain whether 
the corpus of the lunatic's estate should 
be sold out and out. It is probable that 
there would have been some such litiga- 
tion if there had been no orderfor payment 
at all, or if the payments oidered had not 
been intended to be taken as payments on 
account, so as to keep alive any claim for 
arrears. 

That, to my mind, answers the plea 
with regard to the statute ; and that is 
strengthened by what happened in 1896, 
when there was an accumulation of 
income in the hands of the receiver. This 
accumulation he paid over to the guar- 
dians, and they gave a receipt in respect 
of the arrears of the mfiiutenance of the 
lunatic down to March 24, 1896. That 
receipt was accepted by the receiver, and 
I presume he brought it before the Court 
of lunacy in the passing of his accounts. 
It appears to me that there has been quite 
sufficient here to take the case out of the 
statute. The protection of lunatics by 
the Court of lunacy is confined to pro- 
tecting the lunatic so as to keep him, or 
her« comfortable during his or her life, 
and is not intended to deprive creditors 
of the amounts justly due to them, 
although they may have to wait until the 
time when the protection expires, or 
comes to an end — that is to say, until the 
lunatic is dead. So far as their moral 
claim is concerned, the guardians appear 
to me to be in a very strong position. 

There will be judgment for the sum 
claimed, and the money in Court will be 
paid out to the plaintifiTs. 

Judgment aoeordinghf. 

Solicitore— W. W. Young, Son & Ward, for 
plaintiffs; 8. W. Johnson St Son, agents for 
Fisher, Jesson 4 Wilkins, Ashby-de-la- 
Zouch, for defendant. 

IReparted hy H, C. Garna, £fq., 
Barriiter-at'Law, 



[IN THE COURT OF APPEAL.] 
ROMBB, L.J. ^ 

Cozsns-Habdt, L.J. c T .« t 

jgQ^ ' > Law v. Llewellyn. 

Feb. 27. ) 

[75L. J. K.B, 320.] 

Slander — Privikge—MagistraU SiUing 
at Petty Seeeums— Statement Made after 
Withdrawal of Charge, 

A Juetice of the peace sitting at petty 
eeaeions to diepoee of criminal eaeee is 
acting judicially, and defamatory state- 
ments made by him in the course of the 
proceedings aire not aetionabte, even if 
alleged to have been made withtrnt reason- 
able and probahle cause and maliciously, 

Munster v. Lamb (52 L. J. Q.B. 726 ; 
11 Q.B. D. 588) and Hodson t;. Pare 
(68 L. J. Q.B. 309; [1899] 1 Q.B. 455) 
folUnoed, 

AUardice v. Robertson (L Dow & CI. 
^95, 5\5) not /oUauced. 

Appeal from a decision of Channell, J., 
in chambers, ordering the statement of 
claim in the action to be struck out as 
disclosing no reasonable cause of action. 

The action was brought for damages 
for slander. The statement of claim 
alleged that at the time of the speaking and 
publishing of the words complained of the 
defendant, who was a Justice of the peace 
for the county of Glamorgan, was sitting 
as chairman of the Justices at a Court of 
summary jurisdiction at Bridgend in that 
county; that on July 1, 1905, the plaintifi' 
appeared by counsel at that Court to pro- 
secute a charge against two persons for 
obtaining money by false pretences ; that 
he was idvised by his counsel that in the 
absence of certam witnesses it would be 
impossible to secure a conviction, and 
acting on his counsel's advice he agreed 
to withdraw the charge and pay the 
costs of the defendants' solicitors upon 
their undertaking to bring no action 
against him in respect of the proceedings, 
or otherwise ; that the agreement was duly 
signed by the representatives of the parties* 
and that the Court was then informed that 
the charge was withdrawn on those con- 
ditions; and that the defendant magistrate 
then and there falsely and maliciously, 
and without any reasonable cause what- 
soever, spoke and published words which 
K 



Digitized by 



Google 



122 



CASES CONNECTED WITH 



Law v. Llewellyn, App. 

meant and were intended to mean that 
the plaintiff was a blackmailer, and had 
brought an unfounded criminal charge 
against the defendants in those proceed- 
ings, and was guilty of having committed 
some criminal offence. 

The words complained of were spoken 
when the defendant had assented to the 
withdrawal of the charge. 

Channell, J., on the application of the 
defendant, ordered the statement of claim 
to be struck out as disclosing no reason- 
able cause of action. 

The plaintiff appealed. 

S, T, Ifvans^ K.C.j Montague Lush, 
K,C»y Lewis Thomaif and JStotoe, for the 
appellant. — It has been held that a magis- 
ti-ate sitting at petty sessions is acting in 
a judicial capacity, but it wad said in 
AUardice v. Robertson [i83o] * that the 
privilege of a Judge of the superior Courts 
in this respect did not extend to a Judge 
of an inferior Court. That was a Scotch 
case, but it was referred to without dis- 
approval by Chief Justice Cockbum in 
Seaman v. NethercHft [i876].^ Allowing 
that a statement by a magistrate in Court 
is privileged, it must be a statement 
material to the matter in hand, and made 
in the course of the trial of the case with 
which he is dealing — Taylor v. Nesfield 
[1854],3 ScoU V. Stansfeld [is^sy Hodgson 
V. ScarUU [iSls],* Muneter v. Lamb [l88s],® 
and Hodaon v. Pare [l899].^ The state- 
ment in the present case was made after 
the charge was really withdrawn, there 
was no occasion for it, and it was not 
relevant to any matter to be tried by the 
magistrates. It therefore is not pro- 
tected. 

Eldon Bcmkes, K,C., and Hitgh FraaeVj 
for the defendant, were not called upon. 

RoMBR, L.J. — In my opinion this appeal 
fails. Counsel for the appellant in opening 
the appeal said, and in my opinion said 
rightly, that it was hopeless to contend 
at the present day that a Justice of the 

(1) 1 Dow & CI. 496, 515. 

(2) 46 L. J C.P. 128, 134 ; 2 C.P. D. 53, 58. 

(3) 23 L, J. M.C. 169 ; 3 E. & B. 724. 

(4) 3T L. J. Ex. 155 ; L. E. 3 Ex. 220. 

(5) 1 B. & Aid. 232. 

(C) 52 L. J. Q.B. 726; 11 Q.B. D. 588. 
(7) 68 L." J. Q.B. 309; [1899] 1 Q.B. 465. 



peace sitting in petty sessions to dispose 
of a criminal case which came befora him 
was not acting judicially, and consequently 
a de&matory statement made in the 
course of the proceedings before him 
could not be actionable as against that 
Justice. That was, to my mind, clearly 
settled beyond controversy at the present 
day by the two cases of Muneter v. Lamb ^ 
and Hodaon v; PareJ They are both to 
the same effect, and shew that a magis- 
trate is a Judge within the meaning of 
the rule that observations made by a 
Judge in the course of his judicial duties 
when sitting as a Judge are not actionable, 
even if it is alleged or suggested that the 
observations were made without reason- 
able and probable cause and maliciously. 

The counsel who followed boldly at- 
tempted to re-argue that question, and he 
did so in reliance on AUardice v. Robert- 
eon} With reference to that case, all I 
need say is that, whether it be law in 
Scotland at the present time or not, it is 
certainly a case dealing with Soot^ law, 
and is not binding upon this Court, and is 
no authority for the proposition for the 
purpose of which it was cited. It is not an 
authority against the law as I have stated 
it, and as illustrated by the cases to which 
I at first referred. 

It was said that AUardice v. Robertson ^ 
was referred to without disapproval by 
Lord Chief Justice Cockbum in Seaman 
V. Nethercliftf^ but if reference is made to 
the judgment of the Lord Chief Justice it 
will be observed that he was not referring 
to the case for the purpose of approving it, 
or anything of the sort. It had been 
cited to him, and all he said with refer- 
ence to it was that it was not an autho- 
rity precisely for the case which he had 
to decide then, and that clearly was so. 
That was in no wise a recognition by the 
Lord Chief Justice that AUardice v. 
Robertson ^ was an authority in the English 
Courts upon the point of law which it 
purported to decide. 

That being so, it is clear that this action 
against the defendant will not lie, if it be 
the case that the observations which are 
said to have been made by him, and which 
are said to have been libellous and mali- 
cious, were uttered by him in the course of 
his duty as magistrate. To my mind they 
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clearly were uttered under such circum- 
stances as made them privileged. The 
circumstances are stated in the statement 
of daim, and shortly they amount to this: 
The plaintiff Edmund Law had brought 
a criminal charge against two persons, and 
when that charge came before the defen- 
dant, sitting as a Justice of the peace in 
sessions, the plaintiff then stated that he 
had withdrawn the charge and agreed to 
pay the costs of the solicitors of the. 
persons against whom the charge had been 
made, upon their undertaking not to 
bring any action against the plaintiff in 
respect of the proceedings he had . in- 
stituted. Being a criminal charge, it 
could not have been withdrawn as a 
matter of course, but under the circum- 
stances it was clearly impossible for the 
magistrates to insist upon the charge not 
being withdrawn. That would have done 
no good, especially as the magistrates were 
of opinion that there was no real crime on 
the part of the persons against whom the 
charge had been made. Under those 
circumstances the defendant had to state 
why, in his opinion, nothing could be done 
except to allow the charge to be with- 
drawn, and it was in doing that that he 
made the observations which are said to 
be libellous. 

la my opinion, it was clearly within 
his jurisdiction at that time to have made 
observations with regard to an impending 
summons. The observations were made, 
therefore, in the course of his judicial 
duty, and consequently are not action- 
able. In those circumstances it seems to 
me that this action is clearly frivolous and 
vexatious, and that the learned Judge in 
chambers rightly discharged his duty in 
striking out the statement of claim. 

In my opinion, the decision appealed 
against was right, and the appeal should 
be dismissed. 

Cozbks-Haedt, L.J.— I agree. 
Appeal dUmisaed. Leave to 



Solicitor8--H. G. Rastall, agent for A. Jestyn 
Jeffreys, Neath, for plaintiff ; Bell, Brodrick 
& Gray, agents for T. J. Hughes & Lewis, 
Bridgend, for defendant. 

[Reported hyA,J, Hall, £»q., 
Barrister 'uUZarv, 



DaELINO J^ iFOLLBB, SniTH 

V parte. 

[75 L. J. K.B. 322.] 

Licensing — Renewal — lUfueal to Renew 
Subject to Payment of Compensation — 
County Borough — Appeal from Whole Body 
of Justices to Quarter Sessions — Licensing. 
Act, 1904 (4 Edw. 7. c. 23), ss. 1 and 8. 

No appeal lies to quarter sessions from 
the determination of the whole body o/ 
Justioes acting in and for a county 
borough who, on a reference to them by the 
borough licensing committee, have rtfused 
to renew a licence subject to t/is payment of 
compensation under t/te Licensing Act, 
1904. 

Semble {per Darling, J.). — On such a 
maUer the whole body of Justices for a 
county borough have power to state a Case, 

Bule nisi for a mandamus directed to 
the Justices of the county of Southamp- 
ton, calling upon them to shew cause why 
they should not entertain an appeal from 
the Justices of the county borough of 
Southampton acting as the compensation 
authority under the Licensing Act, 1904. 

On March 2, 1905, an application wss 
made at the annual licensing meeting for 
the county borough by one Edward 
Donkin for a renewal of the licence of the 
York Inn, Southampton. That applica- 
tion was referred to the whole body of 
Justices acting in and for the county 
borough as the compensation authority. 

On May 25, 1905, the compensation 
authority refused to renew the licence, 
subject, however, to the payment of com- 
pensation ; and from that refusal Donkin 
and Fuller, Smith & Turner, who were 
the owners of the premises, appealed to 
the quarter sessions for the county. 

On June 27, 1905, the quarter sessions 
refused to entertain the appeal, on the 
ground that they had no jurisdiction to 
do so, whereupon the present rule was 
obtained at the instance of Fuller, Smith 
<fe Turner. 

Duke, K,C. {Simon with him), for the 
Justices, shewed cause. — The question 
k2 



Digitized by 



Google 



124 



CASES CONNECTED WITH 



Rex V, Southampton Justices; Fulleb, Smith & Turneb, Ex parte. 



turnn on the effect of certain sections 
of the licensing Act, 1904. But for 
those provisions there would have been 
an appealable matter here. The effect of 
those provisions has, however, been to 
make in county boroughs the whole body 
of Justices, as the compensation authority, 
the final judges in this matter of extin- 
guishing a licence with compensation, 
just as in a county the quarter sessions 
are the final authority in that matter. 
This is clear if section 1, sub-section 2, 
and section 8, sub-sections 1 and 2 of 
the Licensing Act, 1904,* are read 
together. It is further clear that the 
general scheme of the Act was to create 
two sets of authorities — county authori- 
ties and county borough authorities, 
each with independent powers in this 
matter of extinguishing licences with 
compensation. There are parallel autho- 
rities in the counties and in the county 
boroughs ; in counties the quarter sessions 
are the final authority in this matter ; in 
county boroughs the whole body of Jus- 
tices constitute the final authority. This 
is an administrative, as distinguished 
from a judicial, matter, and it is therefore 
right that the compensation authority of 

(1) Licensing Act, 1904» 8. 1, sub-s. 2: 
***Wh6re the josticee of a licensing district, 
on the consideration by them, in accord- 
ance with the Licensing Acts, 1828 to 1902, 
of applications for the renewal of licenses, are 
of opinion that the question of the renewal 
of any particalar existing on licenses requires 
consideration on groands other than those on 
which the renewal of !an existing on license 
can be refused by them, they shall refer the 
matter to quarter sessions, together with their 
report thereon, and quarter sessions shall con- 
fdder all reports so made to them and may, if 
they think it expedient, after giving the per- 
sons interested in the licensed premises .... 
an opportunity of being heard and, subject to 
the payment of compensation under this Act, 
refuse the renewal of any license to which any 
such report relates." 

Section 8, sub-section 1: **The area of 
quarter sessions for a county shall for the pur- 
poses of this Act include any borough (not 
being a county borough) or any part thereof 
which is locally situated in that county." 

8ub-8ection 2 : *' This Act shall apply to a 
county borough as if it were a county, with the 
substitution for quarter sessions of the whole 
body of ;astlce8 acting in and for the 
borough.'^ 



a county borough, which raise their own 
fund out of which compensation has to be 
paid, should be the final judges as to the 
administration of that fund. No appeal 
therefore lies from their decieion to 
quarter sessions. 

[Section 5 was also referred to.] 
Fickford, K.C. {S. H. Emanuel and 
W, J. H, Brodriek with him), in support 
of the rule. — If the right of appeal given 
by the Licensing Act, 1828, and which 
undoubtedly existed prior to the Act of 
1904, has been taken away, it must either 
be by express words or by necessary impli- 
cation. It has certainly not been taken 
away expressly, nor can it be said to have 
been taken away by necessary implica- 
tion. From the fiEict that by section 10 
of the Act of 1904 that Act is to be con- 
strued as one with the Licensing Acts, 
1828 to 1902, the presumption is that tlie 
right of appeal is preserved. Further, 
section 8, sub-section 2 of the Act of 
1904 does not say that in a county 
borough the whole body of Justices shall 
be deemed for this purpose to be the 
quarter sessions \ it merely says in effect 
that this body — whose decisions in other 
licensing matters are subject to an appeal 
— shall have this new jurisdiction of con- 
sidering as to the extinguishing of licences 
upon the payment of compensation con- 
ferred upon it. It does not follow from 
that that the right of appeal is taken 
away — see the observations of Collins, 
M.R., in ReK v. Drinkwaier ; Conway^ 
Ex parte [l905].' The quarter sessions 
were therefore wrong in refusing to enter- 
tain this appeal. 

Lord Alvebstone, C.J. — In my opinion 
this rule should be discharged. 

By the Licensing Act, 1828, it was 
provided that all the powers in connection 
with licensing matters should be exer- 
cised by the whole of the licensing 
Justices, with an appeal to quarter 
sessions. The Licensing Act, 1872, 
enacted that the grant of new licences 
should be decided by the licensing com- 
mittee, renewals still remaining with the 
whole body of Justices. That was the 

(2) 70 J. P. 1. 
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skate of things when the Licensing Act, 
1904, WAS passed, and the broad scope ot* 
that statute was to limit the ordinary 
jurisdiction of the licensing authority, who 
were to continue to have the power of 
refusing renewals on certain specified 
grounds, the power to refuse renewals on 
other grounds being vested in quarter 
sessions instead of in the Justices of the 
licensing district. In other words, the 
Act has conferred upon quarter sessions 
a new jurisdiction, not an appellate, but 
an original jurisdiction — namely, the 
right to refuse the renewal of a licence 
upon grounds other than those specified 
in section 1, sub-section 1. A new juris- 
diction has, at the same time, been given 
to the Justices of the licensing district ; 
they are to form an opinion as to whether 
the renewal of any particular licence on 
grounds other than those in respect of 
which they can refuse renewal should be 
considered^ and to make a report thereon 
to quarter sessions, who are to consider 
that report ; and if the quarter sessions 
think it eiq^edient so to do they may 
refuse to renew the licence. With refer- 
ence to counties, therefore, the Act is 
pretty clear, its broad feature being this 
new jurisdiction of quarter sessions, who 
are, once and for all, to deal with this 
question of renewal when referred to 
wem by the report of the Justices of 
the licensing district. In seeing how this 
broad intention is carried out, it is not 
unimportant to consider one or two of 
the provisions of section 5. In sub- 
section 2 of that section we find a depar- 
ture from the old appellate jurisdiction of 
quarter sessions in the power there con- 
ferred of delegating to a committee any 
of their powers and duties. The same 
section deals with the case of county 
boroughs, sub-section 4 providing that 
** The justices of a licensing district being 
a county borough shall exercise their 
powers under the licensing^Acts, 1828 to 
1902, as to the renewal of licenses through 
the borough licensing committee appointed 
under secibion 38 of the licensing Act, 
1872. ..." So far as to each case the 
Act proceeds upon parallel lines. Reports 
are to be made by the Justices of the county 
4pd b^ the committee in a county 



borough. Then comes the section upon 
which this question turns — section 8, sub- 
section 2. A perusal of the Act shews that, 
this is not merely what I may call a 
drafting clause, because I doubt whether 
it is possible to substitute the whole body 
of Justices for quarter sessions all through 
the Act ; we are therefore bound to have 
regard to its broad scope, and see what 
its intention was. It seems to me that 
the intention was to substitute in a 
county borough the whole body of Jus- 
tices to perform those functions which 
the quarter sessions perform in the 
county, as if the county borough were a 
county. That makes the Act consistent. 
In each case — ^in the county and in the 
county borough— there is the considera- 
tion by a superior body, which is no 
longer an a^^llate body. I quite agree 
that if one looks at the past condition of 
things this clause might have been 
draf^ more clearly, b^use before the 
Act the decision of the whole body of 
Justices for a county borough was not 
final; but looking at the general scope 
and purpose of the Act I think the 
construction I am putting upon it 
is the only one consistent wiUi thfit 
purpose. 

We were also referred to section 10. 
We have decided that in cases where an 
Act gives no clear intention of a new 
departure the old procedure is to be 
followed. I agree that, if we could do so 
consistently with the scheme and intention 
of the Act, we ought to say that the right 
of appeal continues. But, for the reasons 
I have given, I think the intention was to 
put a county borough exactly in the same 
position as a county for the purpose of 
finally determining whether the Ucencee 
shall be reduced. That determination in 
a county is by a committee of cuarter 
sessions ; in a borough by the whole body 
of J ustices. That view is more consonant 
with the other provisions of the Act which 
point to this question being dealt with 
locally. It would be a depurture from 
that principle if we held that in this 
matter there was an appeal from the 
whole body of Justices in a county borough 
when there is no appeal from quarter 
sessions, the only body in a county. 
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RiDLBT, J. — I am of the same opinion, 
although I have felt some difficulty in the 
matter. The Act, which is by no means 
dear on this point, was passed to effect a 
new object. The first body which under 
the Act has to deal with the refusal of 
licences on particular grounds is not to 
give a decision, but is to refer the ques- 
tion to another body. In the case of 
counties the Justices of a licensing district 
are to refer the matter to quarter sessions 
— the tribunal choseii as the proper one 
to decide whether or not the licence should 
be refused or renewed; and if refused, 
what the compensation should be. When 
we come to deal with a county borough, 
which had to be brought into the scheme, 
we find that what is to be done in a county 
by the Justices in a licensing district in 
referring to quarter sessions is to be done 
in the case of a county borough by the 
borough licensing committee constituted 
by section 5, sub-section 4 of the Act, and 
the reference by that committee is to be to 
the whole body of Justices acting in and 
for the county borough. I do not think 
that it was intended that there should be 
an appeal from the whole body of those 
Justices to quarter sessions ; it is more in 
accordance with the scheme of the Act 
that there is no appeal in such a case. 
It is true that the Licensing Act, 1828, re- 
mains, by section 27 of which there is an 
appeal to quarter sessions ; but I do not 
think there is any act of the borough 
licensing committee which is the subject 
of an appeal : there has been merely a 
reference to the whole body of Justices. 
Ijf, however, that reference could be con- 
sidered an appeal, that would satisfy the 
Act of 1828 ; but I do not rest my de- 
cision on that argument. I think that 
the general scope of the Licensing Act^ 
1904, was to abolish, as inconsistent with 
its own enactments, any such ftppeal as 
would enable persons to appeal frt)m the 
order of the county borough Justices in 
such a case to quarter sessions. 

Dabuno, J.— rl agree. My view is this : 
The Act of 1904 starts, and for a long 
time continues, as though it dealt with 
counties only. It neglects altogether to 
deal with county boroughs. A great deal 



of the language used is not applicable to 
them at all. The body having the right 
to refuse the renewal of a licence is the 
quarter sessions ; but the county borough 
has no quarter sessions in the sense of 
this Act, because the definition clause — 
section 9, sub-section 4 — says that the 
expression " quarter sessions " means as 
respects a county the eourt of quarter 
sessions for that county, and nothing is 
said about any other quarter sessions. 
The quarter sessions are given power to 
renew or, — if they think fit on the report 
to them — to rofuse a renewal, subject to 
paying to the licence-holder compensation 
out of the funds which had been raised, 
and which in this case would be raised in , 
the county borough. The Act by sec- 
tion 5 appears to give to quarter sessions 
power to do various things which it would 
be very convenient for them to do in a 
county borough. But I see no p^vision 
that they may do these things in a county 
borough. Then comes section 8, which 
says that " The area of quarter sessions 
for a county shall for the purposes of this 
Act include any borough (not being a 
county borough) or any part thereof wluch 
is locally situated in that county." The Act 
then by sub-section 2 deals with a county 
borough, and in effect it says that the 
words " county borough " are to be substi- 
tuted for the word *' county." But there 
remains this : The quarter sessions of the 
county have all these powers under the 
Act : who is to exercise them in a county 
borough) The same sub-section, there- 
fore, goes on to substitute for quarter 
sessions the whole body of Justices 
acting in and for the county borough. 
That, to my mind, puts the whole Ixxly 
of Justices in a county borough in the 
same position as the quarter sessions in 
a county, so that from the committee 
which first deals with this question the 
application for revision lies not to quarter 
sessions, but to the whole body of Justices 
of the county borough. It is said that they 
cannot state a Case. I think they are given 
practically the powers of quarter sessions ; 
they could not be called quarter sessionSi 
but with these powers given to them 
they are made practically the same at 
quarter sessions, and a .county borough is 
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to ire treated as though it were a county. 
It may be that this is unuecessary for the 
decision in this case, but a consideration 
of the Act leads me to the conclusion that 
the whole body of Justices in a county 
borough have power to state a Case. 
I think that in this matter it was meant 
to give those Justices the same kind of 
authority within a county borough as 
quarter sessions have in a county; and 
because I think they have the same power 
I think there is no appeal from their 
determination. 

Eule discharged. 



Solicitors— Godden, Bon & Holme, agents for 
Lamport, Bassitt k Hiscock, Soathampion, for 
prosecators ; fiobbiQs, Billing & Co., agent? 
for H. Barber, Winchester^ for Justices. 

l^Iie^orted hy J. S* Henderson, Esq.y 
BarrUter-at-Lavo, 
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April 

[75 L. J. K.B. 326.] 

Licensing Acta — Selling IntoxiccUing 
Liquor wiihotU Licence — Offenceof Trifling 
Ntiture — Summarf/ Jurisdiction Act 1879 
(42 <^ 43 Vid. c. 49), s. 16. 

The duly licensed tenant of a publio- 
Jiouse gave up possession of the house. For 
7iine days afi&r his departure no sessions 
sat at which application could he 'made for 
a temporary transfer of the licence. The in- 
coming tenant carried on the husinefy of the 
house for ihe nirke days without a licence : — 
Held, that the latter voas guilty of a serious 
offence, and one which could not he treated 
hy a Court of summary jurisdiction as 
an offence of a trifling nature under 
section IQ of the Summary Jurisdiction 
Act, 1879. 

Case state<i hy Justices of the Freshwell 
division of the county of Essex on the 



hearing of several oharfires against the; 
respondent Barton for selling intoxicating 
liquor without a licence at a public-house 
known as the Fighting Cocks at Little 
Sampford, contrary to section 3 of the 
Licensing Act, 1872 (35 <k 36 Vict. c. 94), 
and on the hearing of charges against the 
respondents Edwwl William Lake and 
Frederick Turner for aiding and abetting 
the commission of those offences, contrary 
to section 5 of the Summary Jurisdiction 
Act, 1848 (11 & 12 Vict. c. 43). 

The public-house in question was the 
property of Green, Kinsr <Ss Son, Lim., 
brewers, of Bury St. Edmunds. The 
respondent Lake was the managing 
director, and the respondent Turner 
was the agent for Green, King &; Son, 
Lim. 

On October 15, 1904, one Joseph Henry 
Anstey, then being duly licensed to sell 
intoxicating liquors by retail at the 
Fighting Cocks, gave up possession of 
the house. On the same day the respon- 
dent Barton took possession of the house 
as tenant to the owners without having 
obtained any licence to sell intoxicating 
liquors. 

The several sales of intoxicating liquor 
alleged in the information to have been 
made by the respondent Barton were in 
fact made by him with the knowledge and 
under the instructions of the respondents 
Lake and Turner. 

The Justices of the Freshwell division 
sit only once a month, and there were no 
petty sessions at which application could 
have been made for a temporary transfer 
of the licence to the respondent Barton 
between September 20 and October 24, 
1904. 

On October 24, 1904, J. H. Anstey, the 
former tenant of the house, obtained* a 
transfer of his licence to the respondent 
Barton. 

In cases of transfers of licensed premises 
taking place on days on which no petty 
sessions are held, it is the practice in some 
petty sessional divisions, including the 
Freshwell division, to apply for the tem- 
porary transfer at the next available petty 
sessions. 

It was contended before the Justices 
on hehalf of the respondents that the 
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Fighting CockB was the only public- 
house in Little Sampford, and tiiat it 
would cause great public inoonventenoe if 
it were closed for uiue days. 

The Justices were of opinion that all 
the charges were proved against the 
respondents, but thieit the respondents 
had no intention of infringing the pro- 
visions of section 3 of the Incensing Act, 
1872, or of section 5 of the Summary 
Jurisdiction Act, 1848, and that the 
offences proved were of so trifling a 
nature that it was inexpedient to inflict 
any punishment. They therefore dis- 
missed all the charges, purporting to act 
under the power confen^ upon them by 
section 16 of the Summary Jurisdiction 
Act, 1879/ but stated a Case for the 
opinion of the High Court, in which the 
foregoing &ct8 appeared. 

The question for the opinion of the 
Court was whether the decision of the 
Justices was right in law. 

C, E, JoneB^ for the appellant. — The 
Justices could not properly treat as an 
offence of a trifling nature the deliberate 
selling of intoxicating liquor without a 
licence for nine ^ys. This Court has 
power to overrule the discretion of the 
Justices undier section 16 of the Summary 
Jurisdiction Act, \%7% ^ — PhiUip% v. 
Evans [i896],^ where it was held that a 
refusal to take out a dog licence was a 
serious offence which could not be treated 
as one of a trifling nature by a Court of 
summary jurisdiction. 

A. H. Poyser, for the respondents. — It 
is most important that the discretion of 
the Justices should not be interfered with 
except in very serious cases — for example, 
where the Justices are usurping the juris- 
diction of another tribunal as in PhiUips 

(1) Sammary Jorisdiction Act, 1879, s. 16 : 
" If upon the bearing of a chaige for an offence 
punishable on sammary conviction under this 
Act, or nnder any other Act, whether past or 
fntnre, the court of Mmmaryjorisdiction think 
that though the charge is proved the offence 
was in the particnlax case of so trifling a nature 
that it is inexpedient to inflict any panish- 
ment, or any other than a nominal ponish- 
ment,— (1) The ooori^ withoat proceeding to 
conviction, may dismiss the information. . . ." 
(2) 66 L. J. M.C. 101 ; [1896] 1 Q.B. 306. 



V. Eva/M,'^ If there is any reasonable 
ground upon which the Justices' decision 
can be supported this Court will not inter- 
fere. In the present case the (acts that 
during the nine days in question there 
were no sessions at which a transfer of the 
licence could be applied for, and that at 
the first possible moment a transfer was 
applied for, afford reasonable ground for 
the Justices' decision. The fact that the 
offence itself may be serious does not 
preclude the Justices from treating it as 
one of a trifling nature under special 
circumstances. This is clear from the 
wording of section 16 itself, which would 
include such offences as larceny and em- 
bezzlement, and from the oases of SaU v. 
ScoU'Eatt [1903] ' and Pomeray v. Maivem 
Urban DiHria Couneil [l903].^ 

Kennedy, J.— It is important not to 
limit unduly the discretion with which 
the Justices are entrusted by section 16 
of the Summary Jurisdiction Act, 1879; 
and it is not the function of this Court to 
pass in review the exercise of the JusUoes' 
discretion if there is any ground on which 
to support it. The discretion is conferred 
in these terms : [The learned Judge read 
section 1 6 of the Summary Juriraiction 
Act, 1879, and continued :] Now, I agree 
that it is possible that the commission 
of a crime which ought generally to be 
treated as serious in its nature may in a 
particular case, by reason of special drcum- 
stances, become a trifling matter. Or the 
offence may be trifling in its nature ; a 
merely casual breach of a by-law, there 
being no deliberate intention to break it, 
may be an offence of such a kind that 
Justices might treat it as trifling. I 
think section 16 would cover cases of both 
kinds. 

But it cannot be said that this offence 
is in its nature trifling ; on the contrary, 
I regard it as a serious offence. If the 
licensing laws, which are passed with a 
view to the maintenance of public orders 
are to be observed — which it is most im- 
pcnittnt that they should be^it cannot 
be other than a serious offence for an 

(3) [1903] M.O. 172; 72 L. J. KB. 627 j 
[1903] 2 K.B. 246. 

(4) 67 J. P. 376. 
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unlicensed person for nine days to 
carry on the business of a public-house 
keeper. 

Assuming, then* that this is not in its 
nature a trifling offence, there is nothing 
suggested in the Special Oase which could 
mitigate or reduce the offence to one of a 
trifling nature. If any &ctfl were stated * 
which could have that effect, possibly 
this Ck>urt would feel itself bound not to 
interfere with the Justices' discretion. But 
there is nothing to mitigate the offence. 
It is not, in my judgment, made really 
lees serious by tibe fact, if it be the fact as 
stated, that it is the practice in some petty 
sessional divisions, including the divi- 
sion in question, for the Justices to take 
no cognisance of these offences when the 
time oomes to apply for a transfer of 
the licence to the person who has in the 
meantime been so offending. It is going 
too &r to contend that the action of the 
magistrates in such cases has established 
anything which ought to be treated as 
a custom to break the law. It oomes to 
this, and no more, that in other petty 
sessional divisions, as in this, people 
have been breaking an important law 
without being punished. Then it is 
said that the Justices considered that the 
respondents had no intention of breaking 
the law ; but the business of a public- 
house was carried on intentionally with- 
out a licence for nine days, and that was 
a breach of the law, however reputably the 
business may have been carried on. It is 
said that it was the only public-house in 
the district, and that it was carried on by 
the direction of the manager and the 
agent of the brewers ; but there is nothing 
in that to make the offence a trifling one. 

Under these circumstances, this Ck>urt 
is not precluded from holding that the 
offence was not of so trifliog a nature as 
to justify the course taken by the Jus- 
tices. That is clear from the case of 
PhiUipt V. Evam,^ There the owner of a 
dog, having failed to obtain exemption 
from duty in respect of his dog, refused to 
take out a licence, and was summoned. 
The Justices dismissed the summons on 
the ground that the offence was trifling, 
their view being that the defendant ought 
to have been allowed exemption ; but the 



Divisional Court held that the Justices 
had no jurisdiction to review the decision 
of the Commissioners of Inland Revenue 
withholding the certificate of exemption, 
and that the offence of refusing to take 
out a licence was not an offence of a 
trifling nature within the meaning of 
section 16 of the Summary Jurisdiction 
Act, 1879. So here, for an unlicensed 
person to keep open a public-house for 
nine days is not an offence of a trifling 
nature, and it is not made so by the fact 
that the offender had a bonajide intention 
of applying for a transfer when the time 
came, he and the other respondents being 
in the meantime quite content to break 
the law to suit their own convenience, 
instead of making proper arrangements 
to retain the licensed tenant until a proper 
transfer to the incoming tenant could be 
obtained. 

In my opinion, therefore, the Justices 
ought to have convicted. I do not say 
that it is a case for a severe penalty, but 
I cannot agree that it is to be treated as 
one of the offences of a trifling nature 
within the meaning of section 16 of the 
Summary Jurisdiction Act, 1879. 

BiDLET, J., concurred. 

Appeal aUawed, 



Solicitors — F. F. Sutthery, for appellant; 
A. Toovey, agent for Bankes, Ashton ic 
Holley, Bury St. Edmmids, for respondents. 

[Reported hy W, Hueeey Griffith^ Etg. 
Barritter-at'Zaw, 
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[75 L. J. K.B. 290.] 

Licensing Law — Renewal of Licence — 
Reference by Licensing Justices to Quarter 
Sessions — Licensing Justice Appointed to 
Act at Quartefi* Sessions — Refusal of Re- 
newal — Validity — Licensing Act^ 1904 
(4 Bdw, 7. c. 23), s. 1, suhs, 2 ; «. 5, siA- 
ss, 2 and 5. 

Where the Justices of a licensing district 
refer t^ie question of the renewal of a 
licence to quarter sessions under the pro- 
visions of section \, subsection 2 of the 
Licensing Acty 1904, a Justice who has 
been appointed by them, under section 5, 
sub section 5, to act on the committee 
appointed by quarter sessions under sec- 
tion 5, sub-section 2, is not precluded from 
siltif^ and adjudicating upon the question 
of the renewal by reason of his having 
been one of the Justices who heard the 
original application. 

Rule nisi for a writ of certiorari, 
Kay's Atlas Brewery Co. were the 
owners of a beerhouse called the Grapes 
Inn, Market Place, Hyde, which was 
also licensed for the sale of wines. On 
March 2, 1905, the licensing Justices for 
the borough of Hyde held a meeting, and 
referred the question of the renewal of 
the licence for the Grapes Inn to the 
quarter sessions for the county of 
Cheshire. Mr. John Blackwell, one of the 
Justices, presided at the meeting. The 
Cheshire county licensing committee, sit- 
ting as the compensation authority, under 
section 5, sub-section 2 of the Licensing 
Act, 1904, met on June 9, 1905, and, 
subject to the payment of compensation, 
refused the renewal of the licence. Mr. 
John Blackwell was one of the Justices 
present at this meeting, having been 
appointed, under Section 5, sub-section 5 
of the Act of 1904, an additional member 
of the licensing committee. Objection 
was taken to his sitting on the committee, 
on the ground that he had taken part as 
a licensing Justice in referring the ques- 
tion of renewal to the committee, but the 
objection was overruled. 



The licensing Justices were represented 
by oounael before the committee, but Mr. 
Blackwell had taken no part in instruct- 
ing him. 

A rule nisi was obtained calling upon 
the licensing committee to shew cause 
why a writ of certiorari should not issue 
to remove into the High Court the order 
refusing the application for the renewal 
of the licence, on the ground (amongst 
others) that the committee was impro- 
perly constituted by reason of Mr. Black- 
well having sat and adjudicated upon the 
application. 

DanckwertSf K.C, and R, M. Mont- 
gomery shewed cause. — This Justice was 
not debarred from acting on the licensing 
committee of the quarter sessions. A 
possibility of bias is not enough to pre- 
clude a Justice from sitting. It must 
be shewn that he really has a bias. 
The question before the compensation 
committee of the quarter sessions is 
different from that before the Justices of 
the licensing district, though no doubt it 
involves it. If Mr. Blackwell had taken 
any part in instructing counsel to appear 
before the committee it would clearly 
have been improper for him to sit upon 
the hearing of the application, but be 
did not do so. The hearing be£Dre the 
compensation committee is not an appeal, 
but only a continuation of the original 
hearing. 

[They referred to Rex v. Tolhursi; 
FarreUy Ex parte [l905].^] 

Trevor Lhyd, in support of the rule. — 
It is contrary to general principles that a 
person in a judicial position should sit on 
an appeal from his own decision. The 
hearing before the compensation com- 
mittee was in the nature of an appeal, 
and counsel really represented all the 
licensing Justices, although this particular 
Justice may have taken no pai*t in in- 
structing him. They were all acting 
together. Under section 1, sub-section 2, 
the Justices of the licensing district are 
persons who are to have an opportunity- 
of being heard. In this case they were 
so heard by their counsel. There was a 
strong probability of bias on the part of 
Mr. Blackwell. 

(V) [1905] M.C. 203 ; 74 L. J. K.B. 652 
[1906] 2 K.B. 478. 
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[He cited AUinton v. General Council 
of Medical Education and Megiatration 

LoBD Alvebstohe, O.J. — This case 
presents considerable difficulties. Apart 
from the provisions of the Act of 1904, 
there is a good deal to be said in favour 
of the view that a person who has been 
a party to a. decision of the licensing 
authority to report upon a particular 
licence, and to refer the question of the 
renewal of the licence to quarter sessions, 
ought not to sit when the question as to 
the action to be taken upon that report — 
whether the licence should be repewed or 
not — is determined. Quite apart from 
any question of instructing counsel, the 
position of a person who has acted in 
making the report is similar to that 
qf those who, on the authorities cited 
by counsel in support of the rule,, were 
held not entitled to sit at quarter ses- 
sions; and my difficulty is not lessened 
by the fact that counsel shewing cause 
admitted that, if this person had been one 
of the Justices instructing counsel to 
appear and support the decision of the 
licensing Justices, he ought not to have 
sat. 

If the decision by the committee of 
quarter sessions were in the nature of an 
appeal from the decision of the licensing 
Justices, I should have held that a Justice 
who had come to a decision on a ques- 
tion which was the subject of appeal 
ought not to sit on the hearing of the 
appeal. But when I look at the statute 
I cannot think, if it had been intended 
that a person so situated should not sit 
on the committee of quarter sessions, that 
the statute would have been framed as it 
was. I again point out, as I did in Jiex 
V. Tolhur$ty^ that the language of sec- 
tion 1, sub-section 2, under which the 
Justices of a lic^ising district, on the con- 
sideration by them of applications for re- 
newal, are of opinion that the question of 
the renewal of any particular existing on- 
licence, requires consideration on grounds 
other than those on which the renewal of 
an existing pn-licence can be refused .by 
them^' excludes the grounds upon which 
this g^ntlema^ would have acted judicially 

(2) eSXiJ. Q.B, 634) [1894}! Q.B. 750. 



as one of the licensing Justices. The 
repeated references to the rule we laid 
down in that case seem to shew that the 
reasons which we then gave have been 
confirmed by subsequent discussion — 
namely, that, where a question is raised 
upon an application for renewal, the 
licensing Justices must act as they would 
have acted previously — namely, on evi- 
dence. But I desire to point out, as it 
has a bearing upon the point argued in 
this, case, that we there indicated that 
the amount of evidence which may be 
sufficient for the purpose of enabling the 
Justices to form the opinion may be 
different from the amount which might 
be regarded as sufficient if they had to 
decide judicially whether a particular 
licence should be renewed or refused. We 
further pointed out that the evidence of 
the character of a district, and the locality 
of a public-house and the number of 
other public-houses in the district, might 
be sufficient to justify the Justices in 
making a report to quarter sessions that 
the question of renewal of any licence 
required consideration on grounds other 
than those on which the licensing Justices 
can act. I only refer to the above points 
for the purpose of giving reasons that pro- 
cedure before the quarter sessions ought 
not to be regarded as an appeal. The pro- 
cedure is of a novel character: a pre- 
liminary step is taken by the licensing 
Justices, who, acting in a judicial capacity, 
embody their views in a report which is to 
inform the Court of quarter sessions and 
set them in motion. Therefore there is 
an argument founded on section 1, sub- 
section 2, which, I think, supports the 
prosecutors' contention to this extent — 
that it shews that the case is not the 
ordinary case of an appeal from a decision 
of the licensing Justices. 

Then we have section 5, sub-section 5 : 
" The justices of any borough, not being 
a county borough, but having a separate 
commission of the peace, shall be entitled 
to appoint one of their number to act, with 
reference to the determination of any ques- 
tion as to the refusal of the renewal of a 
licence under this Act and any matters 
consequential thereon, on the committee 
appointed under this section by quarter 
sessions, and for those purposes any justice 
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Ao appointed shall be deemed to be an 
Hdditjooal member of the committee." 
That is an express provision in the same 
Act of Parliament which directed this 
report to be made. It seems to me that 
if it had been intended to prevent the 
members of the licensing committee from 
being one of those Justices, the section 
should have said '' not being a member of 
the h'censing committee"; or if there 
was to be a still further limited pro- 
hibition in respect of a person who had 
reported, there ought to have been some- 
thing to indicate that a Justice who had 
taken part in a report under section 1, 
sub-section 2, should not be one of those 
Justices; and I am pressed by the sug- 
gestion that the borough would be 
debarred, if this be true, from sending 
to quarter sessions a Justice, if he were a 
member of the licensing committee of 
Justices, who would have considerable 
experience, and, if it is to be dealt with 
as a particular case, the Justice who did 
know and who would be able judicially 
to consider the evidence which had been 
given at quarter sessions, in view of the 
information that he had acquired, not for 
the purpose of giving a decision, but for 
the purpose of reporting, when acting as 
a member of the licensing committee of 
Justices. 

On the whole, therefore, it seems to me 
that it would be inconsistent with the 
scheme of the Act to hold that no man 
who has been party to a report should be 
allowed to act as a Justice under section 5, 
sub-section 5. 

Then, looking at the Licensing Bules, 
1904, it eeems to me that the con- 
nection between the renewal authority 
and the compensation authority was ob- 
viously meant to be very close, because 
rule 11 provides for a meeting between 
the two authorities, and says that if all 
the members of the renewal authority are 
also members of the compensation autho- 
lity there need not be a meeting. It is 
clear, therefore, that the compensation 
authority is not to exclude the knowledge 
acquired by the Justices as members of 
the licensing authority. That seems to 
me to shew, or tend to shew, that the 
correct view is that the consideration of the 
report which is to set the quarter sessions 



in motion is not in the nature of an 
appeal in the sense that a Justice who was 
a party to the report ought not to take 
part in the proceedings. Then there is 
the other point, that this gentleman might 
have appeared upon the discussion at 
quarter sessions. If he could appear only 
as a member of the committee which 
decided to report, the argument would 
have been stronger ; but I think that the 
words '* including the justices of the 
licensing district" merely mean that the 
Justices shall have a loeui Handi if they 
choose to appear. Therefore it seems to 
me that the fact that this gentleman was a 
member of the committee is not of itself 
sufficient. At the same time, I have felt 
the difficulty that he could have appeared, 
and probably some of the other Justices 
of the licensing authority who served 
upon the committee did appear and 
instruct counsel. The case presents con- 
siderable difficulties; but, on the whole, 
I think that, the statute giving express 
power to the Justices of a borough to be 
represented upon the compensation au- 
thority by one of their number appointed 
for that purpose, there is no objection to a 
Justice sitting even although he is also 
a member of the licensing Justices and 
has made a report to quarter sessions 
under section 1, sub-section 2. I there- 
fore think that this rule should be 
discharged. 

RiDLXT, J. — I am of the same opinion. 
My Lord has covered the ground very 
fuUy ; but I wish to add,, speaking for 
myself, that I have not been so much 
pressed with the difficulty of the question 
as he has been. I wish to say, also, that, 
in coming to the decision which I do, I 
consider! am acting entirely in accordance 
with the ancient principle — which still 
ought to be supported — that no Justice 
who has come to any decision in any 
judicial proceeding before him ought to 
sit on another tribunal which has to 
determine, Ay or no, is that decision a 
right one 1 I am deciding this case, how- 
ever, entirely independently of that prin- 
ciple. We have to consider a case under 
the licensing Act of 1904, which is an 
entirely new departure in several respects^ 
as it appears to me, from the former licen- 
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HiDg law. One of the main departures is 
that, if the Justices of the licensing district, 
on the consideration by them of applica- 
tions for tlie renewal of licenoesy are of 
opinion that the question of the renewal 
of any particular existing oo-lioences 
requires consideration on grounds other 
than those upon which they could refuse 
ity they shall refer the matter to quarter 
sessions. Now I think that that is a 
new departure. It seems to me that it 
is distinctly marked out from what may 
be called a judicial proceeding, or a 
dedsion in the sense that it affects any 
pardcular individual. The substantial 
and important provision is that, if it 
requires consideration upon such grounds, 
it is to be re£Brred to another tribunal. 
So that there is no decision by them which 
can be the subject of an appeal. The only 
tribunal which decides is the committee 
of quarter sessions. But then it may 
be said, Surdy the Act of Parliament 
would deal with such a question! I 
think it has done so, because it is obvious 
that it was necessary to make some sort 
of relation between the Justices who were 
of opinion that the renewal of any par- 
ticular licence required consideration, 
and made a report, on the one hand, and 
the county licensing committee upon the 
other. Now, how have they dealt with 
it t As is pointed out by section 5, sub- 
section 5 of the Act, the Justices of any 
borough which has a separate commission 
of the peace, but which is not a county 
borough, may appoint one of their 
number to act with reference to the 
determination of any question as to the 
refusal of the renewal of a licence, and 
any matters consequential thereon, on the 
committee appointed by quarter sessions, 
and for those purposes any Justice so 
appointed is to be deemed an additional 
member of the committee. The Legisla- 
ture has therefore deliberately said that 
the Justices of a borough may appoint 
one of their number to act upon the 
committee of quarter sessions. Now I 
cannot help thinking that if it had been 
intended that any Justice taking part in 
proceedings under section 1, sub-section 2, 
should be disqualified from so acting, the 
Act would have so stated ; and, as it did 
not, I am of opinion that there is no 



principle which prevents this gentleman 
from acting. 

Darling, J. — I am of the same opinion, 
and as the parties to this litigation may 
not be content that the matter should 
end here I think it well to state how the 
case presents itself to my mind. 

It seems to me that we cannot decide 
this case simply upon any general rule as 
to appeals; and, moreover, any general 
rule that persons who have decided 
a question should not take part in 
reviewing their own decision was not 
without exception. Judges of the Queen's 
Bench, Common Pleas, and Exchequer, 
when those Courts existed, often sat 
with other Judges of the same Court 
on appeals from themselves ; and it waa 
•ommon, as soon as the circuits were 
over, for counsel to move for rules 
against conclusions arrived at. Some- 
times all the members of the Court 
would sit, and sometimes a Judge would 
sit with others to review his own de- 
cision. Then there is still the Court foi: 
Crown Cases Reserved, where the Judge 
who has reserved the point for the con- 
sideration of the Court often sits — and 
there is not the least objection to it — 
for it is really a great help to the other 
members of the Court that he who has 
heard the evidence shall put his view at 
the disposal of the other Judges. Then 
we come to consider the Licensing Act, 
1904. I think that we are entitled to 
look at the character of this legislation. 
It deals with things which are not pre- 
cisely like the things done in the 
ordinary practice of the law Courts ; and 
what the licensing Justices of boroughs 
and counties are empowered to do in 
dealing with these licensing matters is 
sometimes a thing which may be done 
when they are a Court, and sometimes a 
thing which may be done when they are 
not a Court. Section 1, sub-section 2, 
says that the Justices, when they refer a 
matter to quarter sessions, are to make 
a report. The report is not necessarily to 
be founded on s«?orn testimony. The 
Justices may use their own knowledge 
of the borough in which they live, 
the habits of the people, the number 
of public-houses, and so on. Then 
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when the question of the renewal of 
the licences comes up, their report goes 
before the Justices at quarter sessions. 
Now certain persons have a right to 
appear at quarter sessions and advocate 
or oppose the renewal of the licences, 
but they must be persons who are inte- 
rested in the renewal or refusal of the 
licences. Section 1, sub-section 2, says 
'^quarter sessions shall consider all re- 
ports so made to them and may, if they 
think it expedient, after giving the per- 
sons interested in the licensed premises 
and, unless it appears to quarter sessions 
unnecessary, any other persons appear- 
ing to them to be interested in the 
question of the renewal of the licence of 
those premises (including the justices 
of the licensing district), an opportunity 
of being heard," refuse fche renewal of any 
licence to which any such report relates. 
Now that says that the Justices of the 
licensing district — not okily the Justices 
who hear the application for the renewal 
and make the report — are persons inte- 
rested in the renewal of the licence. The 
Legislature has therefore said this of the 
very person in respect of whom this rule is 
moved and of every other Justice in the 
borough, whether he took part in hearing 
the application for renewal or not. It 
has called them interested persons. If it 
had left the matter there they would not 
have been able to do anything except 
what the Legislature has said they might 
do. They would not have been able to 
go to quarter sessions; they would not 
even have been able to appear there by 
counsel ; they could not go there to ad- 
judicate, and could not appear in any 
capacity. The Legislature has said that 
they are interested persons, and may go 
to quarter sessions and be represented by 
counsel. But did the Legislature mean 
to give them any other powers different 
from those which an ordinary Judge who 
has taken part in a decision is allowed ? 
I think they did, because it goes on to 
enact by section 5, sub-section 5, that 
"The justices of any borough," — that 
would not necessarily mean those who 
had heard the application for the renewal 
and made the report, but would include 
the Justices of the borough as a body — 
** not being a county borough but having 



a separate commission of the peace, 
shall be entitled to appoint one of their 
number to act.) with reference to the 
determination of any question as- to 
the refusal of the renewal of a licence 
under this Act." The Legidature had 
already provided that the Justices; 
because they had an interest, might go 
to quarter sessions, but it was not satis- 
fied with that. It has been said that 
the Legislature wished to leave the 
matter in just the same position as in the 
case of ordinary Judges, but I do not 
think so. Parlianient took care to see that 
these Justices who are interested in the 
refusal or renewal of licences should have 
very different powers and might go td 
quarter sessions and argue. It then 
provided further that the Justices may 
send one of their number to act ** with 
reference to the detertnination " — the 
words could not really be stronger — 
" of any question as to the refusal of the 
renewal of a licence." These same Jus- 
tices had already, ib is to be presumed, 
made a report. The Legislature presumes 
that. Then it was evidently thought 
that the quarter sessions might want 
some information from the borough Jus- 
tices beyond what was in the report, and 
it was therefore provided that, in addition 
to making a report, the Justices might 
send one of their number to assist* in the 
determination. I suppose they would 
not wish to send the person in the 
borough who knew the Ifeast about the 
public-houses, but the person who^knew 
the most. The Justice must be sent 
from the borough for the reason that he 
has a knowledge of the facts which is not 
possessed by Justices not belonging to 
the borough, and he must be sent 
because he can put that knowledge at the 
disposal of the quarter sessions. Who 
would be likely to know most? Clearly 
a Justice who has been sitting and hear- 
ing the discussions about the licences and 
who has helped to make the reports. 
When I find that this legislation is, as I 
think I have shewn, absolutely an excep- 
tion to the ordinary rule governing 
judicial proceedings, and I do not find 
words introduciBd' to the effect that the 
Justice who may be sent to quarter 
sessions 'Shall bot be It Justice who has 
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considered these same matters, I come to 
the conclusion that those words were liot 
intended to be in the enactment, or 
they would have been inserted. They 
cannot be implied. I think, there* 
fore^ and with less hesitation than my 
Lord, that the conclusion to which he has 
eome is right. 

'■■"».. Rfile discharged, 

fiolioitors— Philpot & Morrell, agents for R. 
Potts, Chester, for Justices ; Sharpe, Parker, 
Pritchaids, Barham & Lawford, agents for 
Frederic Knowles, Hyde, for prosecutors. 

[Reported hy F. Cowper, Esq., 
Barriiter-at'Law, 
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Ridley, J. 
Darling, J. 
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Rex v. 

Southampton 

Justices ; 

Oardy, 
Ex parte. 



[75 L. J, K.B. 296.] 
Licensing Law — Renetoal of Licence — 
Committee of Quarter Sessions — Power to 
State Gase^Lvomting Act, 1904 (4 Edw. 7. 
c. 23), s. 1, sub'S. 2 ; «. 5. 

IF^re the question of ifie renewal of an 
existing on-licence is referred to quarter 
sessions hy the licensing Justices under 
section 1, sub-section 2 of tlie Licensing 
Acty 1904, and is dealt with by a com- 
mittee of the quarter sessions appointed 
under section 5, sub-section 2 of the Acty 
the proceedings before the committee are 
judicial proee^ingSy and the committee 
have power to state a Case for the opinion 
of the High Court. 

Bule nisi for a writ of mandamus. 

The rule called upon the Justices of 
the county of Southampton, acting hy a 
committee appointed under the Licensing 
Act, 1904, to shew cause why a writ of 
9na7u^mii9 should not issue commanding 
them to hear and determine the matter 
of an application hy one Alexander Cardy 
to state and sign a special Case on the 
hearing by them of the reference and 
report of the Justices of the Southampton 
licensing district on their refusal to renew 
a licence in respect of the Yew Tree Inn 
at Bitterne. 



On February 27, 1905, application was 
made to the licensing Justices of the 
Southampton division of the county on 
behalf of Cardy, the tenant of the Yew 
Tree Inn, for the renewal of his "on" 
beer licence. The application was re- 
ferred by the Justices to quarter sessions 
undfer section 1, sub-section 2 of Hhe Licen- 
sing Act, 1904. The only objection was 
one by the clerk to the Justices of the 
Southampton petty sessional division, who 
stated that the renewal would be opposed 
" on the ground of redundancy." It was 
contended before the committee of quarter 
sessions, on behalf of the applicant, that 
this ground was unintelligible and bad 
for uncertainty, but the committee held 
that it was sufficient in point of law. 
General evidence was given as to the 
population and number of licensed houses 
and their position, but it was contended 
that there was not sufficient evidence to 
difierentiate the Yew Tree Inn from other 
licensed houses in the district, and that 
the committee were therefore not entitled 
to deprive the applicant of his licence. 
They, however, refused the renewal. 
Counsel for the applicant thereupon 
applied for a Special Case, but the com- 
mittee refused the application, holding 
that they had no power to state a Case. 

The present rule was then obtained. 

DukCf K,C. {Simon with him), for the 
Justices, shewed cause. — The committee 
of quarter sessions appointed under 
section 5 of the Act of 1904 have no 
power to state a Special Case. Under thfe 
provisions of the Act they sit as an 
administrative body, and a writ of man- 
damus will not lie to compel such a body 
to state a Special Case. In Reg. v. Chantrell 
[l876],i Field, J., pointed out that the 
power of Justices to state a Special Case 
originated in the commission of the peace, 
which contained a provision requiring 
the Justices in any case of difficulty to 
obtain the opinion of the Judge of assize 
when he came to the assizes. A practice 
then arose for the ses/»ions to state the case 
in writing, and to decide it according to the 
opinion of the Judge of assize. This was 
in turn superseded by the practice of 
deciding the matter conditionally, subject 
(1) 44 L. J. M.C. 94 ; L» R. 10 Q.B. t87. 
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to the opinion of the Court of King's 
Bench upon any question of law upon a 
Case reserved by the Justices. In WaUaU 
0verM&r9 v. London and Nofiih-WttUm 
BMumf [1878] ^ Earl Cairns, L.C., dealt 
with the history of this jurisdiction. If, 
however, the point was raised upon an 
order which did not finallv dispose of the 
matter, the Court of Kings Bench would 
not entertain the case — Rm, v. Tjyndon 
and North' Wutom Railway [1874].' The 
committee of quarter sessions, actine under 
the Act of 1904, are not exercising a 
jurisdiction conferred upon them by the 
commission of the peace. Licensing 
business is not judicial business, and the 
Justices, when dealing with licensing 
matters, are not a Court — BouUer v. Kent 
Juatioei [1897].^ In Beg. v. Bird; Jones^ 
ExparU [i8»8],^ the Court assumed that 
there were no means by which an 
administrative body could be compelled 
to state a Case. 

[Lord Alvbbstone, C.J., referred to 
Hagmaier v. Willudon Oveneers [1904].^] 

There is nothing in the Act ot 1904 to 
modify the decision in BouUer v. Kent 
JfuUeee,^ 

[He also cited Rex v. Salop (/nAa&t- 
tante) [isio] ^ and Reg. v. GlamorganMre 
Juaiicee [l892].^] 

Pickford, K.C. (TempU Cooke with 
him), in support of the rule. — The com- 
mittee of quarter sessions had power to 
state a Case. By section 9, sub-section 4, 
" quarter sessions " means the '' Court of 
quarter sessions." If it is a Court, it 
must have all the powers of a Court, 
including the power to state a Case. The 
quarter sessions are in a different position 
from the licensing Justices. The quarter 
sessions act by making an order, whereas 
the licensing Justices do not. In Dalej In 
re [l88i],^ James, L.J., pointed out that if 
a new jurisdiction is given to an existing 
Court it must, unless the contrary be 

(2) 48 L. J. M.C. 65; 4 App. Cas. 30. 

(3) 43 L. J. M.O. 67 ; «f^ nom. Reg.v. Sutton 
CoUfield Overteer$, L. B. 9 Q.B. 153. 

(4) [1897] M.C. 364; 66 L. J. Q.B. 787; 
[1897] A.C. 656. 

r6) 62 J. P. 309. 

(6) [1904] M.O. 181; 73 L. J. K.B. 638; 
[1904] 2 K.B. 816. 

(7) 13 Bast, 96. 

(8; 61 L. J. M.C. 169; [1892] 1 Q.B. 621. 
(9) 60 L. J. Q.B. 234 ; 6 Q.B. D. 376. 



expressed or plainly implied, be given to 
that Court " to be exercised according to 
its general inherent powers of dealing 
with the matters which are within its 
cognizance." The quarter sessions deal 
with such matters as this only on report. 
They are therefore a Court and act judi- 
cially. The matters referred under 
section 1, sub-section 2, are to be dealt 
with by quarter sessions, not as licensing 
Justices, but as a j udicial body. If so, the 
committee a'ppointed under section 5 also 
act judicially. This Court has recently 
dealt with a Case stated by a committee 
of quarter sessions, but this point was not 
raised — Morgan v. Aylajord Jtuiien 

[1906].>0 

[fle was stopped.] 

LoBDALYjEBSTONEyC.J. — ^Thisrule must 
be made absolute. I express no opinion as to 
the circumstances under which the quarter 
sessions ought to state a Case, or as to the 
grounds on which they ought to entertain 
an application for a Special Case. Here 
the tfustices said that they could not 
entertain the application for a Case 
because they had not the power to state 
one. The question, therefore, is whether 
the tribunal which is dealing with the 
question of the renewal of a licence under 
the Act of 1904 possesses the power to 
state a Special Case. I should have 
thought that, assuming that it is acting 
judicially, the point scarcely admitted of 
argument, because it has been for a long 
time recognised that if an order is made 
by quarter sessions which embodies state- 
ments so as to make it a speaking order, 
and it is final one way or the other, the 
Court of King's Bench can look at the 
whole of the order and say whether itought 
to stand or ought to be quashed. Since the 
decision in Reg. v. London and North- 
Western Railway ^ it has never, I think, 
been doubted that the Court of King*s 
Bench will not entertain Special Cases 
in which there will be no final resulting 
order one way or the other, depending on 
the view they take of the Special Case. 

The real point therefore in this case 
is whether the committee of the quarter 
sessions, acting under the Licensing Act, 
1904, are giving a final judicial decision 

(10) Fori, p. 169; 76 L. J. KB. 266. 
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or not. It was suggested that they are 
in the position of licensing Justices, that 
therefore much of the reasoning in BouUer 
v. Keni JxMticea^ applies, and that the 
committee ought to be considered as 
exercising delegated administrative juris- 
diction, reporting to the Home Secretary 
as to how its powers had been carried 
out, and that therefore their decision 
ought not to be regarded as the proceed- 
ing of a Court or as being a judicial pro- 
ceeding at all. In my opinion that is too 
narrow a view to take of the functions 
of the committee. It is true that the 
Act of 1904 recognised that the grounds 
on which the licensing Justices could 
refuse renewals were limited to certain 
specified grounds. Section 1, sub-sec- 
tion 2, provided thali where the Justices 
are of opinion that the question of 
the renewal of any particular licence 
requires consideration on grounds other 
than those on which the renewal of an 
existing licence can be refused by them, 
they were to refer the matter to quaiiier 
sessions together with their report 
thereon. I think we have to start icom. 
that point, and see what quarter sessions 
have to do. They have to consider the 
report, and may, " after giving the persons 
interested in the licensed premises and, 
unless it appears to the quarter sessions 
unnecessary," — that would be where they 
were not going to act and did not require 
further evidence — "any other persons 
appearing to them to be interested in the 
question of the renewal of the licence of 
those premises (including the justices of 
the licensing district), an opportunity of 
being heard and, subject to the payment 
of compensation under this Act, refuse 
the renewal of any licence to which any 
such report relates." I should have 
thought that, looking at the nature of the 
question raised and the directions as to 
the duty of the quarter sessions, it was 
certainly in the nature of a judicial 
decision. I do not attach much import- 
ance to a mere definition clause, but it is 
quite plain that the body spoken of as 
quarter sessions is meant to be the Court 
of quarter sessions of the county. Tb&t^ 
however, is not conclusive, because it 
might well be that the Court of quarter 
aeseions was not acting in a judicial 



capacity, as in ffagmaier v. Willesden 
Overseers,^ where they were settling the 
jury lists, in which case we held that they 
could not state a Case for the opinion of 
the Court. 

Then the provision in section 5 of the 
Act, that quarter sessions shall delegate 
their powers of dealing with the renewal 
of licences to a committee, seems to me to 
shew that the committee to whom the 
duty is delegated are exercising the 
powers of quarter sessions. That being 
so, I colne to the conclusion that such an 
enquiry so conducted is an instance of a 
new jurisdiction being given to a Court 
to act through a committee of its members, 
and that the principle that where a 
new jurisdiction is given to a Court 
prima facie it is to exercise that juris- 
diction in accordance with all its ordinary 
powers applies. It seems to me that, 
subject to the committee of quarter 
sessions exercising their discretion on 
the application upon the merits, they 
had the power either to state a 
Special Case or to frame an order 
stating such facts as would make it 
a speaking order, and would enable this 
Court to exercise a judgment on the 
question whether the order was good or 
bad. I think, therefore, on the ground 
that the committee have declined to act 
because they were of opinion that they had 
no power to state a Case, that the view they 
took of their jurisdiction was too limited, 
and that this rule must be made absolute. 
Boulter v. Kent Juaticea^ does not really 
help us in the present casa It was there 
held that the licensing Justices were not 
a Court, and that quarter sessions had no 
power to make the objector to the renewal 
of a licence pay costs, because he was not 
a party to any lie. That decision does 
not give us much assistance in coming to 
a conclusion as to what is the true view to 
take of the committee of quarter sessions 
when they are exercising the jurisdiction 
conferred on them by section 1, sub-sec- 
tion 2 of the Act of 1904. We are not in 
anyway going against the decision in that 
case, in arriving at the decision which I 
have expressed. If I had thought that 
the committee of quarter sessions were 
not acting judicially I should have come 
to a different conclusion. 
h 
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BiDLEY, J. — I agree. 

Darling, J. — I am of the same opinion, 
but, as this is an important case, I should 
like to give my own reasons. The 
question arises under the Licensing Act, 
1904. Section 1, sub-section 2 of the Act 
effects a transfer from the licensing 
Justices to the quarter sessions of the 
power to refuse the renewal of certain 
licences, and the body to which that 
power is transferred is spoken of through- 
out the Act as the "quarter sesasions." 
Section 9, sub-section 4, provides, " The 
expression ^quarter sessions' means, as 
respects a county, the Court of quarter 
sessions for that county." That being 
so, we must take it that the powers 
are transferred to the Court of quarter 
sessions. I had some little doubt at one 
time because of two matters. Section 5, 
sub-section 5, enacts that " The justices of 
any borough, not being a county borough 
but having a separate Commission of the 
peace, shall be entitled to appoint one of 
their number to act, with reference to 
the determination of any question as to 
the refusal of the renewal of a licence 
under this Act, and any matters conse- 
quential thereon, on the committee 
appointed under this section by quarter 
sessions." It seems to me that, under 
that sub-section, the Justice so appointed 
does not exactly become a member of the 
Court of quarter sessions. He is not 
appointed to the quarter sessions, but he 
does become a member of the committee 
to which the Court of quarter sessions is 
by section 5, sub-section 2, allowed to 
delegate its powers of renewing or refusing 
licences. Another point which rather 
pressed upon me was that in section 6 the 
Secretary of State is given power to regu- 
late the procedure of quarter sessions, and 
as quarter sessions means the Court of 
quarter sessions he has power to regu- 
late the procedure of that Court. Of 
course it is not usual to give the Secretary 
of State power to regulate the procedure 
of a Court of justice ; but the Legislature 
can do so if they choose, and they have 
in this case so chosen, as is plain when 
section 6 and section 9, sub-section 4, are 
read together. 



I come to the conclusion, however, 
that, notwithstanding these objections, this 
body to which the renewal and refusal of 
licences is transferred is the Court of 
quarter sessions ; but I also come to the 
conclusion that, although they remain a 
Court, new duties and powers have been 
imposed upon them as a Court of quarter 
sessions. What a Court of quarter ses- 
sions could do is very precisely explained 
by Lord Cairns in WalacUl Overseers v. 
London and North-Western Railway ^^ 
and it results there&om that the Court 
of quarter sessions may state a Case. 
That was the way in which they had long 
exercised the power which they originally 
possessed of consulting with the Judge of 
Assize, and later with the Judges of the 
Court of King's Bench. They could not, 
of course, come to see the Judges of the 
Court of King's Bench who were sitting in 
London ; the Judges did not go down to 
the country except as Judges of assize ; and 
therefore, if the quarter sessions wished to 
consult them, they must do so in writing, 
and it became the practice to oonsultthem by 
stating a Case. It is erroneous to suppose 
that when they stated a Case they did not 
make an order. Lord Cairns said there 
were two modes in which the advice 
and assistance of the Judges might be 
obtained by the Court of quarter sessions. 
The one was consultative simply, and the 
Court of quarter sessions retained its 
jurisdiction over the case. And he 
added : ** But supposing that the Court 
of quarter sessions did not adopt that 
course, there was still another mode 
by which any question of law, which 
appeared to the Court of quarter sessions 
doubtful, might be left open for the 
exercise of the judgment of a higher 
tribunal. All that was necessary was 
that the Court of quarter sessions, in 
making its order, should not make it an 
unspeaking or unintelligible order, but 
should, in some way state upon the face 
of the order, the elements which had led 
to the decision of the Court of quarter 
sessions. If the Court of quarter sessions 
stated upon the face of the order, by way 
of recital, that the facts were so and so, 
and the grounds of its decision were such 
as were so stated, then the order became 
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upon the &ce of it, a speaking order ; and 
if that which was stated upon the face of 
the order, in the opinion of any party, 
was not such as to warrant the order, 
then that party might go to the Oourt of 
Queen's Bench and point to the order as 
one which told its own story, and ask the 
Oourt of Queen's Bench to remove it by 
oertiorariy and when so removed to pass 
judgment upon it, whether it should or 
should not be quashed. In that case, as 
I said just now, the jurisdiction of the 
Court of Queen's Bench was merely a 
jurisdiction to leave the order standing or 
to remove it out of the way." And he 
pointed out what is really the difference 
between a Cour d'Appel and a Cour de 
Cassation. In the one case there is an appeal 
for a remedy, and in the other the Court 
simply deals with the order of the Court 
below by quashing it. The order might 
take the form of a Special Case, and that 
was what was asked for here. The com- 
mittee of quarter sessions refused because 
they held that they had no jurisdiction to 
state a Special Case. I tlunk they were 
wrong. I think that they were a Court 
of quarter sessions, that they had power 
to make an order in the form of a Special 
Case, and therefore to make such an order 
as was asked for. They were not, in my 
opinion, bound to state a Special Case, but 
they were bound to make an order ; and 
as they had power to make an order in 
the form of a Special Case, they were 
wrong in holding that they had no power 
to make such an order. 

I should like to point out that, even 
when a Special Case is stated and sent up 
to this Court, there is still an order, 
although it is an order which takes the 
form of a Special Case. It is a mistake 
to supf^se that there is not then an order. 
There is an order ; and liot only so, but 
when a Special Case came to this Court 
there always had to be a certiorari to 
bring up the order, and the Special Case 
with it, until the Summary Juri^cliction 
Act, 1879, which in section 40 provided 
that " a writ of oertiorari or other writ 
shall not be required for the removal of 
any conviction, order or other determina- 
tion, in relation to which a special Case is 
stated by a Court of general or quarter 



sessions for obtaining the judgment or 
determination of a superior Court." 
Until that enactment the order and the 
Special Case did not come to this Court 
except by means of a cerUorcuri, There is 
still an order, although the section 
obviates the necessity for a certiorari to 
bring it into this Court. Therefore I 
think that when the quarter sessions 
were asked to state a Case they were 
asked to make an order which they could 
have made in a form in which they could 
have made it, and that they were wrong 
when they said that they had no jurisdic- 
tion to make it. For these reasons I 
think that the rule should be made 
absolute. 

Lord Alvebstone, C.J. — I wish to say 
a word about the case of Morgan v. AyUe- 
ford Juaticee}^ The point that no Special 
Case could be stated was not raised in 
that case. It may be that there was no 
final order. I do not know how that 
was, but it must not be taken that in 
that case we meant to decide any point 
inconsistent with the existing law. We 
do not entertain a Special Case where 
there is not a final order. We did not 
intend to depart from the practice which 
was recognised in Reg. v. London and 
NoTtk'Weatem Railioay? 

Rule abeoltUe. 



Solidtors—Bobbins, Billing & Co., agents for 
H.Barber, Winchester, for Justices ; Speechly, 
Mumford & Co., agrents for Lamport, Bassitt 
. k Qiscock, SonthamptoD, for applicant. 

{Reported by F, Cowper Esq,^ 
Rarrigter-at'Law, 
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[75 L. J. K3. 302.1 

Adulteration — RequeBt for Oovemment 
Analysis of Third Sample — Sample In- 
capable of Analysis — Sale of Food and 
Drugs Acts, 1875 (38 <^ 39 Viet, c. 63), 
ss, 6, 14, and 21; and 1899 (62 d: 63 Vict, 
c. 51), 8. 21. 

The " article of food or drug " which, in 
accordance with the provisions of section 21 
of the Sale of Food and Drugs Act, 1899, 
has, on the request of either party to a 
prosecution, to he sevU to the Commissioners 
of Inland Revenue for analysis, n^d not 
necessarily he the third part or sample re- 
tained hy the purchaser in accordance with 
section liofthe Sale of Food and Drugs 
Act, 1875. It is therefore not a condition 
precedent to the conviction of a person for 
a contravention of section 6 of the Act of 
1875 thcU there should he produced at the 
hearing an analysis hy the Commissioners 
of Inland Revenue of such third part or 
sample, although the defendant may have 
requested such analysis under section 21 of 
the Act of IS99, 

Hutchison v, Stevenson (4 Ct. of Sess. 
Cas. (5th Ser.) Just. Cas. 69) not fol- 
lowed. 

Case stated by a Metropolitan police 
magistrate. 

A complaint was preferred against the 
appellant Suckling for having sold milk 
not of the nature, substance, and quality 
demanded by a purchaser. 

It was proved in evidence that the 
appellant, who was a milkman, received 
on April 9, 1905, a consignment of milk 
at Willesden Junction station. The con- 
signment consisted of fifby-one chums, 
ten of which were marked ''Separated 
milk,'' and the remainder contained new 
milk — that is, milk from which the cream 
had not been removed. The appellant 
was seen by a railway porter to take milk 
from one chum and put it into another, 
but the porter was unable to identify any 
particular chums as those whose contents 
were mixed, and he admitted that he 
could not say that separated and new 
milk were mixed together that morning, 



or that any milk was taken out of any of 
the ten churns containing separated milk. 

Later in the same morning a pint of 
the said milk was purchased by a Mrs. 
Wilkins from a man named Broad, who 
was in the appellant's employment. Such 
milk was then given to the respondent, 
who was an inspector under the Food and 
Drugs Act, and who informed Broad that 
the milk had been purchased for analysis, 
and that it was his intention to have it 
analysed by the public analyst. 

The respondent, in accordance with the 
provisions of the Act, divided the milk 
into three parts, each of which parts he 
poured into a separate bottle; be then 
placed a cork in each of the bottles, and 
upon each cork he placed a seal, and upon 
each bottle a mark. The respondent 
delivered one of these bottles to Broad, 
and retained the other two, one of which 
he subsequently sent for analysis, retain- 
ing the third. 

At the hearing the certificate of the 
public analyst was produced. It shewed 
that the sample submitted to the analyst 
was deficient in butter fat to the extent 
of 12 per cent. The appellant did not 
require that the analyst should be called 
as a witness. 

The appellant's solicitor called for the 
production of the third sample, which 
was not then in Court, but was subse- 
quently produced. Upon that sample 
being produced, it appeared that the 
cork had been partly forced out of the 
bottle owing to the fermentation of 
the milk, and part of the contents of the 
bottle had escaped. The cork had not 
been secured in the bottle by string or 
other ligature. 

The appellant's solicitor thereupon con- 
tended that the said sample had not been 
sealed or fastened up or retained in 
accordance with the provisions of sec- 
tion 14 of the Sale of Food and Drugs 
Act, 1875, and that no conviction could 
therefore follow. The magistrate over- 
ruled this objection, and at the request of 
the appellant the said bottle was duly 
sent to the Commissioners of Inland 
Revenue for analysis, and the case was 
adjourned for their report. 

At the adjourned hearing the follow- 
ing letter from the Commissioners was 
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produced : '' The sample of milk 

has been delivered here together with the 
original wrapper of the bottle. An exami- 
nation of the bottle shews however that 
the cork is loose and portions of fat and 
dried milk are adhering to the outside of 
the bottle and the paper wrapper. Under 
these circumstances a satisfEuctory exami- 
nation of the mQk is not possible and the 
analysis cannot therefore be carried out 
by this department.'' 

The appellant's solicitor thereupon con- 
tended that when (as in this case) a 
request had been made for the analysis of 
the third sample, such analysis was a 
condition precedent that must be iulfilled 
before the magistrate could convict. 

The appellant did not give or tender 
any evidence, and the magistrate was 
satisfied and found as facts that the milk 
sold by Broad as aforesaid was milk from 
which a portion of the cream had been 
removed, and that such milk had been 
sold as new milk — that is, milk from 
which no cream had been removed 
— ^without disclosure being made of the 
abstraction. The magistrate accordingly 
convicted the appellant. 

The questions for the opinion of the 
Court were-— (a) whether the magistrate 
was right in convicting the appellant 
notwithstanding the absence of analysis 
by the Commissioners of Inland Revenue ; 
(6) whether the fact that the bottle con- 
taining the sample retained by the 
respondent and produced at the hearing 
had not been so sealed or fastened up as 
to prevent the cork being forced out and 
part of the contents of the bottle escaping 
was fatal to a conviction. 

Clarke HaU^ for the appellant. — It is 
a condition precedent to a conviction in 
such a case that the third part or sample 
of the article purchased shall be produced 
at the hearing of the complaint ; and if 
either party so desires it this third part 
must be analyEed by the authorities at 
Somerset House and their analysis pro- 
duced. That is clear from the provisions 
of sections 14 and 21 of the Sale of Food 
and Drugs Act, 1875, and section 21 of 
the Sale of Food and Drugs Act, 1899. 
In Lowery v. ffaUard [i905]^ it was 
(1) Ante, p. 97 ; 75 L. J. KB. 249. 



decided that each part must be capable of 
analysis. In the Scotch case of ffutcki- 
aon V. Stevmaon [1902] ' it was decided 
that the accidental loss of the sample did 
not relieve the prosecutor from com- 
pliance with the requirement of the Act 
in this respect. In that case the Lord 
Justice Clerk said that '' if the accused so 
desires it he is entitled to have this third 
sample sent to Somerset House for analysis 
by the Government analyst there, so that 
his analysis may be produced in evidence 
at the trial." The object being to give 
the accused person the additional protec- 
tion of a Qovernment analysis, this is 
completely taken away if this analysis 
cannot be produced. The conviction was 
therefore wrong. 

A, A. Bethune {R, Ounningham Glen 
with him), for the respondent. — Section 21 
of the Sale of Food and Drugs Act, 1899, 
does not make it obligatory on the Justices 
to send to Somerset House the third part 
of the article in question which was 
retained by the purchaser ; the section 
merely says that the Justices shall, when 
requested, send ''an article of food or 
drug." The Scotch Court in HtUchiean 
V. Steveneon^ assumed that it was the 
third sample that had to be sent to 
Somerset House ; but there is nothing in 
the Act to warrant that assumption. But, 
quite apart from this point, the magis- 
trate has found as a &ct that the appel- 
lant sold to the prejudice of the purchaser 
milk from which cream had been ab- 
stracted, and that is sufficient for uphold- 
ing the conviction. 

[Ridley, J. — It does not appear how 
the third sample became unfit for 
analysis.] 

There is no finding on that point. 

Clarke HaU, in reply. — ^The concluding 
paragraph of section 14 of the Act of 
1875, which says that "He [the pur- 
chaser] shall afterwards retain one of the 
said parts for future comparison and sub- 
mit the third part, if he deems it right to 
have the article analysed, to the analyst," 
makes it quite clear that it is the sample 
retained by the purchaser that is to be 
sent to Somerset House. 



(2) 4 Gt. of Sess. Cas. (5th Ser.) Jost. 
Gas. 69. 
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BiDLET, J. — In this case the main 
question raised on behalf of the appellant 
is that an analysis of the third sample of 
the milk by the authorities at Somerset 
House was not produced at the hearing 
before the magistrate. It appeared that 
the third sample, which had beisn retained 
by the respondent, was in such a con- 
dition that it could not be analysed. The 
point taken is that the Act requires not 
only the production of the third part, but 
also that it should be sent for analysis to 
Somerset House. In support of that 
contention the Scotch case of HtUchUan 
v. Stevenson^ has been cited. In that 
case it appeared that on the sample being 
called for the respondent stated that the 
bottle containing it had burst some days 
before. The sample was therefore not 
produced, and the Court said that its 
production was a condition precedent to 
a conviction. That is borne out by sec- 
tion 21 of the Act of 1875, which provides 
that '^ the parts of the articles retained 
by the person who purchased the article 
shall be produced." But in this case the 
third part was produced, although not 
in such a state that the authorities at 
Somerset House could report upon it. 
But in HutchUon v. StevvMon ^ the Lord 
Justice Clerk said this : '' The statute 
further enacts that if the accused so de- 
sires it he is entitled to have this third 
sample sent to Somerset House for 
analysis by the Government analyst there, 
so that his analysis may be produced in 
evidence at the trial. That in this case be- 
came impossible, because the third sample 
which was retained by the purchaser had 
ceased to exist before the trial." That 
reasoning was not a necessary part of the 
decision, because there the article was 
not 'produced at all. Here, however, it 
has application, and must be dealt with. 
Now, it seems to me that, although 
section 21 of the Act of 1875 says that 
the parts of the article retained by the 
purchaser shall be produced, section 21 
of the Act of 1899 does not say that 
the analysis made of one of these parts 
at Somerset House must be produced 
before a conviction can follow. There 
is, indeed, in section 21 of the Act 
of 1899 a provision that the Justices 
''shall on the request of either party 



.... cause an article of food or drug to 
be sent to the Commissioners of Inland 
Bevenue for analysis, and may, if they 
think fit, do so without any such request." 
But it is not said that it must be the 
third sample that is so sent. It has been 
argued for the appellant that it must be 
the third sample that is to be sent because 
of the concluding paragraph of section 14 
of the Act of 1875, which says that 
''He [the purchaser] shall afterwards 
retain one of the said parts for future 
comparison and submit the third part, 
if he deems it right to have the artide 
analysed, to the analyst." But I do 
not think it follows from that provision 
that the appellant's contention is right. 
When section 21 of the Act of 1899 
refers to "an article of food or drug" 
it does not necessarily refer to that 
third part. But even if it did, it would 
be a strong thing to say that if all the 
preliminary steps in the prosecution are 
properly taken, and if, without any de- 
fault on the part of the inspector, the 
third part becomes spoilt owing to 
natural causes, the person is to escape 
where it is shewn that he has to the pre- 
judice of the purchaser sold some article 
not of the nature, substance, and quality 
demanded. 

We were also referred to the case of 
Lowery v. HaXUvrd} a decision to which 
I was a party. In that case what we 
decided was that when samples are taken 
they must be sufficient in quantity to 
afford reasonable &cilities for the analysis 
of each. I do not think that case has any 
bearing upon the present. 

If the point with which I have so far 
been dealing were the only one in the 
case I think the conviction ought to 
stand. But there is another point. It 
does not appear how the third sample 
£uled. I think the magistrate ought to 
go into the matter and ascertain by whose 
default it was not available for analysis. 
It may be that it was not sufficiently 
fastened. Section 14 of the Act of 1875 
requires that each part shall be marked 
and sealed or fastened up in such manner 
as its nature will permit. If that pro- 
vision was properly complied with, I think 
the result will follow that the conviction 
should be affirmed ; if, on the other hand, 
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it should appear that this provision was 
not complied with, the contrary result 
will follow. The Case must go back to 
have the facts stated on this point. 

Darling, J. — I am of the same opinion. 
Case remitted. 



Solicitors — W. T. Ricketts & Son, for appellant ; 
J. H. Hortin, for respondent. 

[Jleported hy J. 8, Senderson^ Esq,, 
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Termination of Voyage — Voyage ^^to end 
ai such pert in the United Kingdom or 
Continent of Europe within home-trading 
limits as may be required by the master ^* 
— Arrival of Ship unth Cargo at Fort 
within Home-trading Limits and Com- 
plete Discharge of Cargo there — Ship 
Required by Master to go on to another 
Fort within Home-trading Limits — Mer- 
chant Shipping Act, 1894 (57 <k 58 Vict. 
c. 60),w. 114, 115, aw(^ 116. 



The 
Soarsdale. 



By an agreement made in the United 
Kingdom between the master and crew of 
a foreign-going ship the crew was engaged 
^^on a voyage not exceeding one year's 
duration to any ports or places within the 
Umits of 75° north and 60° soiUh latitude 
commencing at Cardiff, proceeding thence 
to Malta, thereafter trading to ports in 
any rotation, arid to end at such port in 
the United Kingdom or CoTUincTit of 
Europe within home-trading limits as 
may be required by the mcuter,** The 
ship sailed from Cardiff to Malta, and 
from Malta to the Black Sea, where she 
took in a cargo of grain for Southampton, 



which she discharged there* At South- 
ampton a seaman, one of the erew, de- 
manded his discharge. The master re- 
quired the crew to proceed with the ship 
to Cardiff and refused to give the seaman 
hie discharge. Upon a claim by the sea- 
man for the balance of wages due to him 
ai Southampton and for compensation, — 
Held, that, upon the true construction of 
the agreement the voyage for which the 
crew was engaged did not terminate at 
Southampton by reason of the final dis- 
charge there of the cargo brotight home, 
for the voyage contemplated by the agree- 
ment was a voyage of the ship and not of 
the cargo, and the master was entitled to 
require the voyage to end at Cardiff; that 
there was nothing in Sfojck an agreement 
contrary to the provisions of the Merchant 
Shipping Act, 1894, and consequently the 
seawjan was not entitled to his discharge 
at Southampton, 

Judgment of Bargrave Deane, J. 
([1905] M.O. 231 ; 74 L. J. P. 135), re- 
versed. 

Appeal from the judgment of Bargrave 
Deane, J., upon a claim by a seaman for 
wages. The claim was by one Charlee 
Baxter to recover from the master of the 
steamship Scarsdcde a sum of 4tL Ss. 9d.; 
the balance alleged to be owing to the 
complainant for wages whilst employed 
on the Soarsdale as a fireman, and for the 
sum of 21, for compensation. 

The claim being for a sum under 501,, 
the proceedings were instituted, under 
section 164 of the Merchant Shipping 
Act, 1894, before the Justices of the 
peace for the borough of Southampton 
as being the Court of summary jurisdic- 
tion in the place at which the com- 
plainant's service was alleged to have 
terminated. The Justices referred the 
claim to the Admiralty Division of the 
High Court under section 165 (iii.) of the 
Merchant Shipping Act, 1894. 

The Board of Trade obtained leave to 
intervene. 

The question raised in the case was 
whether, in the circumstances of the case, 
the complainant's service, upon the true 
construction of the ship's articles, termi- 
nated at Southampton so as to entitle 
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him to his discharge and payment of his 
wages there. 

The terms of the complainant's service 
were contained in the ship's articles, 
which, so far as they are material, were 
as follows : " On a voyage not exceeding 
one year's duration to any ports or places 
within the limits of 75° north lati- 
tude and 60° south latitude, com- 
mencing at Cardiff, proceeding thence to 
Malta, thereafter trading to ports in any 
rotation, and to end at such port in the 
United Kingdom or Continent of Europe 
within home-trading limits as may be 
required by the master." 

It appeared that *^ home-trading limits" 
include the United Kingdom, the Channel 
Islands, the Isle of Man, and the Con- 
tinent of Europe between the River Elbe 
and Brest inclusive. 

The ship's articles were signed by the 
complainant at Cardiff on August 5, 1904. 
The Scaradale sailed from Cardiff to 
Malta, and from Malta to the Black Sea, 
where she took in a cargo of grain for 
Southampton, and arrived with that cargo 
on board at Southampton on September 28, 
1904. It was admitted that Southampton 
was the final port of discharge for the 
cargo then on board, and the cargo was 
all discharged there. At Southampton 
the complainant demanded his discharge, 
but the defendant refused to give it to 
him, telling him that the agreement was 
not at an end and that he would have to 
go on with the ship to Cardiff. 

Bargrave Deane, J., was of opinion that, 
upon the true construction of the articles, 
the voyage ended at the home port where 
the ship discharged her cargo, or, if it 
was discharged at more ports than one, 
at the last port of discharge ; and he held 
that the master, by accepting a cargo for 
Southampton, had made that his final 
port of destination, and that therefore 
the seaman's wages were due at that port. 
He accordingly gave judgment in favour 
of the complainant. 

The master appealed. 

Sir E. Clarke, E.C., and Lewis Noad, 
for the appellant, the master. — ^Two ques- 
tions are raised in this case — first, whether 
the agreement in question is a valid 



agreement under the Merchant Shipping 
Act, 1894; and secondly, whether the 
master, within the meaning of the agree- 
ment, in fieu^ required the seaman to 
go to Cardiff. The contract is a valid 
one under the Act of 1894 ; it complies 
with all the requirements of section 1 14 
of that Act. If the contention on behalf 
of the Board of Trade be correct, then a 
new term will be imported into the agree- 
ment — namely, if there is a port of dis- 
charge before arriving at the port required 
by the master, then the voyage will end at 
the port of discharge and not at the port 
required by the master. Coasting vessels 
continuaUy discharge the whole of their 
cargo at one port, and then, taking on 
boud another cargo, proceed to another 
port. The question does not depend upon 
where the cargo is discharged, but is, 
Where does the voyage end ? The question 
is, Was Cardiff the port " required " by 
the master % The agreement is one made 
by two parties who are quite competent to 
make it-— namely, the master having con- 
trol of the ship and the seaman. Under the 
agreement the voyage was to commence 
at Cardiff, proceeding thence to Malta, 
and then the ship was to trade to any 
ports in any rotation within certain 
defined limits. The agreement therefore 
implied that the ship would load and dis- 
charge a series of cargoes, and cany them 
from one place to another. That is 
trading, and what the vessel has to do. 
There is nothing wrong in that contract 
or contrary either to law or to the pro- 
visions of the Merchant Shipping Act, 
1894. The agreement may contain such 
stipulations as are not contrary to law — 
see section 114, sub-section 3. Under 
the agreement the seaman is to find him- 
self back at the end of twelve months 
at a home port. It gives the maximum 
period of the voyage or engagement, and 
the places or ports of the world to which 
the voyage or engagement is not to 
extend, as provided by section 114, sub- 
section 2 (a). The engagement is not 
to exceed one year's duration, and the 
trading is to be confined within certain 
limits. That does not diminish the 
degree of definiteness required by the 
Act. 
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The agreement clearly shews there was 
' to be one voyage beginning at Cardiff, 
and that during that voyage the vessel 
was to call at a series of ports for cargo. 
The precise port where the voyage is toend 
is not stated, because the agreement itself 
says that it is to end at a place to be 
determined by the master, and here the 
port required by him was Cardiff. That 
is the contract between the parties. The 
voyage is the voyage. of the ship and not 
the voyage of the cargo, as contended by 
the Board of Trade. The Legislature has 
given full protection bo seamen, because 
they are to be brought to a home port, or 
if discharged abroad are to be sent home 
at the expense of the shipowner. 

[2 Geo. 3. c. 36 was referred to.] 

The Solicitor-Omeral {Sir W. EoJmn, 
K.C) and Sir E. B. FivOay, K.C. (with 
them Sir E. Carson^ K,C»j and EowlaU), 
for the Board of Trade. — The agreement 
here is a voyage agreement, but its dura- 
tion must not exceed a year, and the 
voyage must terminate within the United 
Kingdom. If the agreement bears the 
construction which is sought to be put 
upon it on behalf of the master, it is con- 
trary to the statute and void. If the 
ship might be started on a fresh voyage 
after she returned to the home-trade 
limits the seaman would be absolutely 
bound to serve at the master's discretion 
subject only to the time limit. 

[Stirling, L.J. — ^Suppose the agree- 
ment had been in express terms to return 
to Southampton and then to Cardiff in 
ballast, would that be good )] 

It is submitted that such an agreement 
would be void. There is a great differ- 
ence between terminating the adventure 
by complete discharge of the cargo and 
taking the ship on in ballast to look for 
another adventure. The discharge of a 
cargo from the foreign port ipso facto 
puts an end to the voyage. Sections 113, 
114, 115, and, 116 of the Act shew that 
the discharge of the cargo and the dis- 
charge of the seamen are coincident. 

[Tbey referred to Tindle v. Davison 

[1892.'] 

The purpose of the Act, so far as 
these sections are concerned, is to pre- 

(1) 66L. T. 372. 



vent private agreements by shipownera 
with seamen. There are to be only two 
kinds of agreement — ^the one an agree- 
ment for a voyage, and the other a run- 
ning agreement. The statute excludes 
the effect of an agreement for a period — 
that is, a private agreement, because 
the kind of agreement allowed is expressly 
specified by the Act— see section 114, 
sub-section 2 {a). The purpose of the Act 
is, first, to put a limit on the time for 
which a seaman may engage himself, and, 
secondly, to give him certainty as to the 
terms of his engagement. Under sec- 
tion 113 the master must, under a 
penalty, enter into an agreement with a 
seaman before proceeding to sea. Sec- 
tion 114 deals with the form and con- 
ditions to appear in the agreement, and 
that section applies to voyage agreements. 
An attempt is here made to make the 
agreement something more than a voyage 
agreement — namely, that, the vessel 
having reached her final port of discharge 
and finished the trading contemplated in 
the contract, the master should be in a 
position to require the seaman to proceed 
to other ports. No doubt some charters 
contain a loading clause, but the Act 
contemplates an agreement for ''a" 
voyage, not for a voyage plus something 
else. 

[Vaughan Williams, L. J. — The whole 
argument turns upon the meaning of the 
word '^ voyage," and the meaning put 
upon it by the Board of Trade does not 
appear to me to be the meaning put upon 
it by lawyers.] 

There is no case in which "voyage" 
has been defined for this purpose, al- 
though there is plenty of authority with 
regard to its meaning in other cases, such 
as demurrage, for instance — see Dahl v. 
NeUon^ DofMn dh Co. [l88l] ^— -so that the 
question is, what is the ordinary meaning 
of "voyage") It is defined in SirotuTa 
Judicial Dictionaary (1903) as " a transit 
at sea from one terminus to another/' 
and the meaning of the word is extended 
in the SaHor'a Word Book (1867): "a 
journey by sea. It usually includes out- 
ward and homeward trips, which are called 
." The word was originally used 

(2) 50 L. J. Ch. 411 ; 6 App. Gas. 88. 
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in a restricted sense as meaning a passage 
out ; then it was extended to a passage 
out and home. There is a third meaning 
— a trading passage — and that is a per- 
fectly well understood form of voyage. A 
seaman would say that the end of such a 
voyage would be the final port of dis- 
charge of the cargo. But here the ship- 
owners contend that the agreement 
enables the master to require a seaman 
to go to some additional port, so that 
there is no definitiveness as to what is the 
final port of discharge. 

[Vaughan Williams, L. J., referred to 
Lord Stowell's definition of *' voyage " in 
The George Home [1825].^] 

The voyage here terminated at South- 
ampton, where the cargo was finally dis- 
charged, and not at OardiflT, the port to 
which the seaman was required to go by 
the captain. With regard to the alterna- 
tive agreements which may be entered 
into between master and crew, these are 
of two kinds — voyage and running agree- 
ments — and, in order to ascertain the in- 
tention of the Legislature, sub-sec- 
tions 5 and 6 of section 115 must be read 
together. Sub-section 6, which deals 
with running agreements, clearly shews 
that the final port of destination is to be 
treated as the final port of discharge, 
its object being to put a time limit upon 
running agreements. Again section 116, 
sub -section 4, applies the same limit to 
** home-trade ships," which are defined by 
section 742. The agreement here seeks 
to extend the time of the voyage. Even 
before any Merchant Shipping Acts were 
passed, Lord Stowell in The Minerva 
[1825] ^ pointed out that there should be 
certainty in the duration of the voyage 
and also the need of mariners' contracts 
for the protection of seamen. 

[The Westmorla/nd [1841]* and sec- 
tions 118, 126, 253, 256, and 270 of the 
Merchant Shipping Act, 1894, were 
referred to.] 

Looking at the Act as a whole, it 
contemplates that the final port of 
destination is the port in the United 
Kingdom where the cargo, if there be 
cargo, is finally discharged : the voyage 

(3) 1 Hag. Adm. 370. 

(4) 1 Hag. Adm. 347, at p. 352. 

(5) 1 Wm. Rob. 216. 



terminates where the cargo is discharged 
in the United Kingdom. 

[Section 107, sub-sections 4 and 7 of the 
Act of 1894, and 2 Geo. 2. c. 36, preamble 
and section 6 ; 37 Geo. 3. c. 73, form of 
agreement in Schedule A; and 5 & 6 
Will, 4. c. 19, s. 2, were referred to.] 

The ship cannot discharge until the 
agreement is given up. 

[Sections 118, 126, 137, 225, sub-sec- 
tion 1 (a) ; section 239, sub-section 4 ; 
section 241, sub-section 2; section 242, 
sub-section 1 ; section 253, sub-sec- 
tion 2 (a) ; and sections 256 and 270 
of the Act of 1894 were referred to.] 

Sir E. Cla/rke, K.O., repUed. 

Feh 2, 1906.— Vauohan Williams, 
L.J., read the following judgment : The 
question in this case turns on the con- 
struction of an agreement entered into 
between Charles Baxter, a seaman, and 
Colin McDiamid, the master of the steam- 
ship iScaradcUe. 

The case began by a summons being 
taken out under section 164 of the Mer- 
chant Shipping Act, 1894, by Charles 
Baxter, the plaintiff, against the defendant 
McDiamid, the master of the steamship 
Scarsdale, for At. 3«. 9c^., being the balance 
of wages owing to him, the plaintiff, while 
employed on the defendant's said steam- 
ship as a fireman. At the 'hearing of the 
summons the plaintiff was represented 
by Mr. Charles Ansell Emanuel for the 
Seamen and Firemen's Union, and Mr. 
Charles Lamport appeared for the Ship- 
ping Federation. The ship's articles 
shewing the terms upon which the crew 
were engaged were put in evidence, and 
the material terms were as follows : 
" On a voyage not exceeding one year's 
duration to any ports or places within 
the limits of 75° north latitude and 
60° south latitude, commencing at 
Cardifi", .proceeding thence to Malta, 
thereafter trading to ports in any rota- 
tion, and to end at such port in the 
United Kingdom or Continent of Europe 
within home-trading limits as may be 
required by the master." Home-trading 
limits include the United Kingdom, the 
Channel Islands, and the Isle of Man, 
and the Continent of Europe between the 
river Elbe and Brest inclusive. 
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The plaintifiT signed on board the Secars- 
dale at Cardiff on August 5, 1904, and 
proceeded in that vessel to Malta, then to 
the Black Sea, where the Scaradale took 
in grain, and then went to Southampton 
under cha^terparty, arriving on Septem- 
ber 28 at Southampton, where the ship 
discharged the whole of her then cargo. 
Baxter at Southampton demanded his 
discharge, but the defendant refused to 
give it to him, saying that the agreement 
was not at an end, and telling Baxter 
that he would have to go on to Cardiff. 
It was admitted by the master that 
Southampton was the final port of dis- 
charge for the cargo. I find that the 
cargo in this admission meant the cargo 
which the master then had on board. 

It was contended on behalf of theplaintiff 
that, as the vessel was going to discharge 
the whole of her cargo at Southampton, 
the voyage entered into under the articles 
was completed, and the plaintiff was 
entitled to his discharge at Southampton. 
It was contended on behalf of the master 
that the voyage was not ended, and that 
the captain could require the plaintiff to 
go to Cardiff. The question whether the 
voyage mentioned in this agreement ter- 
minated at Southampton, or whether the 
master could require the voyage to end 
at Cardiff, and refuse to give Baxter his 
discharge or to pay him his wages until 
arrival at Cardiff, depends upon the true 
construction and meaning of the agree- 
ment in question. In my opinion, if one 
looks merely at the words of the agree- 
ment, the master would seem to be 
entitled to require the voyage to end at 
Cardiff as being a port in the United 
Kingdom. I can find no wotds within 
the four comers of the agreement which 
would lead me to say that the voyage 
mentioned in the agreement determined 
at Southampton by reason of the dis- 
charge of the cargo then on board the 
Seandale at Southampton, a port within- 
the United Kingdom, and therefore a 
port within the limits within which the 
master is by the agreement entitled to 
require the voyage to end. The voyage 
mentioned in the agreement is a vo3rage 
of the ship and not of the cargo. It was 
urged by Sir Bobert Finlay that the 
agreement provided for the ship com- 



mencing its voyage at Cardiff, proceeding 
thence to Malta, and thereafter making 
a circular voyage trading to ports in any 
rotation, but necessarily ending the 
voyage by the arrival of the ship at- any 
port within home-trade limits — that is 
to say, within the United Kingdom or 
within the Continent of Europe between 
the river Elbe and Brest. He argued that 
the trading to ports in rotation meant 
ports exclusive of those within home- 
trade Umits. I see nothing in the words 
of the agreement to justify the contention 
that the voyage intended by this agree- 
ment necessarily came to an end by the 
arrival of the ship in ballast or with 
cargo at a port in the United Kingdom, 
or within home-trading limits. On the 
contrary, it seems to me that the words of 
the agreement give the master a right of 
election as to which of the ports within 
the limits of the prescribed district shall 
in fiu;t be the final port of destination 
of the ship. And even if the words 
of the agreement, looking only to what 
one fin'ds within the four comers of 
the agreement, were much less clear than 
they seem to me to be, I should have 
hesitated long, having regard alike to 
the interests of seamen and ship-owners, 
before I held that the true construc- 
tion of this agreement necessitated the 
engagement of a new crew in the case 
of a British foreign-going ship arriving 
at Hamburg before she could proceed 
with the cargo from Hamburg to any 
port, whether within or without home- 
trade Umits. 

I will next consider the construction 
of this agreement, taking into considera- 
tion the provisions of sections 113, 
114, 115, and 116 of the Merchant 
Shipping Act, 1894, and also the pro- 
visions and language of that Act gene- 
rally. Section 113 requires that the 
master of every ship, except coasting 
ships of less than eighty tons regis- 
tered tonnage, shall enter into an agree- 
ment (call^ the agreement with the 
crew) with every seaman whom he carries 
to sea as one of his crew from any 
port in the United Kingdom. Sub-sec- 
tion 2 of section 114 prescribes what the 
agreement with the crew shall contain 
as terms thereof. Sub-section 2 runs 



Digitized by 



Google 



148 



CASES CONNECTED WITH 



The Bcabsdale, App. 

thus: ''The agreement with the crew 
shall contain as terms thereof the follow- 
ing particulars : — (a) Either the nature, 
and, as flu: as practicable, the duration of 
the intended voyage or engagement, or 
the maximum period of the voyage or 
engagement and the places or parts of 
the world, if any, to which the voyage 
or engagement is not to extend." It 
was argued by the Solicitor-General and 
Sir Robert Finlay that if the construction 
above mentioned, which was the con- 
struction contended for by Sir Edward 
Clarke, was put on the agreement, this 
construction in effect turned the agree- 
ment into a time agreement, and that a 
time agreement would not be an agree- 
ment in accordance with section 114 of 
the Merchant Shipping Act, 1894, or 
with the provisions of that Act taken as 
a whole. And then they argued that, 
if the words of the agreement were 
capable of two constructions, one of which 
resulted in an agreement which was void 
under the Act and inconsiBtent with its 
provisions, and the other consistent with 
its provisions, the Court ought to adopt the 
construction consistent with the provi- 
sions of the Act even though such con- 
struction should be a non-natural con- 
struction or not the construction which 
prima fade one would give to the words 
of the agreement. I agree entirely with 
this contention ; but I do not think that 
a time agreement, as distinguished from a 
voyage agreement, would be inconsistent 
with the provisions of section 114 or with 
the provisions of the Act taken as a 
whole. First let me take section 114, 
sub-section 2 (a). ThsA, clause contains 
alternative particulars either of which 
will satisfy clause (a) of sub-section 2 of 
section 114. Under the first alternative 
the agreement must contain particulars 
of the nature and, as far as practicable, 
of the duration of the voyage or engage- 
ment. It will be observed that this 
alternative provides not only for parti- 
culars of a voyage, but alternatively for 
particulars of the engagement, which, I 
take it, is not a synonym for a voyage. 
The second alternative also deals both 
with an agreement which contemplates a 
voyage and also with an agreement which 
contemplates an engagement. Under this 



latter alternative the particulars must be 
of the maximum period of the voyage or 
engagement and of the places or parts of 
the world, if any, to which the voyage 
or engagement is not to extend. The 
difference between these two alternatives 
is this : that under the first the con- 
tractual employment extends to the whole 
duration of the voyage or engagement 
as the case may be ; whereas under the 
second alternative the contractual em- 
ployment must not exceed the maximum 
period of the voyage or engagement, but 
may be determined on an event or at a 
time happening before the determination 
of the maximum period. It seems to me 
that the word " engagement " in both of 
these alternatives covers a time agree- 
ment as distinguished from a voyage 
agreement. Under the first alternative 
the agreement has to be for a fixed time, 
under the second for a maximum period 
of time. I am inclined to think that 
where the agreement is for a maximuTn 
period of time the agreement would lack 
that precision for the information of the 
sailor which the statute contemplates 
unless it stated the occasion or occasions 
on which the employment might fsdl short 
of the maximum period. We have not 
got to decide this, but, assuming this to 
be the true construction of clause (a), it 
is fully satisfied by the choice given to 
the captain as to the port within the 
limits prescribed at which the voyage is 
to end, and the time at which within the 
twelve months the vessel shall arrive at 
the port within the home-trade limits 
where he requires the ship to end its 
voyage. But then it is said that there 
are to be found in section 115 provisions 
relating to running agreements which by 
express statement of occasions on which 
the agreement •may be based on time 
exclude agreements based on time in re- 
spect of foreign-going ships except on 
those occasions defined under the head 
of running agreements. The sub-sections 
of section 115 which are in particular relied 
upon are sub-sections 5, 6, and 7. Sub- 
section 5 runs thus: *'The agreements 
may be made for a voyage, or if the 
voyages of the ship average less than six 
months in duration may be made to 
extend over two or more voyages, and 
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agreements 00 made to extend over two 
or more voyages are in this Act referred 
to as running agreements." Now sub-sec- 
tion 5 provides that an agreement may be 
made by a foreign-going ship for a voyage 
— ^that is, may be made under so much of 
section 114 as relates to a voyage as dis- 
tinguished from an engagement. But an 
agreement for a voyage may be made for 
a maximum period provided it states the 
places or parts of the world, if any, to 
which the voyage is not to extend. This 
being so, it seems to me that, if the 
agreement under consideration is a 
voyage agreement which complies with 
these conditions, we have not to trouble 
ourselves with the provisions as to run- 
ning agreements which, as sub-section 5 
states, are agreements made to extend 
over two or more voyages. I do not 
think that this agreement under con- 
sideration does extend to two or more 
voyages. It is a single agreement for one 
voyage of the ship. Indeed, both the 
Solicitor-General and Sir Robert Finlay 
admitted that this agreement, so far as 
it related to a tramping voyage in the 
Mediterranean or outside the limits for 
selection of the port of final destination, 
was for one voyage under a single agree- 
ment within the meaning of section 114. 
They only contended that arriving at a 
port within those limits or at all eveots 
arriving at such a port and discharging 
the whole of the cargo constituted 
necessarily a determination of the voyage 
of the ship. I cannot agree. But I 
would observe that they did not contend 
that the agreement was a running agree- 
ment, but only that such arrival at a port 
within the district where the voyage 
might end terminated the voyage under 
an agreement made under section 114. 
With regard to section 116 I have only 
to say that it does not contemplate agree- 
ments for a voyage, and certainly not 
agreements for a voyage of a foreign- 
going ship. It deals wi& agreements for 
service of crews of home-tr»iing ships in 
a particular ship, or of a service in two or 
more ships belongiog to the same owner ; so 
I do not think we need consider the effect 
of sub-section 4 of section 116. 

Having thus &r dealt with the question 
of the Tcdidity of the agreement and the 



meaning of the word "voyage" in the 
agreement, I now propose to d^ with the 
meaning of the words in the agreement 
as to the end of the voyage. The words 
are " to end at such port in the United 
Kingdom or Continent of Europe, within 
home-trading limits, as may be required 
by the master." Mr. Justice Bargrave 
Deane, after dealing with the meaning of 
the word " voyage " in terms with which 
I entirely concur, said: "The further 
question arises : given that the voyage 
ends within these home Hmits, at what 
place within these home limits does 
it end? The Merchant Shipping Acts 
from 1729 downwards do not in terms 
define ' the end of a voyage.' But there 
are three expressions which in my 
opinion afford a fairly sure guide to what 
may be taken to be the place where a 
voyage is to end. ' The place of unlivery 
of the cargo,' ' the final port of discharge/ 
and ' the final port of destination ' are 
terms which will be found i^rly frequent 
in the various Merchant Shipping Acts, 
and so far as I can judge are intended to 
be correlative terms, each pointmg to what 
must be taken to be the end of a voyage ; 
and reading them in this light it seems 
clear to me that, taking the definition 
which I have before expressed, the end 
of a voyage is the place where the final 
or home passage of the whole voyage 
terminates, by reason that it is the place 
at which the cargo brought home is to 
be discharged finely. In the case where 
the home cargo is consigned to more than 
one place, * finally ' means that place where 
the last portion of the cargo is discharged, 
and the adventure of the ship outward 
and homeward is at an absolute end, 
and where she is fully discharged on 
her return within the home limits." I 
cannot agree that in this agreement the 
end of the voyage means the place where 
the final or home passage of the whole 
voyage terminates by reason that it is the 
place at which the cargo brought home is 
to be discharged finally, or that place 
where the last portion of the cargo is dis- 
charged, and the adventure of the ship 
outward and homeward is at an absolute 
end, and where she is finally discharged 
on her return within the home limits. 
The voyage to be ended is the voyage of 
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the ship, not of the cargo. The adventure 
of the ship outward and homeward does 
not terminate until the ship returns to 
the port, within the limits of home trade, 
where the master elects, within the period 
of twelve months mentioned in the 
voyage agreement, to end her voyage and 
prepare for a fresh voyage. I agree also 
with the criticism by Sir Edward Clarke 
upon this part of the judgment of the 
learned Judge, that discharge is a word 
which applies not only to cargo, but also 
to crew and to ship. And I cannot agree 
that the place of " unlivery of the cargo,'* 
" the final port of discharge,'* and '' the 
final port of destination," are either cor- 
relative or synonymous terms. 

Lastly, I would say that, although I 
think that the argument of Sir Robert 
Finlay made it necessary for him to say 
that an express agreement that the 
voyage should begin at Cardiff and pro- 
ceed to Bilbao and back to Cardiff, with 
liberty to call at Southampton and there 
discharge her cargo, would not be a voy- 
age ending at Cardiff within the mean- 
ing of this agreement, it seems to me 
that that contention would produce a 
most strained construction of the simple 
words of this agreement. I only wish to 
call attention for a moment, before con- 
cluding, to the judgments of Lord Stowell 
in The George Home? and of Dr. Lushing- 
ton in The Westmorlcmd,^ Dr. Lushing- 
ton, in the latter case, cites the judgment 
of Ijord Stowell in the former case ; and, 
without going minutely into the state- 
ments made by those great Judges, it will 
be seen plainly in both cases that the 
Judges took the view that what the 
Legislature really required was that an 
agreement of service between a sailor and 
the master of a ship should be so ex- 
pressed as to give sufficient information to 
the seaman about to be carried in the ship 
as to the voyage about to be undertaken ; 
and, in my view, if an agreement suffi- 
ciently does this — ^thatisto say, if it gives 
in sufficiently clear terms the information 
which the various Merchant Shipping 
, Acts have required to be given to sailors — 
that is all that the law requires. Pro- 
vided that this is done, a sailor is, in my 
opinion, to be treated in aU other respects 
as a iree man capable of taking care of 



himself and of entering into any agree- 
ments he chooses with shipowners, pro- 
vided that the agreement gives him suffi- 
cient information as to the voyage, and in 
particular the information contained in 
the particulars required by the Merchant 
Shipping Act, 1894. I think that this 
appeal must be allowed on the usual 
terms. 

Stieuno, L. J., read the following judg- 
ment: The question which we have to 
decide turns on the construction of the 
agreement entered into by the plaintiff 
with the master of the steamship Scars- 
dale in accordance with the Merchant 
Shipping Act, 1894. By that agreement 
the plaintiff was engaged " on a voyage 
not exceeding one year's duration to any 
ports or places within the limits of 75"^ 
north latitude and 60° south latitude, 
commencing at Cardiff, proceeding thence 
to Malta, thereafter trading to ports in 
any rotation and to' end at such port in 
the United Kingdom or Continent of 
Europe, within home-trading limits, as 
may be required by the master." It was 
admitted by the learned counsel for the 
Board of Trade that the voyage contem- 
plated was one which might be divided 
into various stages — ^as, for example, from 
Cardiff to Malta, from Malta to the Black 
Sea, and from the Black Sea to South- 
ampton — and that a full cargo might be 
taken in and discharged at these various 
places as circumstances might require. It 
was admitted also by them that the agree- 
ment for a voyage of this nature was 
perfectly valid provided that the " ports *' 
to which the ship might trade '4n any 
rotation" were ports beyond home-trading 
limits. I assume, without deciding, that 
this is the true construction of the words. 
It was, however, contended that the 
voyage contemplated by the agreement 
came to an end when the ship arrived at 
the final port of discharge of cargo within 
home-trading limits (in this case South- 
ampton), and that the master could not 
require the plaintiff to proceed to Cardiff 
with the ship in ballast, though it was 
not disputed that, if the cargo had 
been only partially discharged at South- 
ampton, the master might have required 
the plaintiff to proceed to Cardiff in order 
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that the rest might be discharged there. 
The most matenal portions of the Act 
are section 114, sub-sections 2 (a) and 3, 
and section 115, sub-sections 5, 6, and 7. 
The agreement in question £ei11s within 
the second branch of sub-section 2 (a) of 
section 1 14. Unless, therefore, it contains 
some provision which is contrary to law, 
effect ought to be given to it under sub- 
section 3. The agreement is admittedly 
not a running agreement within the 
meaning of section 115 of the Act. It 
must, therefore, under section 115, sub- 
section 5, be for a voyage ; and if it pro- 
vides for more than one voyage it is bad ; 
and it was argued that on any other con- 
struction than that adopted by Mr. Jus- 
tice Bargrave Deane it does provide for 
more than one voyage. In order to test 
the argument put forward on behalf of 
the Board of l^nde, the case was put to 
counsel of a voyage '' commencing at Car- 
diff, proceeding thence to Malta, thereafter 
to the Black Sea, and thence with cargo 
to* Southampton, and if required by the 
master from Southampton to Cardiff in 
ballast " ; and it was said (as I think the 
case of the Board of Trade required) that 
that would have been not one voyage, but 
two. I am unable to agree. I think it 
was only one voyage, longer or shorter as 
the master might require. I also agree 
with the contention of Sir Edward Clarke 
that the voyage contemplated was that of 
the ship, not of the cargo. In the pre- 
sent case the master is by the terms of 
the agreement entrusted with the power 
of determining at what place within home- 
trading limits the voyage is to end. The 
parties to an agreement of the kind with 
which we have to deal appear to be left 
by the Act at perfect liberty to fix the 
commencement and ending of the voyage 
as they see fit. I think that the master 
could not use this power so as really to 
convert a single voyage into two ; but in 
my judgment he has not done so. In my 
opinion, therefore, the appeal ought to be 
allowed. 

Fletcher Moulton, L.J. — I am of 
opinion that our decision in this case will 
be found to turn entirely on our inter- 
pretation of the agreement entered into 
by the seaman. I do not recapitulate the 



terms of that agreement, or that which 
was done thereunder, because the judg- 
ments that have already been delivered 
have set out these &cts with perfect 
clearness. Now what is the interpreta- 
tion of that agreement? It appears to 
me that if it was before the Court, uncom- 
plicated by any reference to statute law 
relating to sMpping, (the Court could 
come to no other conclusion as to its 
meaning than that it was a contract for 
what I may call a '* tramp voyage," com- 
mencing at Cardiff, having its first station 
at Malta, then having the freedom to 
trade to any ports within such wide limits 
as ipracticaJly to include all the ports of 
the world, for a period not exceeding one 
year's duration, with the stipulation that 
it must end at a port within home-trade 
limits, such port being the port required 
for that purpose by the master. Now 
with a great deal of that interpretation 
both the parties to this appeal agree. It 
is conceded by the Solicitor- General that 
it was for a tramp voyage — that it was con- 
templated by the parties that the voyage 
should consist of trips from place to place, 
accompanied from time to time by ship- 
ment of fresh cargo and by [total or 
partial discharge of such cargo. The only 
difference between the two interpreta- 
tions is this — that the Solicitor-General 
contends that so soon as the ship arrived 
at a port within home-trade limits, sub- 
ject to certain stipulations with regard to 
the discharge of the cargo to which I 
shall presently refer, the contract of 
service automatically came to an end. 
I cannot follow his contention. It appears 
to me that a visit of the ship to a port 
within home-trade limits might occur 
lawfully in two ways. It might occur 
during what I might call without am- 
biguity the currency of the service, in 
virtue of the master's right to trade to 
ports within those wide limits, which 
include home-trade limits, in any rotation 
— in other words, that the master had a 
perfect right to go, we will say, from 
Bilbao to London, and from London to 
Bremen, and from Bremen to Lisbon, in 
virtue of his powers of trading to those 
ports, in any rotation ; and he might do 
this during the currency of the contract. 
But a visit to a home port might also 



Digitized by 



Google 



152 



CASES CONNECTEB WITH 



The Bcabsdale, App. 

lawfully occur in virtue of the obligation 
that the crew have accepted to take the ship 
to such port as the master may require at 
the termination of the contract, and I can 
see nothing which estops the master here 
from saying that his visit to Southampton 
was a visit during the currency of the 
contract in virtue of his rights of trading, 
or that compels us to assume that it was 
under the latter of the two powers, 
by which he would take a ship to 
a port within home-trade limits for the 
purpose of terminating the service. If I 
might put it in a skeleton form, it appears 
to me that the contract says the master 
must come to a port within home-trade 
limits if he wishes to terminate the 
service. The Solicitor- General would 
have us invert that proposition and say 
the master must terminate the service 
if he wishes to come to a port within 
home-trade limits. Those two proposi- 
tions are widely different. The first one 
appears to me to be correct, and for the 
second I can see no grounds. I am 
therefore of opinion that in trading the 
master had full right to go to ports 
situated within home-trade limits, and 
that those rights were exactly the same 
as those which he possessed to go to ports 
outside home-trade limits in that trading. 
Now I think Sir Robert Finlay felt the 
difficulties of the contention which he was 
supporting, very much in the way that 
they suggested themselves to me; and 
accordingly, with a perfectly logical 
frankness, he admitted that his conten- 
tion practically amounted to requesting 
the Court to read the words '' other than' 
ports within home-trading limits" into 
the agreement just before the words 
" in any rotation," so that the agreement 
would read like this : '* Proceeding thence 
to Malta, thereafter trading to ports other 
than ports within home-trade limits in any 
rotation, and to end, &c" Now if I could 
see my way to read those words into 
the agreement — ^by which I mean to 
take them as implied in the agreement as 
it stands — I think the contention of the 
respondents would be right. The presence 
of the ship at a port within home-trade 
limits would no longer be capable of 
bearing two interpretations. It could 
only lawfully occur in virtue of the power 



possessed by the master to require the 
crew to take the ship to a port within 
home-trade limits for the purpose of ter- 
minating the contract, and consequently 
by taking the ship to Southampton the 
master had elected to terminate the con- 
tract of service there. But I can see no 
grounds whatever for reading those words 
into the contract. It appears to me that 
they contradict and are inconsistent with 
the words as they stand, which are, 
''any ports or places within the limits 
of 75"" north latitude and 60'' south lati- 
tude" — words which unquestionably in- 
clude ports within home-trade limits; 
and not only do I think they are incon- 
sistent with the agreement as it stands, 
but I can see no good sense or reason in 
implying them there, for I can see no 
reason why the parties to this agreement 
would wish to exclude ports within home- 
trade limits from the trading rights which 
were intended to be given in this tramp 
voyage — why they should wish to exclude 
the power of going from Lisbon to Bremen 
and Bremen to Gibraltar, when they were 
going to give the power of going from 
Lisbon to Bordeaux and Bordeaux to 
Gibraltar. I therefore cannot imply those 
words, and I think the contract must be 
construed as it stands. 

Now what are the grounds on which the 
Solicitor-General and Sir Robert Finlay 
have asked us to construe this contract in 
a sense other than its natural sense? 
Two matters have been urged before us, 
and I have given them full consideration, 
because I can see they are considered, 
both of them, to be important, by those 
very eminent counsel. The first, which 
seems to me to have weighed most 
heavily with the Solicitor-General, is that 
on the arrival at Southampton there was 
a total discharge of the cargo, and he 
repeated several times, in a way which 
shewed me that the fact had great weight 
in his mind, that on the discharge of the 
cargo the voyage necessarily came to an 
end. Now in my opinion he has been 
deceived by the use of the phrase ** the 
cargo." This contract does not contem- 
plate a cargo — it contemplates a succession 
of cargoes. And just as it is agreed by 
all parties that the complete discharge of 
a cargo at Bilbao would not terminate the 
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term of the a^preementy so a complete 
discharge of the cargo at Southampton 
cannot have any such effect. So soon as 
you realise that the agreement contem- 
plates cargoes taken and discharged, and 
fresh cargoes taken up, there is no more 
difficulty in coming to the conclusion that 
the contract was not at an end when that 
occurred at Southampton than there would 
be if it occurred at any other place out- 
side home-trade limits. 

The other point, which I think had 
very great weight with Sir Robert Finlay 
as well as with the Solicitor-General, is 
that, if you construe this agreement in 
the way contended for by Sir Edward 
Clarke, it amounts to a time agreement 
for a period of not more than one year, 
and that time agreements for seamen are 
not permitted by law, and therefore the 
agreement would be invalid. Now on 
this point I have formed no opinion, and 
I intend therefore to express none. My 
reasons are these: In the first place I 
realise that the question whether time 
agreements other than running agree- 
ments referred to in sections 115 and 116 
are legal in the case of contracts for sea- 
men's services may be a point of enormous 
importance to the mercantile marine and 
to sailors. Therefore I should be loth to 
decide it, except in a case where, by 
reason of its being necessary to the 
decision, it would certainly be argued 
fully. In the second place, it is quite 
immaterial; it can produce no effect on 
our decision. If this contract was illegal, 
and therefore void, the appellants must 
succeed in the present case, because there 
was no contract on which the magistrates 
could exercise their jurisdiction. But I 
have a further reason for not deciding 
this question, and that is this — ^that, in 
my opinion, if the contract with the one 
interpretation was illegal on the grounds 
suggested, it would be equally so on 
the other interpretation. The two in- 
terpretations do not differ in respect 
of whether the contract is for a period 
of time or not. They only differ in 
the latitude of choice of the trading 
ports which may be called at during the 
contract of service. That is seen if you 
compare the contract in its present state 
with the contract ajs altered by reading in 



the words prayed for by Sir Bobert 
Finlay. They are both contracts for a 
period not exceeding a year, according to 
the one interpretation, with full liberty 
to call at any ports in the world 
during that period; acoordiug to the 
other interpretation, to call at any 
other ports outside of home-trade Hmits 
within that period; and the difficulties 
that have been put by the counsel for the 
respondents, that the master would have 
the power of prolonging this service for 
any period under a year, would apply 
equally to the one as to the other; the 
only difference being that, in order to do 
so according to the one interpretation, he 
must not come within home-trade limits. 
I therefore am not compelled to consider 
this point by reason of the legal maxim, Ui 
magia res valeat quam pereat^ because in 
my opinion both interpretations would 
make the contract good or would make 
the contract bad alike. I therefore ex- 
press no opinion whatever as to whether 
time agreements other than the running 
agreements referred to in the statute 
are permissible, and I base my decision 
solely on this ground — that, in oi*der to 
succeed, the respondents must shew that 
there was a valid agreement which was 
terminated by a call at Southampton, 
whatever were the purposes {or which 
that call was made. In my opinion they 
have failed to establish that, and the 
appeal must therefore be allowed. 

Appeal (Mowed. 



Solicitors— P. J. Nichollfl, agent for G. A. 
Emannel & Emanuel, Soothampton, for 
plaintiff ; Botterell & Boche, for defendant ; 
Solioitor to Board of Trade. 

{Reported by George Hvmphreyti Etq., 
SarristeT'Ot'Zaw, 
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Lord Alvbbstone, C.J. 

BiDLET, J. 

Dabling, J. 
1906. 
March 8. 

[76 L. J. K.B. 329.] 

Trctde Union — Person ^^ wilfully with- 
holding" Property of Trade Union — 
Summary Remedy for Recovery of Same 
-^Trade Union Act, 1871 (34 <fc 35 Vict, 
c. 31), 8. 12. 

The summary remedy by complaint 
before Justices given by secHon 12 of the 
Trade Union Actj 1871, against an officer 
or member of a trckde union who '* wiJfuUy 
withholds** amy money or othsr effects of 
the trade union, is limited to cases in 
which there has been some fraud or dis- 
honesty by such officer or member. 

Barrett v. Markham (41 L. J. M.C. 
118; L. B. 7 CP. ^05)foUowed, 

Case stated by a Metropolitan police 
magistrate. 

A summons was issued under section 12 
of the Trade Union Act, 1871,^ by the 

(1) Trade Union Act, 1871, s. 12: ''If any 
officer, member, or other person being or re- 
presenting himself to be a member of a trade 
onion registered under this Act, or the 
nominee, executor, administrator, or assignee 
of a member thereof, or any person -whatso- 
ever, by false representation or imposition 
obtain possession of any moneys, securities, 
books, papers, or other effects of such trade 
union, or, having the same in his. possession, 
wilfully withhold or fraudulently misapply the 
same, or wilfully apply any part of the same 
to purposes other than those expressed or 
directed in the rules of such trade union, or 
any part thereof , the court v of summary juris- 
diction for the place in which the registered 
office of the trade union is situate, upon a 
complaint made by any person on behalf of 
Buch trade union, or by the registrar .... 
may, by summary order, order such officer, 
member, or other person to deliver up all such 
moneys, securities, books, papers, or other 
effects to the trade union, or to repay the 
amount of money apjplied improperly, and to 
pay, if the court think fit, a further sum of 
money not exceeding twenty pounds, together 
with costs not exceeding twenty shillings ; and, 
in default of such delivery of effects, or repay- 
ment of such amount of money, or payment of 
such penalty and costs aforesaid, the said court 
may order the said person so convicted to be 



appellant (Madden) on behalf of the 
Amalgamated Society of Tailors and 
Tailoi^sseSy a society registered as a trade 
union under the Act, against the respon- 
dents as trustees of the West End branch 
of the said trade union, complaining that 
they, being officers of the said trade union 
haying in their possession c^iiain moneys, 
securities, books, papers, and other effects 
of the Amalgamated Society of Tailors 
and Tailoresses, wilfully withheld the 
same. 

It appeared that a general committee 
of management of the society, termed an 
executive council,' was elected by the con- 
ference of delegates of branches which 
met periodically '' to decide all questions 
of importance to the trade, to enact new 
rules, amend existing ones, and transact 
any business in the interests of the 
amalgamation, and to elect a general 
committee of management termed an 
executive council.'' Each branch of the 
society was '* to appoint its own officers 
and conduct its own business in accord- 
ance with rules." 

A dispute having arisen between the 
executive council and the West End 
branch in respect of the duties and 
appointment of an officer (not mentioned 
in the rules), referred to as the out- 
collector of the West End branch, the 
conference of August 10, 1904, resolved 
" that it be an instruction from the con- 
ference that in future the out-collector of 
the West End branch must make members 
and take contributions for all branches of 
the West London district and such other 
branches as the executive council may 
direct, but no collector can be appointed 
without the consent of the executive 
council." 

On April 28, 1905, the executive 
council, reciting the continued refusal of 
the West End branch to perform the duty 

imprisoned, with or without hard labour, for 
any time not exceeding three months: Pro- 
vided, that nothing herein contained shall 
prevent the said trade union .... from pro- 
ceeding by indictment against the said party ; 
provided also, that no person shall be pro- 
ceeded against by indictment if a conviction 
shall have been previously obtained for the 
same offence under the provisions of this 
Act." 
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imposed apon it by the above resolution, 
demanded " the resignation of the branch 
officers and committee and the appoint- 
ment of loyal members of our amalgama- 
tion," and further authorised the appellant 
with another general trustee to proceed 
to the West End branch and '* to oompel 
the trustecie of that branch to deliver up 
all moneys, books, vouchers, documents 
and all property of whatever description 
held by them in trust for the Amalga- 
mated Society of Tailors and Tailoresses/' 

The West End branch replied with 
the following unanimous resolution: 
<< This meeting of members of the West 
End branch of the A. S. T. having con- 
sidered the present situation in all its 
bearings are satisfied that the branch 
officials have done nothing to justify the 
action of the executive council, and hereby 
demand the withdrawal of all adverse 
resolutions against the branch, and the 
acknowledgment of Mr. Willis's position 
as collector; Ruling which we authorise 
the officers and committee to withdraw 
the branch from the A. S. T. and pledge 
ourselves to support such action in any 
and every possible manner." 

It was admitted that there was no 
fraud or criminality. 

The magistrate dismissed the summons 
on the ground that, as no fraud or dis- 
honesty on the part of the respondents 
was proved or alleged, the matter was not 
within his jurisdiction, having regard to 
the decisign in Barrett v. Markham 
[1872].« 

Shearman, K.C, (E, Browne with him), 
for the appellant. — The words of section 12 
are quite plain that if any person '^ wil- 
fully withholds" the property of a trade 
union the remedy is before a Court of 
summary jurisdiction. The magistrate 
dismissed the summons, holding that 
Barrett v. Markham ^ was binding upon 
him; but that case was decided on a 
dififerent Act, the language of which was 
not identical with that of the Trade 
Union Act, 1871 ; and further, in the 
Friendly Societies Act, 1855, upon which 
Barrett v. Markham ^ was decided, there 
was a clear alternative civil remedy given, 

(2) 41 L. J. M.a 118 J L. R. 7 O.P. 405. 



whereas unddr the Trade Union Act no 
such remedy is available to the appellant. 

[Lord Alvsrstone, O.J. — An alterna- 
tive civil remedy seems to be given bv 
section 9 of the Act of 1871, which 
enables the trustees of a trade union to 
bring actions in respect of property be- 
longing to the trade union.] 

That section must be read with sec- 
tion 4, which prevents the Court enter- 
taining proceedings as to disputes between 
members of a trade union. 

Herman Cohen, for the respondents, 
was not called upon. 

Lord Alvbrstonb, C.J. — In my 
opinion, the magistrate came to a right 
conclusion. If Barrett v. Markham ^ is 
to be taken to be an authority on this 
statute, it is distinctly in point ; and we 
are not entitled to d^ with this case as 
a merely civil dispute. The decision in 
Barrett v. Markham ^ rested on two grounds 
— first, that the Act gave an alternative 
civil remedy ; and secondly, that the lan- 
guage of the section there under considera- 
tion pointed to proceedings in the nature of 
criminal proceedings under circumstances 
importing misconduct. If the two statutes, 
the Friendly Societies Act, 1855, and the 
Trade Union Act, 1871, could have been 
distinguished in this particular respect, 
we might have been able to say that 
Barrett v. Markham ^ was not an autho- 
rity binding upon us ; but it is admitted 
that the language of the material sections 
in the two Acts is practically identical. 
It is said, however, that the Trade Union 
Act, 1871, gives no alternative civil 
remedy as the Friendly Societies Act, 
1855, did. In my opinion, section 9 of 
the Act of 1871 gives a civil remedy as 
ample as section 22 of the Act of 1855 ; 
and when it is said that any civil remedy 
given by section 9 is taken away by sec- 
tion 4, 1 cannot agree. Section 9 seems 
to me to contemplate disputes between 
the trustees of a trade union as to pro- 
perty of the union and any person who 
has possession of it. Therefore, it seems 
to me that the language of the two Acts 
does not point to any distinction in this 
respect. In my judgment, this case is 
directly within the remedy contemplated 
by section 9. The appeal therefore fistils. 
M 2 
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Ridley, J., and Darling, J., con- 
curred. 

Appeal dUmiased. 

Solicitors— Pattinson & Brewer, for appellant ; 
Andrews & Andrews, for respondents. 

IStported by J» 8. Heitderion, Esq,, 
BarrUter-at'Law. 



Lord Alverstone, C. J. ^ 
Ridley, J. 

Darling, J. ^ Moses v. Iooo. 

1906. 
March 7. 

[75 L. J. K.B. 331.] 

Fishery — LimiU of District — Certifioaie 
of Seoretary of StaU— -River — '^ Tribu- 
tary" — MiU-dam — Salmon Fishery Act^ 
1865 (28 d: 29 Vict. o. 121), ss. 3, 5, wnd 35. 

The Salmon Fishery Act, 1865, s. 5, 
provides that the limits of a river shall be 
defined^ and a fishery district formed by a 
Secretary of State's certificate, and sec- 
tion 3 defines the term *' river** as including 
**such portion of any stream unth its 
tributaries** as may be declared in the 
certijlcate. By a certificate made tmder 
the Act a fishery district was formed com- 
prising so much of a river and its " tribu- 
taries" as lay within a certain county. 
Within the district was a miU-dam com- 
municating freely with a mill-race through 
an opening in the bank between them in 
which there was a grating. The miU-race 
issued from a stream which was a tributary 
of the river, and aU the water of both the 
mill-race and the mill-dam, either by pass- 
ing over the mill-wheel or by another route, 
eventually retv/rned to the stream further 
down its course: — Held, VuU the mill- 
dam was a *^ tr^mUxry ** ofihe river within 
the mecming of the oertifioate, and conse- 
quently that a person was not entitled to 
fish in it without a Ucence from the fishery 
board of the district. 

Case stated by two Justices for the 
West Riding of Yorkshire. 

Storrs Bridge mill-dam, near Lozley, 
in the said riding, was the property of 
one James Swift, and was not formed 
under any Act of Parliament. It was a 



three-cornered dam built between the 
River Lozley and the race feeding Storrs 
Bridge mill, for the purpose of increasing 
the water power to the mill. The race 
left the river at a point above the dam, 
the race passing on one side of the dam 
and the river on the other. The dam was 
fed from the race through an opening in 
the bank between them, which opening 
was about a yard wide, and in front of 
which opening was a grating of vertical 
iron bars about an inch apart. There was 
no dough to hold up the water in the 
dam, which was about five feet deep, being 
about twelve inches deeper than the mill- 
race. The water flowed to and fro through 
the opening between the race and the dam 
without hindrance. When the level of 
the water in the race was reduced below 
that of the water in the dam the water 
in the latter returned to the mill-race, 
and thence either passed over the mill- 
wheel and through the mill doughs direct 
into the river, or continued to now down 
an extension of the mill-race supplying 
water-power to other miUs, and even- 
tually returned to the river about half a 
mile below the dam. There was a pipe 
in the bottom of the dam by means of which 
the water in the dam might be emptied 
into the river. There were no other out- 
lets for the water in the dam. The whole 
of the water from time to time entering 
the dam came originally from the River 
Lozley, and returned eventually thereto. 

The dam contained trout, to which the 
grating above referred to was little or no 
obstruction. The River Lozley was ft 
tributary of the River Don, which was a 
tributary of the River Ouse, a river con- 
taining salmon. 

The dam in question was within that 
part of the West Riding of Yorkshire 
which was within the geographical limits 
of the Yorkshire Fishery District. That 
district was originally defined by the 
Home Secretary by a certificate made on 
April 23, 1 874, under the Salmon Fishery 
Acts, 1861 to 1873, as comprising ifUer 
alia ^'so much of the Rivers Derwent, 
Wharfe, Nidd, TJre, Swale, Ouse, and 
Humber, and their tributaries, as lies 
within the County of York " ; but it was 
subsequently extended and defined by a 
certificate made on January 21^ 1896> by 



Digitized by 



Google 



THE DUTIES OF MAGISTRATES. 



157 



MO6ES V. lOGO. 

the Board of Trade, under section 3 of 
the Salmon and Freshwater Fisheries 
Act, 1886, which certificate provided 
that " The limits of the Kivers Derwent, 
Wharfe, Nidd, Ure, Swale, and Ouse, and 
the Fishery District of the said rivers, 
include all such estuaries, rivers, streams, 
brooks, lakes, ponds, canals, dykes, cuts, 
drains, channels, watercourses and waters 
... as lie within " the limits defined by 
certain lines and boundaries in the latter 
certificate set forth and described. 

The Yorkshire Fishery Board under the 
powers vested in them by section 7 of the 
IVeshwater Fisheries Act, 1878, with the 
approval of the Board of Trade issued a 
Bcale of licence duties on the instruments 
used for fishing for trout and char within 
the limits of their district. 

The appellant Oharles Young Moses 
was a water bailiff appointed by tibe York- 
shire Fishery Board. 

On April 29, 1905, the respondent 
Albert Iggo was found fishing for trout 
in the said dam. 

The respondent was duly authorised to 
fish in the dam by the owner thereof, but 
did not possess and had not obtained any 
licence from the Yorkshire Fishery Board 
authorising him to fish for trout withifi 
their district. 

On June 13, 1905, the appellant pre- 
ferred an information against the respon- 
dent under section 35 of the Salmon 
Fishery Act, 1865,^ for that he on the 

(1) The Salmon Fishery Act, 1366, proTides : 

Section 3: "In this Act ... * BWer' shall 
indnde such portion of any stream or lake, with 
its tributaries ... as may from time to time 
be declared, in manner hereinafter provided, to 
belong to such Biver. . . ." 

Section 5 : " The limits of a river shall be 
defined for the purposes of this Act, and a 
Fishery District shall be formed, by a Certifi- 
cate under the hand of one of Her Majesty's 
Principal Secretaries of State, describing the 
limits of the Biver or District. . . ." 

Section 35: <*From and after a time to be 
appointed as aforesaid in a Fishery District, 
any person fishing in that District with a rod 
and line for Salmon without a proper licence 
shall be liable to a penalty . . . not exceeding 
five pounds.*' 

By the Freshwater Fisheries Act, 1878 (41 & 
42 Vict. c. 39), which by section 2 is to be read 
as one with the Salmon Fishery Acts, 1861 to 
1876, the provisions of the Salmon Fishery Acts, 
1866 and 1873, with respect to the formation of 



date and at the mill-dam aforesaid, after the 
time appointed by law in that hehalf, there 
unlawfully did with a rod and line fish for 
trout withoutaproperUcence in that behalf. 

At the hearing of the information the 
above-mentioned facts were proved or 
admitted, and the Justices, being unable 
to agree, dismissed the information. 

The question for the Court was whether 
the Justices were right in law in dis- 
missing the information. If the Oourt 
was of opinion that they were, the appeal 
was to be dismissed ; but if the Court 
was of opinion that they were not, then 
the Court was requested to remit the Case 
to the Justices with the opinion of the 
Court thereon, or to make such other 
order as to the Court might seem fit. 

WiUU Bund, for the appellant.— The 
Justices were wrong in refusing to convict 
the respondent, l^e Biver Lozley is a 
" tributary " of the River Ouse, a river 
containing salmon within the meaning 
of the Salmon Fishery Act, 1865, and of 
the certificate of 1874 made thereunder, 
which defines the Yorkshire Fishery 
District. By means of the mill-race all 
the water in this mill-dam comes from 
the Biver Loxley, and eventually returns 
to it again. There is free communication 
between the mill-dam and that river, and 
the water of the mill-dam is only tempor- 
arily diverted from that river. Themill-dam 
is only a dammed-up portion of that river. 
It is therefore also a " tributary " of the 
Biver Ouse within the above Act and 
certificate— (7ooAj v. Clarebrough [i903].* 

fishery districts, and to the appointment and 
powers of conservators, are to extend to all waters 
•* frequented by trout or char." By section 7, 
in any fishery district the board of conservators 
are empowered to issue licences to all fiersons 
fishing for trout or char ; and the provisions of 
(inter aUa) section 36 of the Act of 1866 shall, 
with respect to such district, be construed as 
if the words "trout or char" were inserted 
throughout after the word " salmon." 

(2) Lord Alvbbstonb, GJ.-t 

Wills, J. Cook r. 

Ohannbll, J. > Olabb- 

1908. BBOUOH. 

Alarch 27. J 

The Lumsdale ponds, three in number, which 
were not formed under any Act of Parliament, 
nor used commercially for a water supply, were 
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Consequently the respondent required a 
licence from the Yorkshire Fishery Board 
to entitle him to fish in the mill-dam. 

Israel Dcma^ for the respondent. — The 
mill-dam is not a '* tributary " of the 
River Ouse within the meaning of the 
Act of 1865 or the certificate. The water 
in the mill-dam is diverted from the River 
Lozley for the commercial purpose of 
driving the mill-wheel, and, that being so, 
the mill-dam is not a tributary, notwith- 
standing that its water afterwards returns 
to the river— iTiqjrftottZd v. Terry [1882] ^ 
and George v. Carpenter [i893J.* The 
former of these cases was a stronger case 
than the present, for there the dam was 

fed by a brook known as Bentley Brook, which 
had its source on the moors three miles above 
the highest pond into which it flowed. Thence 
it flowed over a stone embankment ten feet 
high and again became a brook, which flowed 
into the second Lnmsdale pond, whence it 
flowed down an embankment ten feet high 
(above which there was a shuttle which coiUd 
be opened and shnt at will), and again became 
a brook, which flowed into the third Lnmsdale 
pond, whence it flowed down an embankment 
twenty feet high, and thence, after two miles, 
into the Biver Derwent, which flowed into the 
Biver Trent. 

The brook was fnll of trout. The defendant 
fished in one of the ponds without a licence. 
The pond was within the limits of the Trent 
Fishery District. 

The question was whether the pond was a 
" tributary " under section 3 of the Salmon 
Fishery Act, 1866,oranartificialreservoirwithin 
Stead V. Meholat [iwi] * and Ha/rhoUle v. Terry ^ 

The Justices refused to convict. 

WiUU Bund, for the appellant. 

LoBD Alvebstone, C.J. — In this case the 
brook flows into its natural channel, the only 
. alteration being that at three points in its 
course it is dammed up. The damming-up has 
enlarged the brook into what are called ponds, 
but the water still continues to flow in its 
original channel, and ultimately issues by that 
channel into the Biver Trent. In my opinion 
the damming-up of the brook does not prevent 
it from continuing to be a " tributary " within 
the meaning of the Act. The ratio decidendi of 
the cafces to which reference has been made 
was that the water of the stream after being 
dammed up was diverted, so that it flowed in 
another direction, and so necessarily ceased to 
be a tributary of the river. I think the Case 
must go back to the Justices for conviction. 

Wills, J., and Chankell, J., concurred. 

(3) 52 L. J. M.C. 31 ; 10 Q.B. D. 131. 

(4) [18931 1 Q.B. 505; 6 B. 266. 

(5) [1901] M.C. 172; 70 L. J. K.B. 663: 
[1901] 2 E.B. 163. 



in the course of the stream. Here the 
water is diverted into an artificial private 
pond, where it remains for a time station- 
ary, and in that condition it ceases to be 
a tributary, though it may again become 
one when it recommences to flow — Stead 
V. Nieholaa [i90l].' 

The unreported case of Cook v. Clare- 
hrough ^ is distinguishable. There the dam 
was in the very course of the stream, 
which flowed straight through it; here 
it is at a distance from a stream which is 
diverted into it. 

LoBD Alvebstone, C. J. — In my opinion 
it is quite dear that the Justices have 
misunderstood and improperly applied 
the cases of HarhotUe v. Terry ' and Stead 
V. Nicholas.^ The question is whether 
this mill-dam is a '< tributary " of the 
river within the meaning of the certificate 
of the Secrotaiy of State made pursuant 
to the Salmon Fishery Act, 1865. It 
appears from the Special Case that when 
the level of the water in the mill-race 
&lls below that of the water in the dam 
the. water in the dam returns to the 
mill-race; and that thence, either by 
passing over the mill-wheel or by con- 
tinuing down an extension of the mill- 
race, all the water eventually returns to 
the river. It is further stated that thero 
is a pipe in the dam-bottom by which 
the water in the dam may be emptied 
into the river, but I do not place any 
reliance upon this last-mentioned &ct» 
because the casual power to rotum the 
water to the river by this artificial means 
would not, in my opinion, be sufficient 
to make the dam a tributary. These 
being the fiusts, it seems obvious that 
the mill-dam must be treated as part 
of the mill-race ; and, consequently, as 
the mill-race is unquestionably a ^bu- 
tary of the river, the mill-dam must 
be placed in the same category. Oounsel 
for the respondent has rolieid upon the 
test which was applied in HarboUle v. 
Terry ' — namely, whether or not the 
water is used for a commercial purpose. 
He contended that the water of the mill- 
dam is used for a commercial purpose, 
and that that case should be held to 
govern this. In my opinion there is 
no analogy between the two cases. The 
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water of this mill-dam is no doubt 
applied to the commercial work of driving 
the miDy but it afterwards continues in 
its course and eventually returns to the 
river. It is not used for a commercial 
purpose in the sense in which water is 
used which is diverted into a waterworks 
reservoir where it may be entirely con- 
sumed in watering a town, no part of it 
necessarily returning as river water to its 
original source. The case of Cook v. 
Clarebrough^^ which was relied upon on 
behalf of the appellant, is in point. The 
only distinction which the ingenuity of 
counsel for the respondent could urge 
between that case and the present was 
that here the effect of the dam is to send 
the water into what may be called a 
temporary excrescence from the stream, 
whereas there the water was dammed up 
in the actual bed of the stream. In my 
judgment that is not a distinction in 
principle, and the decision of the Court 
in that case ought to be followed in this. 

BiDLET, J. — I agree. 

Dabung, J. — I am of the same opinion. 
It could not be successfully contended, and 
counsel for the respondent did not attempt 
to contend, that the mill-race which issues 
out of a stream which is a tributary of 
the river and very shortly returns to that 
stream again, is not itself a tributary of 
the river. Now, this mill-dam communi- 
cates with the mill-race in such a way 
that the water is absolutely free to run 
into it from, or out of it back into the 
mill-race. The water in it must always be 
at the same level as that in the mill-race. 
It is, in short, merely a bay formed at the 
side of the mill-race, and therefore in 
effect a portion of the mill-race. Conse- 
quently, if the mill-race is a tributary of 
the river, the mill-pond must also be one. 

Appeal allowed. Com remitted. 

Solicitors — SteavenBon & GonldweU, agents for 
J. Edmund Jones, York, for appellant; Halse, 
Tmstram ic Co., agents for A. Mair Wilson, 
Sheffield, for respondents. 

[Reported hy J, Ritchie^ Etq.y 
BarrUter-at'Latv, 



[IN THE HOUSE OF LORDS.] 

r Williams Ain> others 
1906. \ V. North's Navigation 

March 1, 2, 20. 1 Gollibbibs (1SS9), 
(. Lnc.* 

[75 L. J. K.B. 334.] 

Mcuter and Servant — Wages — Damages 
Awarded hy Court for Breach of Contract 
— Dediietion of Damages by Master — 
Trmk Act, 1831 (1 <fc 2 WUl 4. c. 37), 
s. 3. 

The dedvtction hy an employer from the 
wages of a worhmcm of damages awoftded 
hy a Court of competent jurisdiction to he 
paid to the employer for breach of contract 
is a violation of section 3 of the Truck 
Act, 1831, which requires payment of the 
entire amount of wages in coin. 

Decision of the Coubt of Appeal 
([1904] M.C. 161 ; 73 L. J. K.B. 575 ; 
[1904] 2 K.B. 44) reoersed. 

Appeal from a decision of the Court of 
Appeal (Collins, M.R., Romer, L.J., and 
l^athew, L.J.), which allowed an appeal 
from an order of Bucknill, J., at 
chambers. 

The appellants, who were in the em- 
ployment of the respondents as hauliers, 
had been ordered by a Court of com- 
petent jurisdiction, under section 4 of the 
Employers and Workmen Act, 1875, to 
pay damages for having wrongfully 
absented themselves from their employers' 
service in breach of their contract of 
employment. The respondents had de- 
ducted the sums so ordered to be paid 
from the appellants' wages, and the ques- 
tion was whether such deduction was a 
violation of section 3 of the Truck Act, 
1831. 

The flEusts are sufficiently stated in the 
judgments. 

S. T Evans, K.C, and BaWwn^ {Joh/tk 
Sankey with them), for the appellants. — 
This deduction was a clear violation of 
section 3 of the Truck Act, 1831, which 
provides that the *^ entire amount of 
wages earned by and payable to " a work- 
man must be paid "in current coin of 
this realm." The words "payable to" 

* Coram, The Lord Chancellor (Lord Lore- 
bum), Lord Macnaghten, Lord Davey, Lord 
Robertson, and Lord Atkinson. 
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are added to strengthen the obli^tion 
and to prevent evasion. Bowen, Ii.J/8 
oommentary on these words in Hewlett v. 
AUen A Sana [1892] ^ is forcible : '* Payment 
in account wul not do. Payment in goods 
will not do. . . . The employer cannot, 
for the purpose of compliance with the 
statute, be both payer and payee." This 
double r^le is exactly what the respon- 
dents attempted — they sought to pay 
themselves. The literal construction was 
equally insisted upon in Chaumer v. 
Cummine [1846] ^ and in Archer v. James 
[1862].^ The particular deductions — 
which have since been disaUowed by 
statute — were indeed in those cases per- 
mitted ; but it was only on the ground 
that they did not come out of wages, but 
were only a method of ascertaining the 
amount of wages. Certain deductions are 
excepted in sectioh 23, but they do not 
cover the present case; and these per- 
missible deductions must be the subject 
of a written contract. In default of such 
contract the sums paid by the workman 
will have to be repaid— Pittar v. Llynvi 
Coal cmd Iron Co, [1869] ^ and Cooper, Bx 
pofrte; Morris, in re [1884].* "The Legis- 
lature," said A. L. Smith, J., in Lamb v. 
OreaA Northern Railway [1891],^ " seems 
undoubtedly to have started by making all 
drawbacks illegal" except those men- 
tioned in section 23, which deals with 
medicine and medical attendance. Thus 
deductions for damaged goods were held 
not lawful in Smith v. WaUon [1877].^ 
To use the words of Mr. Benjamin m 
argument in WaUia v. Thorp [l875].^ 
" The master can deduct nothing which 
does not depend on the will of the 
workmen." In that case, which was 
under the Hosiery Manufacture (Wages) 
Act, 1874, fines were allowed, but only on 
the ground that the workman undertook 
in his contract to pay them if incurred. 

Eldon Bankee, K.C, and Montague 
Lush, K,C. {A, J. Aahttm with them), for 
the respondents. — ^The Truck Act, 1831, 

(1) 62 L. J. Q.B. 9; [1892] 2 Q.B. 662. 

(2) 15 L. J. Q.B. 161 ; 8 Q.B. 311. 

(3) 31 L. J. Q.B. 163 ; 2 B. & S. 61. 

(4) 38 L. J. C.P. 294 ; L. R. 4 C.P. 762. 

(5) 26 Ch. D. 693. 

(6) 60 L. J. Q.B. 489 ; [1891] 2 Q.B. 281. 

(7) 47 L. J. M.C. 46; 3 C.P. D. 109. 

(8) 44 L. J. Q B. 137 ; L. R. 10 Q.B. 383. 



and the amending Acts are oonoemed 
only with the mode of payment and not 
with the amount of wages. All that the 
Act requires is that when the wages are 
ascertained they shall be paid in coin, 
and not in kind. The decision in Hewlett 
V. AUen ds Sana ^ was in all the Courts 
in favour of the respondents, and the 
words of Bowen, L.J., quoted on behalf 
of the appellants are not, even taken by 
themselves, adverse to the respondents. 
This is only a case of lawful set-off. The 
respondents are not both "payers and 
payees." In the appeal in 1894^ from 
that decision to the House of Lords both 
the Lord Chancellor (Lord Herschell) 
and Lord Watson declare set-off — ^when 
not expressly prohibited by the statute — 
to be lawful. Fines may, in accordance 
with the cases cited on behalf of the 
appellants, be deducted; and an order 
of a Court is of a more binding cha- 
racter than fines imposed by an em- 
ployer. The employers here are obeying 
that order, and it is perfectly obvious 
that in an action for wages the respon- 
dents would be successful in a counter- 
claim for these deductions. In Lamb v. 
Gre<U Northern Railway ^ A. L. Smith, J., 
was only referring to the kind of " draw- 
backs" — ^payments in the equivalent of 
money — ^which are forbidden by the Act. 
The decision itself allowed the deductions 
in question. In Archer v. Jam/ea^ the 
Exchequer Chamber was equally divided, 
but all the Judges were agreed that the 
prohibitions were directed exclusively to 
payments in kind instead of money. 
S. T, Evana, K.C., in reply. 

The House took time for considera- 
tion, 

March 20. — The Lokd Ghanckllob 
(XiOBD Lobebubn). — I do not propose to 
enter upon a consideration of the authori- 
ties that were cited to us in the course of 
the argument, or dealt with in the Court 
of Appeal, as I understand that my noble 
and learned friend Lord Davey intends 
to refer to them ; but I have come to the 
conclusion that the judgment appealed 
from ought to be reversed, and a declara- 
tion given in the sense asked for by the 
plaintiffs. 

(9) 63 L. J. Q.B. 608 ; [1894] A.O. 883. 
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The fSeuitB of this case lie in the narrowest 
compass. Certain workmen in the service 
of the defendant company were entitled to 
wages payable on January 30, 1904. A 
fortnight earlier each of them had been 
orderMl by magistrates in petty sessions 
to pay a fine to the defendant company, 
of which 10«. was due on January 30. 
On that date the defendant company 
made out an account with each of them 
in which, apart from other items which 
were not complained of, the sum of 10^. 
for fines was deducted from the wages, 
and the balance alone was p&id. In the 
case of the plaintiff Jacob Williams, 
whose case is typical of the rest, he had 
earned 31. ISs. 2^., and received SL 28. ; 
the difference consisted of an agreed 
deduction of la, 2d. for doctor and the 
lOa. fine, which was not agreed. 

Upon this the workmen commenced an 
action for damages and an injunction 
and a declaration that the deduction of 
10«. was illegal. After some discussion 
it was agreed in the Court of Appeal 
that the relief sought should be limited 
to a declaration, and on that footing the 
case came here. 

The question is whether the employers, 
when they paid the wages on January 30, 
were in law bound to pay in coin the 
total due for wages, or were entitled in 
law to deduct 10«. due from the workmen 
to the employers, and pay merely the 
balance in coin. 

This turns upon the true construction 
of section 3 of the Truck Act, 1831. 
Now I find in that section an explicit 
enactment that ''the entire amount of 
the wages earned by or payable to a 
workman" shall be ''actually paid" to 
him in the current coin of this realm, 
** and not otherwise." 

The section does not say when it is to 
be paid, for the common law will settle 
that as soon as the agreement of service 
is ascertained. The section does say that 
when paid it shall be paid in coin of 
the realm, and not otherwise. I cannot 
think this means that it shall be paid as 
to part in coin and as to the remainder 
in account. 

Our attention was directed in argu- 
ment to the word " payable " ; we were 
invited to hold that the obligation to pay 



in coin applied only to the entire amount 
of wages payable after deducting cross- 
claims. In this case it was argued that only 
31. 2«. was payable, because, on striking 
an account, that was the balance due. 
A reference to section 23 shews con- 
clusively to my mind that this would be 
a wrong interpretation even if the lan- 
guage of the Act admitted of it. 

Section 23 provides, with elaborate 
care, and under strict . safeguards, the 
cases in which debts due from the work- 
man may be deducted frt>m the wages 
due to the workman when the employer 
is paying the wages. These provisions 
would be wholly unnecessary if an em- 
ployer were already authorised by sec- 
tion 3 to deduct anything that the 
workman owed him, and to pay in coin 
merely his balance. 

The word " payable " may have been 
inserted because otherwise the law could 
have been evaded by making wages pay- 
able in advance, before they had been 
earned. Or it may have been inserted 
because there might be deductions autho- 
rised by section 23 which would not 
diminish the wages earned, but would 
diminish the sum payable for wages. 
However that may be, it appears to me 
clear that an obligation rests upon the 
employer under the Truck Act, 1831, 
s. 3, to pay in coin (for we are not con- 
cerned with bank-notes in this case) all 
the money payable as wages ; and that in 
ascertaining how much is payable as 
wages he can subtract nothing except 
the deductions expressly sanctioned by 
section 23. The deduction of 10^. for 
fines was therefore in the present case 
illegal. 

Counsel for the respondents argued 
that this construction would be very 
anomalous. It was urged that if the 
employer did not pay the wages at 
all, and were sued, he would be 
entitled then to set off in the action any- 
thing due to him except such sums as 
fall within the prohibition of section 4. 
It would be strange, it was said, if an 
employer could, by breaking his contract 
and forcing litigation, obtain an advan- 
tage denied to him if he fulfilled his con- 
tract. No doubt this would be an 
anomaly, as are the Truck Acts them- 
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selves, and some of the Acts which 
interfere in a limited degree with free- 
dom of contract. It is necessary to 
distinguish between the clauses of the 
Act relating to set-off in an action and the 
clause relating to stoppage or deduction 
when the wages are paid. Possibly the 
Legislature thought a Court might be 
trusted to strike a balance in the rare 
cases where the dispute came into Court, 
but that the vast multitude of weekly or 
other payments which never come near a 
Court ought to be regulated by a simple 
and wholesome rule — namely, that they 
should be paid wholly in coin save for 
certain carefully specified exceptions. 
This is, however, a mere conjecture. It 
is enough to say that, assuming the Act 
of Parliament has so provided, the £eu^ 
that the provision is anomalous does not 
permit us to disregard the plain meaning 
of the words used. 

Accordingly I advise your Lordships to 
reverse the judgment of the Court of 
Appeal, and enter judgment for the 
appellants in the sense prayed. 

LoBD Macnaghten said that he had 
had the opportunity of reading the Lord 
Chancellor's judgment, and entirely agreed 
with it. 

LoBD Davet. — I agree with the judg- 
ment of my noble and learned friend on 
the woolsack, and with the reasoAs which 
he has given for his judgment. The 
learned Judges in the Court of Appeal 
rested their decision mainly on the ground 
that it was neither an offence nor a viola- 
tion of the statute to give effect to a legal 
right of set-off. Set-off in an action I 
understand. It is a right given by statute 
to a man who is sued for a simi of money 
to defend himself by claiming a debt due 
to himself from the plaintiff in satisfaction 
or reduction of the debt for which he is 
sued. But set-off outside the Court means 
nothing more than a claim of deduction 
and retention, and the question comes to 
be whether the deduction of a cross-debt, 
which might be the subject of a set-off in 
an action, is a legitimate deduction, or 
whether the express enactment that the 
entire amount of the wages shall be 
actually paid in current coin can be so 



qualified. I agree with my noble and 
learned friend that there can be but one 
answer to that question. By section 23 
certain deductions are permitted to be 
made, or, to use the language of the 
marginal note, " particular exceptions to 
the generality of the law" are made 
under strictly defined conditions, and no 
other deductions or particular exceptions 
are, in my opinion, authorised. 

The learned counsel for the respondents 
argued that the employer was not bound 
by the Act to pay in full, and non-pay- 
ment was not an offence under the Act. 
Be it so ; but this was not a case of non- 
payment or repudiation by the master of 
his debt, but of retention of a part of the 
workman's admitted wages in payment of 
a debt to himself, and was intended to be 
payment or satisfaction pro tarUo of the 
workman's wages. Lord Justice Bowen 
stated the exact point in Hewlett v. AU&n 
<& Sans^^ when, commenting on section 3, 
he said that payment in account will not 
do, and that the employer cannot, for the 
purpose of compliance with the statute, 
be both payer and payee ; whiles on the 
other hand, he held that set-off in an 
action was only prohibited in the cases 
mentioned in section 5. It is sufficient 
to look at the account printed on page 10 
of the appendix, which was handeid to 
one of the appellants, to see that this is 
nothing more than payment in account, 
which I agree with the Lord Justice will 
not do. I will only add that I can see 
very good reasons why the Legislature 
should not allow a deduction to be made 
by the employer himself, although it 
might be the subject of set-off in an 
action where the amount and propriety 
of it could be impartially investigated. 

Counsel for the respondents boldly said 
that there was a clear and consistent 
course of authority in favour of the 
respondents, and it was too late for this 
House to revert to the views of the 
appellants. The exact contrary of this 
statement appears to me to be nearer 
the truth. Not a single one of the 
numerous cases which were cited, in 
my opinion, supports the argument of the 
respondents, and a good deal is to be 
found in the judgments of the learned 
Judges which is against them. In 
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Chawner v. Cumnwna^ the plaintiff was 
presumed to have oontracted upon the 
usual and well-known terms in the 
trade, and certain customary deductions 
which had been made from his nominal 
wages were held not to be in the nature 
of payment at all, but the mode of calcu- 
lating and ascertaining the actual amount 
of his wages. Archer v. James ^ was a 
similar case, and was decided in the first 
instance on the authority of Chawner v. 
Ctmimina,^ In the Exchequer Chamber 
three Judges held that Chawner v. 
Cummina ^ was wronglyjdecided ; and three 
other Judges, on the other hand, approved 
the decision, and held that the deduc- 
tions in question on the case before them 
were in the same category, and were an 
element only in calcula^g the true 
amount Jof the workman's wages. But 
there is not a word in any of the judg- 
ments which supports the contention that, 
where the amount of the wages is ascer- 
tained, the employer can discharge himself 
by set-off or payment in account. In 
FiUar v. Llynvi CoaJL arid Iran Co,^ it was 
only decided that deductions of the 
character authorised by section 23 could 
not be made unless there was a contract 
in writing as required by the section. In 
Smith v. WaUon,'^ the workman having 
damaged a piece of cloth through negli- 
gent workmanship, the employer delivered 
to him the damaged doth and deducted 
from his wages the value placed by the 
employer on the cloth. The question arose 
on an information against the employer 
for making an illegal payment. The 
Court reversed the decision of the magis- 
trates, who refused to convict, Mr. Justice 
lindley saying that, whether there was a 
payment in goods or a set-off, the respon- 
dent had infringed the Act. The decision 
in Cooper^ Ex pcvrte^^ has no bearing on 
the case before the House. Lamb v. Great 
Nwik&m Railway ^ was a decision on the 
amending Act, 1887, but the judgment 
of Mr. Justice A. L. Smith contains dMia 
on the construction of sections 2, 3, 4, 
and 23 of the Act of William 4, which are 
in the appellants' favour. The judgment 
of Lord Justice Bowen in Hewlett v. Allen 
<& Sona^ has already been referred to. 
That casCi however, was decided on the 
ground that the plaintiff had authorised 



and directed certain payments to be made 
by the employer on her behalf^ and was 
confirmed in this House ^ on the same 
ground. 

The writ in this action claimed pay- 
ment to each of the appellants of the 
sum of 10«. deducted by the respondents. 
In the Court of Appeal, by some arrange- 
ment between the parties, the appeUants 
confined their claim to a declaration that 
such deduction was illegal. The Master 
of the Rolls expressed some doubt whether 
the Court ought to entertain a suit for a 
declaration not ancillary to the putting 
in suit of any legal ri^t. I share that 
doubt; but as the case has been fully 
argued and both parties appear to desire 
the decision of the House upon it, I am 
not disposed to say more. I am of opi- 
nion that the order appealed from should 
be reversed, and, the appellants and re- 
spondents having consented to the hear- 
ing in the Court of Appeal being ti^en 
as the trial of the action, it be declared 
that the deduction by the respondents on 
January 30, 1904, of the sum of lOs. 
from the wages due to the appellants 
respectively from the respondents at that 
date was unauthorised and illegal, and it 
be ordered that the respondents pay to 
the appellants their costs of this suit, in- 
cluding the costs of the appeal to the 
Court of Appeal, and also tiie costs of 
this appeal. 

Lord Bobertson concurred in the 
judgment about to be delivered by Lord 
Atkinson, which he had had the oppor- 
tunity of reading. 

Lord Atkinson. — In this case, in which 
by the agreement of the parties, arrived 
at in the Court of Appeal, the relief 
claimed is limited to a declaration that a 
sum of 10«. was improperly deducted by 
the defendants from the wages of certain 
workmen employed in their service, the 
question for decision turns upon the con- 
struction of section 3 of the Truck 
Act of 1831. The case of the plaintiff 
Jacob Williams is typical of the others. 

It is admitted that he had, on Janu- 
ary 23, in respect of the fortnight ending 
on that day, earned wages amounting to 
31, 13tf. 2d. This sum, according to the 
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practice prevailing in the defendants' 
colliery, would be payable on January 30. 
On December 22, 1903, the plaintiff had 
wrongfully absented himself from his 
duty, and in respect of that misconduct 
had, on January 16, 1904, been fined 
30«., payable in three instalments of 10^. 
each, on January 30 and February 13 
and 27 respectively. The defendants 
claim the right to deduct the sum of 
10«., the instalment payable on Janu- 
ary 30, 1904, from the aforesaid sum of 
31. 138. 2d. The plaintiff disputes that 
right. 

Section 3 of the Truck Act of 1831, 
as printed in the revised edition of 
the statutes, runs as follows: "The 
entire amount of the wages earned by 
or payable to any artificer, in respect of 
any labour by him done, shall be actually 
paid to such artificer in the current coin 
of the realm, and not otherwise; and 
every payment made to any such artificer 
by his employer, of or in respect of any such 
wages, by the delivering to him of goods, or 
otherwise than in the current coin afore- 
said, except as hereinafter mentioned, 
shall be and is hereby declared illegal, 
null, and void." Some comment was 
made on the use in this section of the 
words " or payable to such art^cer." 
I think these words are introduced for 
the purpose of meeting a case where some 
deduction or stoppage authorised by sec- 
tions 23 and 24 of the statute has, in £Bu;t, 
been made, and the workman is only en- 
titled to receive the balance of his wages 
remaining due afber such deduction. 

It has been urged on behalf of the re- 
spondents that such a deduction as this 
does not come within the mischief aimed at 
by the Truck Acts; that those statutes 
were merely designed to prevent the pay- 
ment of workmen's wages in equivalents 
for cash, as distinguished from cash itself. 
It may well be that this was the main 
object and purpose of this legislation, and 
that in this section the Legislature has 
used language which extends beyond the 
mischief aimed at, and reaches harmless 
transactions or practices not within its 
spirit. Still there is no ambiguity in the 
words of the section used. They are 
precise and dear, and require that the 
entire amount of the wages earned shall 



be " actually paid in the current coin of 
the realm and not otherwise." 

It cannot, I think, be contended that 
the withholding by the master from the 
workman of a portion of the wages earned 
by the latter against his consent is, or 
could, be held to be a payment by the 
master to the workman of that very same 
portion. It is, in feust, the very opposite 
of payment. It is a refusal to pay, for 
the not unnatural reason that an equiva- 
lent sum is due to the master by the 
workman. The requirements of the 
statutes have therefore not been observed 
in this case. The wages earned have not 
been paid. The drawback, or stoppage, 
or deduction, or whatever it may be 
termed, is not one of those authorised 
by sections 23 or 24, yet it is sought to 
justify the course taken on this ground — 
that, inasmuch as in any action brought 
by the workman to recover his wages the 
master would be entitled to set off the 
debt due to him in reduction of the work- 
man's claim, it is absurd and anomalous 
to hold that the master cannot before 
action brought make a deduction in 
respect of the claim which, after action 
brought, he can sucoessfuUy rely upon by 
way of set-off. No doubt, at first sight, 
there would seem to be much force in 
this argument, but a little consideration 
will shew that there may be good reason 
even for this anomaly. The whole prin- 
ciple upon which this legislation is based 
is that the workman requires protection, 
that if not protected he may be over- 
reached ; and it is quite consistent with 
that principle to hold that in any such 
action brought by him to recover his 
wages he may be liable to have the sum 
found on investigation before the legal 
tribunal to be due to him by his master 
diminished by the sum found by the same 
tribunal on the same occasion to be due 
by him to his master, and yet at the 
same time to prohibit the master from, 
as it were, substituting himself for 
the legal tribunal, investigating his 
own claim against his workman in his 
own office and deciding in his own favour. 
In this particular case no doubt the sum 
sought to be deducted is the amount of 
a judgment debt, and the danger referred 
to could not arise ; but the alignment as 



Digitized by 



Google 



THB DUTIES OP MA0ISTBATES, 
Williams v. North's Navigation Oollibbies (1889), Lim., H.L. 



165 



to the anomaly which I have mentioned 
dealt with the general scheme and ma- 
chinery of the statute, and it was in 
respect of its general application that I 
consider it open to criticism. 

The several authorities cited appear to 
me to support rather than refute the 
contention of the appellants. They may, 
I think, be roughly divided into two 
classes — ^namely, t^oee cases like Chaumer 
v. Cummins,^ in which charges were made 
by the employer for the use of the instru- 
ment by which the workman did his work 
and earned his wage ; and those like Hew- 
leU v. AUen dh Sona,^ in which payments 
were in effect made by the master out of 
the wages by the authority of the workman 
for certain purposes not prohibited by the 
Truck Acts. In none of these cases was 
it contended that the master had the 
right to deduct which is here relied upon. 
On the contrary, the effort of the master 
in each of these cases was to justify the 
drawback on grounds entirely different 
from, and inconsistent with, those relied 
upon in this case. 

In the first class of cases it was success- 
fully contended that the charges made by 
the master were not deductions properly 
so-called from sums due for wages earned, 
but were sums to be taken into account in 
ascertaining the amount of wages actually 
earned ; and in the second class of cases 
the so-called drawbacks or deductions were 
justified on the ground that these sums 
in truth and in fact represented portions 
of the wages earned, paid in current 
coin of the realm at the request of the 
workman to his duly appointed agent. 

All the reasoning upon which the several 
tribunals in the cases cited based their 
respective decisions would have been un- 
necessary, and indeed beside the point, 
if the Truck Act had conferred upon the 
master the right here contended for — 
namely, the right to deduct from the 
workman's wages whatever the master 
could set off in a suit brought by the 
workman against him to recover those 
wages. 

It may well be that the appellant has 
no merits — that a decision in his favour 
will enable him to violate his duty with 
impunity and evade the payment of his 
just and legally established liabilities ; but^ 



if that be so, the &ult must lie on that 
"tutelary shelter," to use Lord Justice 
Bowen's words, which the Legislature 
has thrown around him, without taking 
sufficient care so to mould and &shion it 
that it could not be open to abuse. 

I think this appeal must be allowed, 
and with a declaration in the sense 
prayed for. 

Appeal aUawed, 

Solicitors— Smith, Bandell & Dods, agents for 
Walter Morgan, Bruce & Niohcdas, Pontypridd, 
for appellants ; Bell, Brodrick k Gray, af^nts 
for C. & W. Kenshole, Aberdare, for respon- 
dents. 

[Reported hy J, Eyre Thompson^ Eeq.^ 
BarrUter'Ot'Law, 



^^r'M Wbstben Railway v. 

[75 L. J. KB. 340.] 
Metropolis — Waier - doaet — Gonetmetion 
— By-Um — InUmJbion to Affix ^^Appa- 
ratvs** — Notice to Sanitary Authority — 
By-law^ whether Applicable to Water-doeet 
c&ready Existing — Beaeonableneea of By- 
law, 

A by-law which provides that '' Every 
person who shall intend to construct any 
waterdosety earthdoset^ or privy, or to 
fit or fan in or in connection with any 
waterdosetf earthdoset, or privy any 
apparatus^* shall before executing any 
moh works give notice to the swnitary au- 
thorityj applies to a person intending to 
fit or fix apparattis in oonfiection toiih a 
toater-oloset already existing at the coming 
into force of the by-law as well as in con- 
nection with one not yet constmcted. 

A by-law which provides that every 
person who shcM intend to fit or fix in 
connection with any water-closet *^any 
apparatus, or any trap or soil pipe " shaU 
give notice to the sanitary authority is not 
unreasonable, inasmuch as the ** appa- 
ratus " of which it requires notice to be given 
comprise only sanitary appliances of a like 
nature with those specified, and not such 
accessory or trivicd matters as a handle or 
chain for the door. 
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Case stated by a Metropolitan police 
magistrate. 

The appellants/ the London and South- 
Western Railway, were summoned before 
the magistrate to answer a complaint 
made by the respondent Henry George 
Hills on behalf of the Wandsworth 
Borough Council for that the appellants 
did wrongfully fit and fix in connection 
with certain water-closets at their Earls- 
field Station, Garratt Lane, within the 
borough of Wandsworth, an apparatus or 
trap without first giving notice of their 
intention so to do to the said council as 
the sanitary authority of the borough, 
contrary to the by-laws of the London 
County Council made under section 39, 
sub-section 1 of the Public Health 
(London) Act, 1891. 

At the bearing of the complaint the 
following facts were admitted or proved : 

In June, 1893, certain by-laws under 
section 39, sub-section 1 of the Public 
Health (London) Act, 1891, were duly 
made by the London County Council and 
confirmed by the Local Government 
Board. 

By-law 1 provided that every person 
who should thereafter construct a water- 
closet in connection with a building should 
construct it in such a position that one of 
its sides should be an external wall, and 
should not construct it so that it was 
approached directly from any room used 
for human habitation or the reception or 
storage of food for man, &c. 

By-law 2 provided that every person 
who should construct a water-closet in con- 
nection with a building should construct 
in one of the walls which should abut 
upon the public way or an open space a 
window of certain dimensions, and cause 
such water-closet to be provided with 
adequate means of constant ventilation. 

By-law 3 .provided that every person 
who should construct a water-closet in 
connection with a building should furnish 
such water-closet with a cistern of ade- 
quate capacity ; and should construct or 
fix the pipe or union connecting such 
cistern with the pan, basin, or otJier re- 
ceptacle with which the apparatus of the 
water-closet might be connected and 
used; and should furnish such water- 
closet with a pan, basin, or other suitable 



receptacle of non-absorbent material, and 
of such shape, capacity, and mode of con- 
struction as was therein mentioned ; and 
should construct or fix immediately be- 
neath or in connection with such pan, 
basin, or other suitable receptacle an 
efficient syphon trap. 

By-law 5 provided that: '^A person 
who shall newly fit or fix any apparatus 
in connection with any existing water- 
closet, shall as regards such apparatus and 
its connection with any soil pipe or drain, 
comply with such of the requirements of 
the foregoing by-laws as would be applica- 
ble to the apparatus so fitted or fixed if 
the watercloset were being newly con- 
structed." 

By-law 14 provided that: "Every 
person who shall intend to construct any 
watercloset, earthdoset, or privy, or to 
fit or fix in or in connection with any 
watercloset, earthdoset, or privy any 
apparatus or any trap or soil pipe, shall, 
before execntiug any such works, give 
notice in writing to the clerk of the 
sanitary authority.'' 

In 1884 the Earlsfield Station, Garratt 
Lane, was erected, a station on the ap- 
pellants' railway and within the district 
of which the Wandsworth Borough Council 
were the sanitary authority; and when 
the station premises were erected certain 
water-closets were constructed thereat. 

In February, 1905, the appellants, when 
painting and repairing the station pre- 
mises, finding that the pans and traps of 
two of the water-dosets required renewal 
owing to the ordinary wear and tear 
thereof, removed them and refitted or 
fixed two new pans and traps in connec- 
tion with the water-dosets. 

In carrying out the work the appel- 
lants complied with by-law 3 of the said 
by-laws. 

The magistrate was of opinion that by- 
law 14 applied to every case in which a 
person intended to fit or fix in connec- 
tion with any water-closet, whether to 
be constructed or already existing, any 
apparatus, trap, or soil pipe, and he ac- 
cordingly convicted the appellants, but 
stated a Case. 

Avory^ K.C,^ and Gouiiihope-MiMvrce^ for 
the appellants. — ^The appellantB were nob 
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bound under by-law 14 to give notice to 
i^e borough council of their intention to 
fit the traps in connection with the 
water-closets in question. The first branch 
of the by-law — ^namelyy " Every person 
who shall intend to construct any water- 
closet" — obviously applies only to new 
water-closets to be constructed subse- 
quently to the coming into force of the 
by-laws. The second branch — *' or to fit 
or fix in connection with any waterdoset 
. . . any apparatus" — must be read in 
connection with the first, and therefore it 
only applies to persons fitting apparatus 
in connection with new water-closets, and 
not in connection with existing water- 
closets like those at the appellants' 
station. These by-laws, taken as a whole, 
apply in general only to new water- 
closets. Thus by-laws 1, 2, and 3 ex- 
pressly apply only to sudi water-closets. 
Where any of the provisions are intended 
to apply to existing water-closets there is 
an express provision to that efifect, as, for 
instance, in by-law 5. 

Secondly, by-law 14 is iinreasonable 
and therefore bad. The term <* apparatus " 
is wide enough to include any appliance 
whatsoever used in connection with a 
water-closet — see the definition of that 
term in the Imperial Didianary. Con- 
sequently a person could not put a new 
handle or lock or chain upon the door 
without giving notice to the sanitary 
authority. Bather than be at that trouble 
people would allow their premises to ia\\ 
into disrepair, and the very object of the 
by-law would thus be defeated. The by- 
law is altogether unnecessary because 
section 40, sub-section 1 of the Public 
Health (London) Act, 1891, empowers 
the sanitary authority to examine any 
water-closet, earth-closet, privy, and any 
water-supply, sink, trap, syphon, pipe, or 
other works or apparatus connected there- 
with upon any premises within their 
district, after twenty-four hours' notice to 
the occupier. 

. Sylvain Mayer^ for the respondent. — 
The appellants were bound to give notice 
under by-law 14. The second branch of 
that by-law applies to existing as weU as 
to new water-closets. It is true that the 
first branch applies only to new water- 
closets, but it does not appear that the 



second branch must be read in connection 
with the first. If it had been intended 
that it should be so read, it would have 
been worded ''in connection with any 
such water-closet, dsc." 

[He referred to Metropolitan Indttatrial 
DtoeUinga Co. v. Long [i903].'] 

Secondly, the by-law is not unreason- 
able or invalid. The term " apparatus " 
must be read in connection with the 
words which follow it — 'Hrap or soil 
pipe." So read, it includes only sanitary 
appliances, and does not extend to 
such accessory matters as the handle, 
bolt, or' chain of the door. In Cotton v. 
James [1829] ^ the general term *' delivery " 
was read in connection with the more 
special terms ''gift or transfer" which 
foUowed it. 

Courthope'Mtmroe replied. 

Ridley, J. — The question is whether 
by-law 14 applies where the water-closet 
to which the apparatus is intended to be 
fixed is a water-closet which was in 
existence at the date when the by-law 
came into force, or only where it is a new 
water-closet subsequently constructed - 
The by-law provides that " Every person 
who shall intend to construct any water- 
closet, earthdoset, or privy, or to fit or 
fix in or in connection with any water- 
closet, earthcloset,Jor privy any apparatus 
or any trap or soil pipe" shall before 
executing such works give notice to the 
sanitary authority. The second branch of 
that by-law — ^namely, " Every person who 
shall intend ... to fit or fix in or in 
connection with any waterdoset, &c,** — ia 
certainly somewhat ambiguous. I think 
one might, without doing great violence 
to its language, construe it in either of the 
ways contended for. It may be read 
literally " to fit or fix in or in connection 
with any water-closet," placing emphasis 
upon the word " any." So read, it would 
apply .to any water-closet old or new. Or, 
on the other}hand,it may be read with the 
word " such " inserted — " to fit or fix in or 
in connection with any such water-closet," 
thus referring back to the first branch of 
the by-law — "Any person who shall intend 
to construct any water-doset, &o" Bead 

(1) 68 J. P. 113. 

(2) 1 Moo. k tf . 273. 
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in that way, this second branch would 
apply only to new water-closets. Counsel 
for the appellants contend that the latter 
construction is the correct one, and that 
when the by-law refers to a person fixing 
in connection with any water-closet any 
apparatus it only means fixing it in con- 
nection with any " such " water-closet as 
appears to be dealt with in the first clause — 
that is, with a new water-closet. It seems 
to me that if it had been intended that 
the words should be read in this latter 
sense the word *' such " would have been 
inserted. While the words of the first 
clause are words which imply that the 
water-closet shall be a new construction, 
those of the second clause are more prob- 
ably to be read as including all water- 
closets. The question simply is whether 
or not it is the intention of the by-law, as 
shewn in its language, that when it is pro- 
posed to fix an apparatus to an existing 
water-closet notice should be given to the 
sanitary authority. In my view that 
question should be answered in the 
affirmative. I am unable to find any 
authority bearing upon this question 
beyond a sentence from the judgment of 
the Lord Chief Justice in Metropolitan 
Industrial Dwellings Co. v. Long ^ to the 
efiect that " It is quite a different thing 
laying down byelaws with regard to new 
buildings and new 'constructions and 
applying those byelaws to old buildings 
and old constructions, and I do not think 
it is putting too great a burden on the 
local authority to say that they must state 
in reasonably plain language what are the 
obligations put upon owners of old pro- 
perty." I entirely agree with that sen- 
tence so far as it goes, but it seems to me 
to have little or no bearing upon the 
present question. For the reasons I have 
given, I think the construction I have 
adopted is the better construction of this 
by-law, . 

But a question is also raised as to the 
validity of the by-law. Counsel for the 
appellants say that it is unreasonable and 
therefore invalid. They contend that it 
would apply to the smallest alteration or 
repair required in connection with a water- 
doset, and they point to the great incon- 
venience that would be caused if no such 
repair could be made without sending 



notice to the local authority — ^a proceeding 
which would be of no benefit to the occupier 
and would increase the work of the local 
authority to no purpose. It seems to me, 
however, that the by-law may be sus- 
ceptible of a construction which is not 
inconsistent with reasonableness and 
which would not be productive of the 
inconvenience referred to. The term 
'' apparatus " as used in the by-law ap- 
pears to be a term of a somewhat technical 
meaning which does not extend to all appli- 
ances, tibough it may be that its construc- 
tion must in each particular case be left to 
a large extent to the persons concerned. 
I do not believe that the ''apparatus" 
could be said to be wrong if the handle of 
the plug was out of repair or the chain 
broken. I think the term "apparatus" 
is limited to such appliances as the trap, or 
the pan, or the mechanism which moves 
the pan, or the soil pipe, or the ventilation 
pipe. If any of these appliances is out of 
order I think it is not unreasonable to 
say that the sanitary authority should 
have notice before the work of repair is 
done in order that they may see that it is 
properly done for future use. I think, 
upon the whole, that that is the better 
construction, and that one must trust to 
those who have to administer the by-law 
to act properly in carrying it out. 

Dablino, J. — The first question is 
whether the second branch of by-law 14 
applies to existing water-closets as well as 
to new ones. The by-law provides that 
" Every person who shall intend to con- 
struct any watercloset, earthcloset, or 
privy, or to fit or fix in or in connection 
with any watercloset earthcloset or 
privy any apparatus." I have no diffi- 
culty in coming to the conclusion that 
the second clause applies to a person 
fitting or fixing apparatus in connection 
with any water-closet whatsoever, and 
therefore in connection with a water-closet 
already existing, as weU as one about to 
be constructed. 

That being so, the by-law would apply 
to this case unless it is an unreasonable 
by-law and, as such^ invalid. I think it 
would be unreasonable if it applied to 
every little alteration or repair that 
required to be done to a water^doseti such 
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as the putting on of a new handle, or 
bolt, or chain to the door. If it applied 
to such trifling matters I think it would 
be unreasonable, because the natural re- 
sult would be that people would allow 
their premises to fall into disrepair rather 
than be at the trouble of giving notice to 
the sanitary authority, and the by-law 
would thus be the means of producing 
insanitary when it was meant to produce 
sanitary conditions. But I do not think 
the by-law does apply to all these matters. 
It seems to me tlukt the term "apparatus" 
includes only such appliances as traps, 
panSy and soil pipes, and that it is not 
unreasonable to require that a person 
intending to fix in connection with a 
water-closet sanitary appliances of that 
kind should give notice to the sanitary 
authority of what he is about to do. I 
therefore think that the by-law is reason- 
able and valid. This is a case of the 
fixing of new traps and pans, and the by- 
law therefore applies to it. In my opinion 
the decision of the magistrate was right, 
and this conviction must be affirmed. 
Appeal dismiaaed. 

Solicitors— 8. Bircham, for appellants; 
W. W. Tonng, for respondent. 

IReported by J. RUehie, Etg., 
BarTigter-at-Laic. 



Loan Alvebstone, G.J. 
Ridley, J. 
Dabling, J. 
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Jan. 15. 



Morgan and 

OTHEBS V. 

Aylesford 
Justices. 



[76 L. J. K.B. 266.] 
Licensing Law — Renewal ^-^ CommiUee 
Appointed by Licensing Jueticee—Repcyrt 
of CommiUee — Reference to Quarter See- 
sicna — Croee-examinaUon as to Conduct 
of Houses not Referred— Licensing Act^ 
1904 (4 Edw. 7. c. 23), s. I, sub-s. 2. 

Where KeensingJmtioeSfOntheconsidera' 
tion of an application for the renewal of 
an on-lieencsj refer tfie matter^ under sec- 
tion 1, sub-section 2 of the Licensing Act^ 
1904, to quarter sessions^ together toUh their 
report thireon^ the committee of the quarter 
sessions appointed under section 5, sub- 



section 2, are not entitled^ upon the hear- 
ing, to disallow questions put to witnesses 
in cross-examination by counsel for the 
licence-holder merely on the ground that . 
they relate to houses the queetion of the 
renewal of the licences for which has not 
been referred to quarter sessions. 

Case stated by Justices of Kent. 

The appellants were the tenant and 
owners respectively of a beerhouse known 
as the Running Horse in the Brook,. 
Chatham. The house was first licensed . 
before 1869, and the licence had been 
continuously renewed down to the year. . 
1 905. The respondents were the Justices 
for the licensing district of the north 
division of the lathe of Aylesford, within 
whose district the beerhouse was situate. 
At the annual licensing meeting fi^r tb.e,. 
district the appelkinfc, Kate Matildifi. 
Morgan, the tenant of the Running Horse, . 
applied for a renewal of her licence. The 
Justices referred the matter to the Court 
of quarter sessions, together with their 
report thereon, purporting to act under 
the provisions of the Licensing Act, 1904, 

The report, so fiur as material, was as . 
follows : Before the general annual licens- . 
ing meeting the respondents enquired, 
into the question of the redundancy of 
the numbcur of licensed houses in the dis- > 
trict, and appointed committees, who 
visited all such houses in the more con- 
gested parts of the urban districts in the . 
division, and collected statistics and other 
particulars regarding the same. The., 
committees were instructed to select the, 
houses the renewal of the licences qf , 
which they considered might with most , 
advantage be referred to quarter sessio/^j^r 
with a view to such renewal being refused, , 
in accordance with section 1 of . the . 
licensing Act, 1904, the number of. 
houses so selected in each district not to, 
exceed one-t^ird of the total number 
which they considered to be in excess of 
the requirements of the district. The, 
committees duly made reports accordingly, 
which the respondents adopted, and 
thereupon directed their clerk to, git^ 
notice to the holders of the licences 
of the selected houses (which included the, 
Running Horse) that the renewal thereof; 
would be opposed at the general annual 
N 
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lioeneing meetiBg* on the grounda that 
the licence was not required to meet the 
wants of the neighbourhood, and that the 
existence of the licence rendered the 
number of licensed houses in the 
neighbourhood excessive. These notices 
were duly served, and at the general 
annual licensing meeting the respon- 
. dents heard police evidence with regard 
to each house and the other licensed 
houses contiguous thereto, and also heard 
counsel and solicitors for the respective 
licensees. 

The respondents postponed their 
decision until the adjourned general 
annual licensing meeting held in March, 
when they resolved to refer to quarter 
sessions the question of the renewal of 
the licences of the houses in question, 
and stated a number of fBiotfi with regard 
to the urban portions of the licensing 
district, especially with reference to the 
population, the number of licensed houses, 
and the charactei^ of the neighbourhood. 

On the consideration of the report by 
the licensing committee of the quarter 
sessions, the appellants and the respon- 
dents being respectively represented by 
counsel, it was contended for the appel- 
lants that the report was not made in 
accordance with law, and that it con- 
tained no facts which gave the committee 
jurisdiction to consider the matter or to 
refuse the renewal of the licence. The 
grounds of the objection were that the 
Justices had delegated their duties to 
committees prior to the general annual 
licensing meeting, and had acted upon 
the reports of such committees without 
setting out the reports or the fiicts con- 
tained therein in their report to quarter 
sessions, and that the appellants had 
consequ^itly no opportunity of meeting 
or contradicting the state of fieusts on 
which the committees or the Justices had 
acted in referring the Question to quarter 
sessions ; and further tnat, assuming that 
there was an excess of licensed houses in 
the district, there was nothing in the 
report to shew that the appellants' houee 
was a house that was not required to 
meet the wants of the neighbourhood, or 
that the existence of the licence rendered 
the number of licensed houses in its 
beighbourhood excessive. 



The committee of quarter sessions over- 
ruled the objections and proceeded with 
the case. During the hearing counsel for 
the appellants proposed to put the 
following question in cross-examination 
to a police witness called by the respon- 
dents : '' Is it not the fEust that there are 
licensed houses in the neighbourhood of 
the appellants' house, and doing a similar 
trade, the licensees of which have bean 
convicted during the last five years for 
offences against the licensing laws? " 

The question, so &r as it related to 
licensed houses the renewal of the 
licences of which had not been referred 
to quarter sessions, was disallowed. 

Counsel for the appellants further pro- 
posed to cross-examine the witness as to 
whether it was not a fact that other 
licensed houses in the neighbourhood of 
the appellants' house, and doing a similar 
trade, were not so well conducted as the 
appellants' house, and generally as to the 
conduct and management of other licensed 
houses in the neighbourhood of the ap- 
pellants' house which had not been re- 
ferred to quarter sessions with respect to 
the question of renewal. This cross- 
examination was disallowed, and the 
committee decided to refuse the renewal 
of the appellants' licence. 

The questions for the opinion of the 
Court were : 

First, whether the objections, or any 
of them, to the report of the licensing 
Justices were well founded. 

Secondly, whether the question pro- 
posed to be put or the cross-examination 
proposed should have been allowed. 

Holder J for theappellants. — ^The licensing 
Justices adopted the reports of their com- 
mittees without setting them out in their 
report to quarter sessions. Theappellants 
had therefore no opportunity of knowing 
the contents of those reports or of meeting 
the statements they contained. The 
questions sought to be put by counsel in 
cross-examination were admissible and 
should have been allowed. 

[He cited Rex v. Tdhurst ; FarreO, ^x 
parte [l905].^] 

[He was stopped.] 

(1) [1905] M.C. 203; 74 L. J. E.B. 652; 
[1905] 2 K.B. 478. 
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Percival Hughes^ for the respondents. — 
The licensee had full opportunity of 
knowing the grounds upon which the 
renewal of his Hoenoe would be brought 
into question. But even if that were not 
so, he had no right to expect to know the 
contents of the private reports of the com- 
mittee. So long as the licensing Justices 
hear the evidence in Court and allow the 
witnesses to be cross-examined upon it no 
injustioe is done to the licensee. They 
adopted the report qua objectors, and not 
as adjudicators. The report of the com- 
mittee appointed by the respondents in 
fact contained no particulars with respect 
to the Running Horse which were not 
stated in their report to quarter sessions. 
The particulars were the same in both 
reports. The questions sought to be put 
in cross-examination were properly dis- 
allowed. They were directed only to the 
character of the house, but the real ques- 
tion at iasne was the number of licensed 
houses in the district, and not theii* 
character. 

\Raoen v. Southampton Justices [l903] ^ 
was referred to.] 

LoBD Alyebstone, C. J. — ^Two questions 
are raised in this Case. The first is as to 
the action of the renewal authority in 
referring the matter of this renewal to 
quarter sessions; and the second is as 
to the proceedings before the committee 
of quarter sessions. The first question 
depends upon the &ct8 of this particular 
case. In Rex v. Tolhurat^ we decided 
that if the licensing Justices intended 
to report to quarter sessions on facts 
before them, they should give the per- 
son affected an opportunity of testing 
or disputing those facts by being heard 
and calling evidence. If I thought that 
in the reports adopted in the present case 
there were statements with respect to this 
house in regard to which no such oppor- 
tunity had been given to the appellants, 
I should give ^ect to the objection. 
But that question does not really arise 
here, because it seems now to bo agreed 
that everything that appeared in the 
report of the committee to the renewal 
authority was oontainsd in the renewal 

(2) [1904] M.C. 80; 73 L. J. K.B. 282; 
[1904] 1 K.B. 430. 



authority's report to quarter sessions. It 
was no doubt necessary that some action 
should be taken by the licensing Justices 
with respect to reducing the number of 
licensed houses in the district. Every one 
knows the difficulty which the licensing 
Justices have, in carrying out the Act, 
especially in places like Chatham, and I 
do not wish to say anything which might 
fetter them in regard to the appointment 
of committees for the purpose of obtain- 
ing information; but, if the informa- 
tion be acted upon, it ought to be 
brought to the notice of Uie licence- 
holder. In the present case there was a 
special reason why the information which 
the licensing Justices obtained should have 
been given to the licence-holder, because 
instructions were given to the committee 
to report on a number not exceeding one- 
third of the total number of licensed 
houses which they considered to be in 
excess of the requirements of the neigh- 
bourhood. That shews that if the 
renewal authority acted on particular 
facts reported to them by the committee 
with respect to a particular house, it was 
very important that the licence-holder 
should have notice of those facts. But I 
express no opinion upon this, because it is 
agreed that there was nothing in the 
committee's report to the licensing Jus- 
tices with respect to the Running Horse 
which was not stated in their report to 
the quarter sessions. The licensing 
Justices heard evideoce with respect to 
each particular house ftelected by their 
committee, and with respect to the other 
licensed houses adjacent thereto. They 
also heard counsel and solicitors for the 
licence-holder. If, therefore, the only point 
raised here was the contention that the 
licensing Justices had acted upon informa- 
tion with regard to facts which did not 
appear from the evidence, and as to which 
the licence-holder had no opportunity of 
being heard or calling evidence, I should 
not have been prepared to give effect to 
the objection. 

The second question raised in this 
Case is more difficult. Section 1, sub- 
section 2 of the Licensing Act, 1904, 
provides that where the Justices of a 
licensing district ** ate of opinion that the 
question of the renewal of any particular 
n2 
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existing on licenoee requires oonBideration 
on grounds other than those on which the 
renewal of an existing on licence can be 
refused by them, they shall refer the 
matter to quarter sessions, together with 
their report thereon, and quarter sessions 
shall consider all reports so made to them 
and may, if they think it expedient, after 
giving the persons interested in the 
licensed premises ... an opportunity of 
being heard and, subject to the payment 
of compensation under this Act, refuse 
the renewal of any licence to which any 
such report relates.'' Therefore the 
authority which selects the houses the 
renewals of the licences for which are to 
be refused is the quarter sessions. In 
the present case they had before them a 
report relating to one-third only of the 
licensed houses which, in the opinion of 
the licensing Justices, ought to be sup- 
pressed. The neighbourhood was a bad 
one, and there was an excess of licensed 
bouses in it. The appellants' counsel 
wished to ask a police witness called by 
the licensing Justices whether there were 
not licensed houses in the neighbourhood 
of the appellants' house, and doing a 
similar trade, the licensees of which had 
been convicted during the last five years 
of offences against the licensing laws. He 
also proposed to cross-examine the witness 
as to whether other licensed houses in the 
neighbourhood of the appellants' house, 
and doing a similar trade, were not 
so well conducted as the appellants' 
house, and generally as to the con- 
duct and management of other licensed 
houses in the neighbourhood which had 
not been referred to quarter sessions 
for consideration as to the question of 
renewal. The committee of quarter 
sessions refused to allow these questions 
to be put. They did nob reject them on 
the ground that the houses to which the 
questions related were too far from the 
appellants' house to make the questions 
material, or that there was not such a dif- 
ference in the conduct of the other houses 
as to be material, but upon the ground 
that the questions related to houses the 
question of the renewal of the licences of 
which had not been referred to them. 
When it is remembered that the com- 
mittee appointed by the licensing Justices 
had only selected one-third of the total 



number of houses which they considered 
to be excessive, and that the quarter 
sessions were exercising their jurisdiction 
to refuse the renewal of the licence, I 
am of opinion that the questions were 
proper, and ought not to have been 
rejected. Without wishing to fetter the 
exerdse of the discretion of the quarter 
sessions, their refusal to allow these ques- 
tions to be put cannot be supported, and 
they ought to have allowed them. On 
the second point, therefore, the appeal 
must be allowed, and the Case remitted 
to the quarter sessions. 

BiDLET, J., and Dabling, J., concurred. 

Appeal allowed. 

Solicitors— Ince, Colt k Tnce, agents for Basset 
& Boucher, Rochester, for appellants ; Sismey 
& Cook, agents for Arnold, Baker & Day, 
Bodieater, for respondents. 

[Reported hy F. CcmpeTy Eeq^ 
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AND another; 

O'Shea, 

JSx parte. 



LoBD Alvebstone, O.J. 
Darling, J. 
Bray, J. 

1906. 
April 4, 5. 

[75 L. J. K.B. 881.] 

Cruelty to Animala — Conviction for 
Crudty to Five Anitnah— Whether Die- 
tinct and Separate Offeneee-^rueUy to 
Animale Act, 1849 (12 dEr 13 Vict. e. 92), 
e$. 2 and 29. 

Where a per eon hoe been guilty under 
section 2 of the Cruelly to Animale Act^ 
1849, of cruelty to a nrvmhcr of animak 
al the same Hme, it ie competmU, but not 
necessary, to take out separate summonses 
in respect of each animal ; one munvnwM 
may diarge the offence in respeU of the 
whole of the animals. Therefore the 
conviction of a person for orrjteUy to Jive 
animals is not bad on its face as being a 
conviction for Jive separate and distinct 
offences. 
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Rule niH for a oerHarari directed to 
.the Justices of Ooildford requiring them 
to shew, cause why a certain conviction, 
dated October 30« 1905, should not be 
brought up for the purpose of being 
quashed, on the ground that it was bad 
on its fiu» in that it was a conviction for 
five separate and distinct offences. 

By the conviction in question, 0*Shea, 
the applicant for the rule, was convicted 
for that he, on October 10, 1905, «<did 
cruelly ill-treat abuse and torture five 
cows by causing the same to be over- 
stocked with milk contrary to the form of 
the statute in such case made and pro- 
vided." 

Cciam^ for the Society for the Preven- 
tion of Cruelty to Animals, shewed cause. 
— The conviction is good. In several cases 
— Murphy V. Manning [1877],* Leioia v. 
Fermor [1887],* and in Ford v. Wiley 
[1889]' — cruelty to a number of animals 
was charged in one summons, and 
although the point was not raised it must 
be taken that the Oourt did not regard 
this as objectionable. Reg. v. Totnes 
Jualioea [l879] ^ is also an authority in 
&vour of this view. Moreover, section 29 
of the Oruelty to Animals Act, 1849, pro- 
vides that *' words denoting the singular 
number are to be understood to apply 
also to a plurality of persons, animals, or 
things," which also supports the view now 
contended for. 

Scholefidd, for 0*Shea, in support of the 
rule. — ^The case of Reg, v. Toinea Justices * 
is only an authority for the proposition 
that section 2 of the Cruelty to Animals 
Act, 1849, creates only one, and not four 
distinct offences. 

[Lord Alvkbstonb, O.J. — We have 
looked at the papers in that case, and 
it is an authority for the view contended 
for by the other side.] 

The other cases cited are not in point, 
SiB this particular question was not raised. 
On section 2 of the Act itself it is clear 
that cruelty to each individual animal 
is a distinct offence, a separate penalty 
being imposed in respect of each. This 

(1) 46 L. J. M.C. 211 ; 2 Ex. D. 307. 

(2) 66 L. J. M.O. 46 ; 18 Q.6. D. 632. 

(3) 68 L. J. M.C. 146; 23 Q.6. t). 203. 

(4) Times newspaper, May 9, 1879. 



is borne out by the dicta of Brett, J., in 
MUnes v. Bale [l875] ^ That was a case 
under the Corrupt Practices (fiiunicipal 
Elections) Act, 1872, in which penalties 
were claimed in respect of acts of bribery 
at an election ; and in the course of his 
judgment Brett, J., said that in his 
opinion any one who committed any one 
of the prohibited acts was guilty of a 
separate and distinct offence. The same 
view was taken in Beal^ Ex parte [i868],^ 
where on the language of the Copjnight 
Act, 1862 — ^the material words being the 
same as in section 2 of the Cruelty to 
Animals Act, 1849 — the Court held that, 
though a number of unauthorised copies 
were sold together, the sale of each copy 
was a separate offence and the subject of 
a separate penalty. 

Lord Alyebstone, C.J. — In this case an 
information was laid under section 2 of the 
Crueltv to Animals Act, 1849, which pro- 
vides that " if any person shall . . . cruelly 
beat, illtreat, overdrive, abuse, or torture^ 
or cause or procure to be cruelly beaten, 
illtreated, overdriven, abused, or tortured, 
any animal, every such offender shall for 
every such offence forfeit and pay a 
penalty not exceeding 5^" ; and although 
I do not think there is very much doubt 
on the words of that section itself, it is 
not immaterial to observe that in the 
same Act— that is, long before the general 
Interpretation Act was passed — a clause 
was inserted providing that *' words de- 
noting the singular number are to be 
understood to apply also to a plurality of 
persons, animals, or things" ; and it may 
very well be that it was considered neces- 
sary to have the power of dealing with 
cases where cruelty to a number of 
animals was alleged. It would, in my 
opinion, be a very vexatious view of the 
law if it were to be held necessary that a 
summons must be taken out in regard to 
each individual animal, and it might put 
the prosecution in considerable difficulty 
in the matter of proof. But, while I take 
this view, I desire to say that I have 
myself no doubt that separate summonses 

(6) 44 L. J. C.P. 336. 339; L. R. 10 C.P. 691, 
694. 

(6) 37 L. J. Q.B. 161 ; L. B. 3 Q.B. 887. 
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may be taken out in respect of each animal 
alleged to have been ill-treated. 

In this case the conviction was for 
cruelty to five cows. The case of B^g. 
V. Toinea JusHceB^ is a distinct authority 
against making the rule absolute. There 
a summons was taken out for cruelty to 
two heifers. Objection was taken before 
the Justices that that was for two 
offences; the Justices upheld the objec- 
tion, but offered to issue summonses in 
respect of each heifer — an offer which 
could not be accepted, as the time had 
gone by. This Court, therefore, must have 
given effect to the objection if it had been 
considered that there was any substance 
in it; but Lord Ohief Justice Oockbum 
and Mr. Justice Lopes sent the case back 
to the magistrates to hear and determine 
it. The decision was that the informa- 
tion was not bad, although it alleged 
cruelty to two heifers. If one substitutes 
live for two heifers, that case is a distinct 
authority against the argument presented 
on behalf of the applicant for the rule. 
Further, I should have read this con- 
viction as open to the construction that 
it was one act which caused the five cows 
to be overstocked. I only say that for 
the purpose of negativing the view that 
the conviction must of necessity refer to 
two or more offences. 

I may also say that the practice over 
a long series of years has been so well 
established that had there been anything 
in this point it must have been dealt with 
before. In Murphy v. Manning ' there 
was one summons for cruelty to three 
cocks ; in Lewia v. Fermor ^ the summons 
was in respect of five sows ; and in Ford 
V. WiUy ' there were two informations — 
one for cruelty to sixteen oxen on one 
day and the other for cruelty to sixteen 
oxen on another day. It is true that this 
point was not raised in those cases, but 
I cannot think that it would have been 
overlooked in each of them. I think, 
therefore, that by the implied and 
express authority of this Court the 
decisions are against the point raised by 
the rule, and it must therefore be dis- 
charged. 



the argument of counsel in support of 
the rule, and if the point had to be dealt- 
with for the first time I should h&ve had 
some difficulty in deciding against his con- 
tention. The matter, however, is con- 
cluded by the decisions of this Court, and 
it is now too late to go back upon them. 
The point is, however, a purely technical 
one, and I should be sorry to have to 
give effect to it. 

In this case it may be said that it waa 
an act of omission which caused pain to 
five different animals; it was in one 
sense one act; in another sense there 
were five acts. It was one act to lock up 
the five cows in a shed and not go near 
them; in not milking the five cows it 
may be said there were five acts of 
omission. It might, perhaps, be said that 
the omission to milk the five cows was one 
act, but that could not have been contended 
in the dishorning case — Ford v. Wiley • — 
for there a distinct act was performed on 
each ox, and yet all were included in the 
one conviction. It is true that this point 
was not taken in that case, but the point 
was taken in Reg. v. Totrhe$ JustieeB^'^ and 
the information was held to be good. 

Brat, J. — I am of the sameopinion^ 
and I only desire to add that I should 
have come to the same conclusion if there 
had been no authority on the point. 

Bule diecharged. 



Solicitors— W. M. Maud, Gnildford, for appli* 
cant ; Sydney G. Folhill, for respondent. 

{Reported by J, 8. Henderton^ Et^.f 
BarristeT'at-ZafV. 
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TOZBLAVD t^. 

West Ham 
Guardians. 



LoxD Alvebsxonx, C.J.^ 

RiDLETy J. 
DARIilNOy J. 

1906. 
Feb. 14. 

[75 L. J. KJB. 353.] 
Poor Law — Negligence of GuofrdUmtf 
Servant — A etion ttgairui Giuirdiane — 
LiaMUy — Common EmfLoyment. 

The plaintiffs an inmate of the dffen- 
dante* toorhhouee^ was ordered to do c&rtain 
work in eonneetion with an exteneion of 
the eUctrie-lighting inetallation at the 
workhouee infirmary. The plaintiff w€u 
required to work upon a ecaffold which 
had been erected in a negligent manner by a 
eervant of the guardians, and which was 
vneafe. The scaffold gave way while the 
ploMUiff was at work upon it, and he 
sustained personal injuries. In an action 
brought to recover damages from the de- 
fendants, — Held, that the doctrine of com- 
mon employment had no appUoation, in- 
asmtuA as the plaintiff was compellable 
by law to do ^ work which he was 
ordered to do. Held, further, that the 
action not being one for the mere neglect 
of an ordinary administrative duty was 
maintainable against the defendants. 

Appeal from the Judge of the Bow 
County Court. 

The action was brought to recover 
damages for personal injuries sustained 
by the plaintiff through the negligence 
of the defendants or their servants. 

On July 19, 1904, the plaintiff, a 
oigar-boz maker by trade, became an 
inmate of the workhouse of the West 
Ham (Jnion, and was put to certain 
work there in the bakery and afterwards 
in the garden. On September 28 one 
Byers, the assistant electrician to the 
defendants' infirmary, required a labourer 
to assist him in carrying out an extension 
of the electric-h'ghting installation at the 
infirmary, and upon his applying to the 
labour master the plaintiff was sent to 
him for that purpose. Byers ordered 
the plaintiff to assist him in passing a 
leaden pipe containing electric wires into 
the infirmary. For this purpose the 
plaintiff had to get upon a scaffold con- 
sisting of a sc^old-board, one end of 
which rested upon a pair of steps and 



the other upon one of the rungs of a 
ladder. While the plaintiff and Byers 
were engaged up<ni this work the ladder 
slipped and the scaflfbld collapsed, the 
plaintiff sustaining serious ii^uries. The 
electrical work was being carried out 
under the orders of John Baird, the 
engineer of the West Ham Infirmary, 
who admitted at the trial that he was 
the person responsible. Both Baird and 
Byers were permanent workhouse 
officials. 

The County Court Judge was of 
opinion that the platform on which the 
plaintiff was working at the time of the 
accident was unsafe, and that it was an 
act of negligence to put the plaintiff to 
work upon it, but that, as the plaintiff 
was engaged in a common employment 
with B^rd, he was not entitled to recover. 
He accordingly gave judgment for the 
defendants, but assessed the damages 
contingently at 100^. 

Robert Wattaoe, E.G. (Angus Caimpbett 
with him), for the plaintiff. — The question 
is whether the plaintiff had voluntarily, 
entered into a contract with the defen* 
dants to take the risks arising from 
working with his fellow workmen. There 
was clearly no evidence of any such 
contract. Under section 7, sub-section 4 
of the Pauper Inmates Discharge and 
Eegulation Act, 1871 (34 & 35 Vict, 
c. 108), any pauper who refuses whilst 
an inmate of any workhouse to do the 
work prescribed is liable to punishment 
as an idle and disorderly person, and 
section 58 of 7 & 8 Vict. c. 101, contains 
a similar provision for the punishment of 
persons maintained in a workhouse who 
refuse to work. In Smith v. Steele 
[l875] * it was held that there is no 
implied contract between the owners of a 
ship and the pilot whom they are obliged 
to employ that the pilot shall take upon 
himself the risk of injury from the negli- 
gence of the shipowners' servants. Black- 
bum, J., pointed out that a pilot cannot 
"make any special bargain to receive 
larger pay in consideration of his taking 
this risk upon him.'' Compulsion is in- 
consistent with the doctrine of common 
employment. All the cases in which the 

(1) 44 L. J. Q.B. 60; L. R. 10 Q.B. 125. 
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doctrine has been applied have proceeded 
on the ground of contract. It is there- 
fore inapplicable to the present case, 
> where, the plaintiff was doing work that 
he was compelled to do by statute. 

[He also cited Wilmm v. Merry [i86s].*] 
• Avary^ KX3. {S. Lynch with him), for 
the defendants. — The most favourable 
▼iew of the case for the plaintiff is that he 
was a servant of the defendants, because, 
if not, he was a mere volunteer, and the 
defendants could not be liable — PoUer v. 
Faulkner [isei].' But if he is to be 
considered a servant of the defendants, he 
comes within the doctrine of common 
employment. Smith v. Steele^ was de- 
cided upon the ground that a pilot has no 
choice, but is bound to conduct the ship 
on the terms fixed by statute. A pauper, 
however, need not go into the workhouse. 
K he voluntarily enters the workhouse he 
undertakes the risks of the work to 
which he may be put there. It is true 
that he does not know exactly the nature 
of the work he will have to do, but he 
knows that he will be called upon to do 
some kind of work. In Gibson v. Young 
[1900] ^ an action was brought against the 
defendant as nominal defendant on behalf 
of the Government for an injury caused 
to a prisoner in gaol through the negli- 
gence of the gaol officials, but it was held 
that the action would not lie on the 
ground that it was opposed to public 
policy. The same principle applies here. 
An action for negligence against poor-law 
guardians ought not to be allowed. 
Again, if the plaintiff is to be regarded 
as a licensee, there can be no ground of 
action. 

[Lord Alvbrstonb, C.J., referred to 
Levingtlon v. Lurgan Guardians [I868].*] 

In Brennan v. Limerick Guardians 
[1878]^ it was held that guardians in 
cases like the present act merely minis- 
terially, and cannot therefore be held 
liable. The Court there distinguished 
Lemngston v. Lurgan Guardians,^ 

Robert WaUace, iT.C., in reply, referred 
to Southampton and Itchin FloaHng 

(2) L. B. 1 H.L. Sc. 826. 

(3) 31 L. J. Q.B. 30 ; 1 B. & S. 800. 

(4) 21 N.S.W. B. 7. 

(5) Ir. B. 2 C.L. 202, 

(6) L. B. 2 Ir. 42. 



Bridge and Roads Co', v; SouthampUm 
Loeal Board [isssy 

Lord Alvbrstons, OJ. — Upon the 
main question on which the County Court 
Judge decided this case — the question of 
common employment — I have not felt 
any doubt. The learned Judge held that 
that doctrine was an answer to the 
plaintiff's claim. I cannot take that 
view. It seems to me to overlook the 
broad consideration that underlies the 
doctrine — namely, that the servant has 
the option of entering into the contract 
or of refusing the employment. In 
this case there was no such option. It 
is conceded that what the plaintiff was 
doing was labour which he was by statute 
compelled to do, and that if he had re- 
fused to perform it he would have been 
subject to penalties. It is, I think, es^n- 
tial to see what was the basis of the doc- 
trine of common employment. In Priestly 
V. Fowler [i837],® Lord Abinger, C.B., 
said, ''The servant is not bound to risk 
his safety in the service of his master, 
and may, if he thinks fit, decline any 
service in which he reasonably apprehends 
injury to himself: and in most of the 
cases in which danger may be incurred, if 
not in all, he is just as likely to be 
acquainted with the probability and ex- 
tent of it as the master." And in Hutch- 
inson V. Yorkn NevcasUej and Berunek 
Railway [i85o],^ Baron Alderson said, 
"The principle is, that a servant, when he 
engages to serve a master, undertakes, as 
between him and his master, to run all 
the ordinary risks of the service, and this 
includes the risk of negligence on the 
part of a fellow-servant, whenever he is 
acting in discharge of his duty as servant 
of him who is the common master of 
both." And in Wilson v. Merry^^ Lord 
Cairns, L.C., said, ''a servant may 
choose for himself between serving a 
master who does, and a master who does 
not, attend in person to his business." 
Therefore all the cases base the doctrine 
upon the consent of the servant to enter 
upon the employment, and it seems that 
there must be a voluntary entering into 

(7) 28 li. J. Q.B. 41 ; 8 E. & B. 801. 

(8) 7 L. J. Ex. 42 ; 3 M. & W. 1. 

(9) 19 L. J. Ex. 296 ; 5 Ez. 343. 
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the employment on the piart of the ser- 
vant, knowing that he will have to run 
certain risks, and not, as here, a perform- 
ing of work by compulsion of law. Smith 
V. St^de * is an illustration. It re-enun- 
ciated the principle. Counsel for the 
defendants boldly met the argument by 
saying that the pauper voluntarily went 
to do the work. He need not have gone 
into the workhouse unless he liked. He 
went in on the terms that he should give 
his labour in exchange for his sustenance. 
I cannot adopt that view. He did not 
know what work he would he put to. It 
would be an extension of the doctrine to 
say that a man who goes into the work- 
house because he is starving is voluntarily 
entering into a contract to do whatever 
work he may be ordered to do. The choice 
must be in reference to the work, and 
I cannot think that the compulsion of 
hunger which drives a man into the work- 
house can be so disregarded that it can be 
said that he goes in voluntarily as a ser- 
vant who chooses his employment On the 
main question, therefore, I have not felt 
much difficulty. The other question pre- 
sents mor^ serious difficulties ; but I have 
come to the conclusion that the defendants 
are liable. I always feel some difficulty 
in applying to public bodies the ordinary 
doctrine of principal and agent. There 
are, no doubt, cases where it clearly ought 
to be applied; and, on the other hand, 
there are cases in which, I think, it clearly 
ought not. 

The class of cases in which it ought to 
be applied are cases of which LwingsUm v. 
Lwrgan Guardians^ and the Southampton 
Case 7 are illustrations. It has been de- 
cided that if a public body such as a board 
of guardians or a board of health are 
doing work by their agents in connection 
with their duties, they are liable for the 
ordinary consequences of negligence. 
Leving9ion v. Lwrgan Otw^diana,^ where 
the guardians were making a sewer, is an 
illustration of that. On the other hand, 
there are cases in the books which concur 
with the decision in Brennan v. Limerick 
Guardians,^ that if the act complained of 
arises from the neglect by a subordinate 
of instructions given to him, assuming 
that a prope^ person has been appointed, 
no action will lie against a public body 



in the position of guardians in respect of 
the breach of duty, on the ground that 
they are acting merely ministerially. If 
this case is to be regarded as a mere 
breach of duty by the labour master, I 
should have great doubt as to whether 
this action was maintainable. The diffi- 
culty is to say within which class of cases 
the present case falls. The guardians 
had decided to extend the electric-light- 
ing installation at the infirmary. A 
platform had to be erected, and when 
that had been done the labour master 
sent the plaintiff to assist in the work. 
There was no breach of duty on the nart 
of the labour master. Then the accident 
arose frotn the negligence of another 
employee, who had so improperly con- 
structed the scaffolding that it was negli- 
gent to allow a man to go upon it. That 
seems to me to hrihg the present case 
within the class of cases in which guar- 
dians, having work to do as guardians, 
do it in su<m a way as under ordinary 
circumstances to give a right of action 
to persons to whom they owe any duty 
at all ; or, in other words, if I am right 
in the view which I have taken on the 
first part of the case as to the doctrine of 
common employment, the action can be 
maintained against the defendants. It 
is with considerable hesitation, however, 
that I come to this conclusion. The 
appeal must be allowed and judgment 
entered for the plaintiff for lOOZ. 

Ridley, J. — I agree with my Lord on 
all points. I do not think that this is a 
case to which the doctrine of common 
employment applies. It is a case in 
which the plaintiff was subject to orders. 
He was oraered to do the work in the 
course of doing which he met with the acci- 
dent. In Priestly v. FowUr^ which is the 
first of the cases on the subject, it is notice- 
able that there are phrases used in the 
judgment which seem to lay great stress 
on the question of whether or no the 
servant has undertaken of his own free 
will the risks of the employment. Lord 
Abinger said, '^The servant is not bound 
to risk his safety in the service of his 
master, and may, if he thinks fit, decline 
any service in which he reasonably appre- 
hends injury to himself: and in most of 



Digitized by 



Google 



178 



CASES CONNECTED WITH 



TOZBLAND V. WSBT HaM Gu^BIXIAHS. 

the cases in which danger may be in- 
curred, if not in all, he ift just as likely 
to be acquainted with the probability and 
extent of it as the master.'' I think 
that that is the root of the principle upon 
which the Courts have held that a ser- 
vant takes the risks of the negligence 
of his fellow - servants in the course 
of the employment. There are a good 
many other cases on the same subject. 
One is Huiehinaon v. Yark^ NewcasUe^ 
and Bertoick Railway^ which has been 
referred to already by my Lord. In the 
judgment Baron Alderson said, ''The 
principle is, that a servant, when he 
engages to serve a master, undertakes, as 
between him and his master, to run all 
the ordinary risks of the service, and this 
includes the risk of negligence on the 
pait of a fellow servant." I think that 
m>m that passage it must be understood 
that the case with which the Court was 
dealing was that of a servant who could 
engage to serve a master or who could 
refuse to do so. That would seem to be 
very sound reasoning. A man with his 
eyes open, and knowing probably as well 
as the master himself what are the risks 
attendant on the employment which he 
undertakes, deliberately says that he will 
undertake it. In such a case the Courts 
have held that the servant takes upon 
himself the risk of any n^ligence on the 
part of his fellow-servant. But here the 
case is put, and I think rightly put, that 
the pauper had no option. He could not 
refuse to obey the labour master, who 
ordered him to take part in this work. 
It was not open to him to say '' I know 
what the risks of this employment are, 
and I decline to take them upon myself." 
If that is so, it seems to me that the argu- 
ment of counsel for the defendants &11b 
to the ground. The plaintiff had really 
no option in the matter, and I think that 
in such a case the doctrine of common 
emplojrment does not apply. 

Then it was said that the plaintiff was 
a volunteer. In one sense no doubt he 
was, for it was by his own act that he 
entered the workhouse ; but he was not a 
volunteer with respect to this particular 
work, and I think that the consent which, 
as I have said, is a necessary part of the 
doctrine of common employment must be 



a consent to do the particular work. I 
cannot think that it is logical to say that 
a consent is to be impli^ from the fact 
that at some antecedent period the plain* 
tiff voluntarily entered the workhouse. 

Then there is a further point upon which 
I also agree with my Lord. It was said 
that it was against public policy that the 
guardians should be held liable in an 
action like the present. There are, no 
doubt, certain limitations upon the lia- 
bility of public bodies who have public 
duties to perform. But I think that a 
general rule with regard to their lia- 
bility may be deduced from the cases, 
of which one of the most important 
is the SovihampUm Ca»t? Brtfawkn 
V. lAitMnck GwvrdiaflM^ which was cited 
by the defendants' counsel in support of 
his contention, does not absolutely apply, 
but it tends to support it. If I could see 
from the reasoning of the Court that it 
ought to be extended to a case like the 
present, I should be very willing to act 
upon it. But it seems to me to be otherwise. 
In that case the action was brought 
against the guardians in respect of negli* 
gence in attendance on a patient in a fever 
hospital, and the Court held that the 
guardians were not liable. Mr. Justice 
Fitzgerald, in delivering the judgment of 
the Court, said: ''The plaintiff relied 
principally on Levingstan v. Lurgan 
Ottardianiy^ but our decision does not 
conflict with that authority ; if it did we 
should give way and follow it. The action 
there was for a wrong committed by the 
Guardians in making a sewer from the 
workhouse premises into the plaintifi*8 
stream and polluting it.'' That indeed 
seems to me to be more in the nature of 
a nuisance than of a claim for negligence ; 
but it was held that the guardians were 
liable for the wrong committed and that 
" the action lay against the defendants for 
such an act, although done in their corpo- 
rate capacity." But when the question of 
their liability for not providing proper at- 
tendance for the patient had to be dealt 
with, the rule laid down by the Court was 
as follows : *' The Guardians are but a 
subordinate administrative body, acting as 
unpaid public trustees in taking order for 
the relief of the destitute poor. I incline 
to the opinion that an action does not lie 
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against them in their corporate capacity 
for a supposed neglect of their adminis- 
tratiye duty in not providing adequate 
relief." If this were a case of a breach of 
the defendants' administrative dutv in not 
providing adequate relief we should in all 
probability have followed that decision, but 
the present case seems to be much more 
like Levingston v. Lwrgan Gnardians.^ 
It is an action for negligence and not for 
a nuisance. It is a case in which, as it 
seems to me, there is no reason of public 
policy why the guardians should not be 
held liable for the negligence, and indeed 
perhaps there is considerable reason why 
they should be. I therefore agree on this 
point also with my Lord, and think that 
this appeal must be allowed. 

Dablino, J. — I am of the same opinion. 
To deal first with the question whether 
guardians such as these guardians of the 
poor can be made liable for negligence, 
I think there is very considerable diffi- 
culty. It is because I am not less pressed 
by that difficulty than my Lord that I 
think it necessary to say a few words 
upon this matter. I think that the rule 
is to be ascertained by looking at these 
words of the judgment of the Court in 
Lwingaion v. Lurgan GwvtdiaiM^ which 
has been cited. Chief Justice Whiteside 
said, ''Upon the ultimate decisions in 
these two cases, Th% Mtrwy Docks amd 
Hairhoiur Boarrd v. Gihhs [i866],'® and Coe 
V. TTutf [l864],'^ it must, I think, be now 
taken as established ; first, that unless the 
provisions of the legislature, by express 
enactment, or necessary implication other- 
wise determine, an action for such a wrong 
as that which is the subject of the present 
suit lies against a corporation, or public 
trustees acting gratuitously for public 
purposes; secondly, that they are not 
exempted by the legislature from this 
liabDity^ because the legislative provisions 
which regulate them do not provide funds 
out of which the damages recovered in an 
action against them can be paid." 

Then came the case of Bren'nan v. 
lAm&rvlc QwJutdiwM^ which has also been 
dted. The judgment of the Court was 
delivered by Mr. Justice Fitzgerald. At 

(10) 35 L. J. Bz. 225 ; 11 H.L. C. 686. 

(11) 33 L. J. Q.B. 281 ; 6 B. & S 440. 



page 48 of the report he said, '^The 
reasons I have expressed are sufficient to 
sustain our judgment, and are concurred 
in by my brethren ; but I desire further 
to state my own impression that on other 
and wider grounds the action is not 
maintainable." So that apparently the 
grounds afterwards added by Mr. Justice 
Fitzgerald did not altogether commend 
themselves to the other members of the 
Court, and it is those grounds (and that is 
what I particularly wish to point out) 
which form the strongest part of the argu- 
ment against the plaintiff upon this point 
in the case. Mr. Justice Mtzgerald pro- 
ceeded to give examples : " If the present 
action can be maintained, why should not 
an action lie against the guardians at 
suit of each pauper for every supposed 
neglect of administrative duty causing 
to the individual any real or fancied 
grievance, e.^., for supplying food ih- 
sufficient in quantity, or inferior in 
quality, or insufficient or inferior cloth- 
ing or bedding, defective sanitary ar- 
rangements, or any other of the various 
neglects or omissions by which inmates of 
a workhouse may be prejudicially affected t 
If the real or supposed omissions of 
guardians are to be thus redressed it 
would be difficult, if not impracticable, 
to administer the laws for relief of the 
destitute poor." It is to be noticed there, 
I think, that Mr. Justice Fitzgerald in 
all the instances that he gives did not put 
one instance of anything but omission. 
He put nothing but omission to perform 
certain statutory duties. In the part of 
his judgment in which the rest of the 
Court agree this is said: **We are of 
opinion that the plaint is bad in sub- 
stance, in not stating any duty which the 
statute law imposed on the defendants ; 
and on the contrary, alleging a duty 
which the law did not impose on them, 
and resting the supposed right of action 
on a breach of that duty." It Went on to 
say : ^* Their dufy was to take order for 
the relief of the poor according to the 
orders general or special of the Poor Law 
Commissioners." 

Then the Court said that the action 
might as properly be brought against the 
Commissioners as against the guardians. 
Looking at this case, can anybody say 
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that this is an action which might as 
properly be brought against the Com- 
missioners as against the guardians 1 It 
does not seem to me possible to say that 
this is a complaint that the doing of 
a thing imposed upon the guardians by 
statute or by the Poor Law Oommis- 
sioners led to this injury. 

What they were doing was putting 
electric light into the infirmary. They 
were at liberty to employ a contractor 
to do the whole thing. But, instead of 
doing so, they employed the inmates for 
the purpose. I am not in the least hinting 
that they might not properly do so. I 
think it quite reasonable that they should. 
They have the power to order the in- 
mates to do certain forms of labour which 
they (the guardians) may select. They 
ordered the plaintiff to assist a person who 
was engaged in putting in Uie electric 
lighfc. In the doing of that work the other 
person, who was being assisted by the 
plaintiff, did something which the learned 
Uounty Court Judge finds was negligent, 
and owing to that negligence the plaintiff 
was injured. It seems to me that that 
case is quite distinguishable from the case 
of Brennan v. Limerick Giuxrdians^^ and 
is much nearer to Levingston v. Lwrgan 
Guardians,^ where it was held that an 
action would lie against the guardians. 
Although with very considerable hesitation 
and doubt, I think that this action lies 
against the defendants. 

Now comes the point upon which the 
learned County Court Judge gave judg- 
ment for the defendants. He held that 
the pauper was a fellow-workman of the 
man who was negligent, and was there- 
fore subject to the doctrine of common 
employment, and was disabled from bring- 
ing the action. I do not think the 
County Court Judgo was right in that, 
for reasons somewhat different, I think, 
from those given by the other members 
of the Court— at all events, for a reason 
which I will express differently. In my 
view, the doctrine of common employment 
is based on the question of a contract 
between the servant and the employer. 
The servant was held to have been in a 
position to choose whether he would run 
the risk or not; and it was said, and this 
was the foundation of the argument, that 



the doctrine Volenti nonfit injuria ap- 
plied — that a pauper can choose. In fiict 
he cannot choose what sort of labour the 
guardians are to put him to. At the 
most, when they order him to do some 
particular task, he can only. say, **My 
poverty, but not my will, consents." I 
think that the doctrine Volenti non JU 
injuria cannot possibly be applied to a 
pauper engaged upon a workhouse task. 
It appears to me, therefore, that the very 
foundation of the doctrine of common 
employment &ils. In my view, there was 
no common employment. There was no 
contract between the plaintiff and the 
guardians. Now, if that is so, there is only 
one way in which they can escape liability. 
Counsel for the defendants said that the 
plaintiff entered the workhouse willingly. 
That amounts almost to setting up the 
doctrine of the oontrat social^ which was 
often explained by Eousseau and his con- 
temporaries. That was a doctrine to the 
effect that all the rights, obligations, and 
disabilities of all the inhabitants of the 
world were regulated by an implied con- 
tract to which ail of them were parties. 
If that were so, no doubt there would be 
a contract between this pauper and the 
guardians, and between him and all the 
other paupers and the guardians. But 
that doctrine has for a long time been 
discredited. Nobody now believes that it 
is the basis of society; and I think, in the 
absence of an actual contract between the 
plaintiff and the guardians, which did not 
exist, the doctrine of common employment 
cannot be said to have any application. I 
think, therefore, that this appeal must be 
allowed. 

Appeal aiOowed. 



Solicitors — Haynee, Bobinson & Co., for 
plaintiff ; Hillearys, for defendants. 

[Reported hy F. Comper^ Egq,^ 
Barrieter-at'Law, 
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1906. > Walters' Contbact, 

Jan. 26. Feb. 1. J In re. 

[76 L. J. Ch. 203.] 

Criminal Law — Conviction for Fdony 
— Real Eatate — Administrator — Power to 
Bar EstaU Ta/U — Forfeiture Act, 1870 
(33 d: 34 Vict. c. 23), ee. 10 and 12. 

The Forfeiture Act^ 1870, does not confer 
power upon the administrator of a convict's 
property to bar his estate tail in reed pro- 
perty and to convey the fee-simple abeoluie 
to a purchaser. 

Purchaser's summons under the Vendor 
and Purchaser Act, 1874. 

The vendor, Frank Hill Qaskell, was 
the administrator of a convict. Under 
the will of James Walter, the convict 
Charles Francis Thomas was entitled to 
an estate tail in a yearly rantcharge of 
300^., issuing out of certain real estate at 
Swansea. 

On March 15, 1905, C. F. Thomas was 
convicted of a felony, and sentenced to 
penal servitude for three years. On 
June 1, 1905, the Home Secretary com- 
mitted the custody and management of the 
property of the convict during his Majesty's 
pleasure to the vendor for the purpose of 
dealing with the estate and interest of 
the convict according to the provisions of 
the Forfeiture Act, 1870. By a disentail- 
ing assurance dated July 5, 1905, made 
between the vendor of the one part, and 
one Walter John Thomas of ^e other 
part, the vendor granted to W. J. Thomas 
all and singular the yearly rentcharge of 
300^. devised by the will of James Walter 
(of which the vendor was then tenant in 
tail), to hold the same to W. J. Thomas 
and his heirs, discharged from all estates 
in tail of the vendor, at law or in equity, 
and all estates, rights, interests, and 
powers, to take effect after the deter- 
mination of or in defeasance of such estate 
in tail, to the use of the vendor, his heirs 
and assigns, for ever. This indenture was 
duly enrolled on July 6, 1905, pursuant 
to the Fines and Becoveries Act, 1874. 

On November 3, 1905, Frank Hill 
Gaskell, as administrator of the convict's 
estate, agreed to sell to William Walters, 
for the sum of 1,200Z., the said yearly rent- 



charge of 300^., and the inheritance 
thereof in fee-simple, subject only to the 
life estate of the convict in the annuity 
which had previously been purchased by 
William Walters. By his requisitions on 
title the purchaser objected that the For- 
feiture Act, 1870, did not confer power 
upon the administrator to bar the 
convict's estate tail, and that the vendor 
was unable to make a title to the rent- 
charge in fee-simple ; and, if the Act did 
confer such power, that the disentailing 
deed which had been executed was wrong 
in form, as the estate tail to be barred 
was that of the convict and not of the 
administrator. To this the administrator 
replied that the Forfeiture Act, 1870,* 
gave him the power required, and that he 
could make a good title. 

On November 22, 1905, the purchaser 
took out an originating summons asking 
for a declaration that his requisitions had 
not been sufficiently anftwered by the 
vendor, and that a good title to the 
rentcharge had not been shewn in accord- 
ance with the contract. 

W. E. Tyldesley Jones, for the pur- 
chaser. — ^The question to be decided de- 
pends upon the construction to be put 
upon the provisions of the Forfeiture Act, ' 
1870. Sections 10 and 12 of that Act are 
not sufficient to enable the administrator 
to bar the estate tail of the convict and 
convert it into a fee. He is only able to 
deal with the property during the life 
of the convict. It is merely *' the estate 
and interest " of the convict that vests in 

(1) By the Forfeiture Act, 1870, it is pro- 
Tided by section 8 that during the time the 
convict is subject to the operation of the Act 
he shall be incapable of alienating or charging 
any property, or of making any contract 
Section 9 provides for the appointment of an 
administrator. Section 10 provides that, upon 
the appointment of any such administrator, ** all 
the real and personal property, including dioses 
in actions, to which toe convict named in such 
appointment was at the time of his conviction, 
or shall afterwards while he shall oontinue sub- 
ject to the operations of this Act, become or be 
entitled, shall vest in such administrator for all 
the estate and interest of such ccnviot therein.'* 
Section 12: "The administrator shall have 
absolute power to let, mortgage, sell, convey, 
and transfer any part of sdch property as to 
him shall seem fit.** 
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the administratory and not the statutory 
power of disposition; and the wordls 
*^ such property " in section 12 mean such 
estate in the property as was vested in 
the convict. The power given is there- 
fore insufficient and inappropriate for the 
purpose of barring an estate tail — (7arr v. 
Anderson [l903] ^ and Coke upon Little- 
ton^ 3266. The statutory power of dis- 
position of the tenant in tail has not 
been expressly transferred to the admi- 
nistrator. Whenever a statute has given 
a power of sale of lands, or to transfer an 
estate tail, and it is intended that the 
donee of the power or the transferor 
should have power to bind issue in tail 
or remaindermen, then the statute has 
alwa>s contained an express provision to 
that effect. That has not been done here. 
The Bankruptcy Acts are analogous, 
where the property of the bankrupt is 
vested in his trustee. In section 56, 
sub-section 5 of the Bankruptcy Act of 
1883 (46 k 47 Vict. c. 52) power is given 
to the trustee to deal with any property 
*'to which the bankrupt is beneficially 
entitled as tenant in tail in the same 
manner as the bankrupt might have dealt 
with it." There were similar provisions 
in the earlier Bankruptcy Acts. Then 
«gain, under the Judgments Act, 1838 
(1 & 2 Vict. c. 110), s. 13, a judgment was 
to operate as a charge binding upon the 
debtor and all claiming under him and 
as against his issue. So also in the 
Fines and Recoveries Act, 1833 (3 k 
4 Will. 4. c. 74), s. 15, where power is 
given to any tenant in tail to dispose of 
for a fee-simple absolute the lands en- 
tailed, as against all persons. In all 
these cases express power is given where 
it is intended that remaindermen should 
be barred. But in the Forfeiture Act, 
1870, the language is inconsistent with 
any intention that the issue should be 
bound. Section 17 provides that the 
conveyance shall be binding upon the 
convict and any person claiming under 
the Act. It would seem that the barring 
of an estate tail was never in the con- 
templation of the framers of the Act. 
The present purchaser will therefore only 

(2) [1903] M.C. 34. 126 ; 72 L. J. Ch. 60, 531 ; 
[I90.S] I Ch. 90; [1903] 2 Ch. 279. 



get a fee-simple determinable by the 
entry of issue, and not a fee-simple abso- 
lute— Z>cH;tt V. ToUemaohe [l856],* Shtrgie 
v. Morae [l860],^ and Starkie^ In re; 
Clayton^ ex parte [lS34].* 

The power to bar the estate tail is a 
statutory power, and cannot, therefore, 
be held to be included in the words " all 
the estate and interest" used in section 10 
of the Forfeiture Act, 1870. The case of 
Bankea v. Sinall [l887] ^ shews that it is a 
power which remains even after the tenant 
in tail has conveyed away his estate. Before 
the Forfeiture Act, 1870, the Grown 
would only get an estate for life in the 
convict's property, and the intention of 
the Forfeiture Act was to mitigate the 
consequences of a conviction for felony. 
It provided for the administration of the 
convict's property, and express words 
must be found to enable the issue to be 
bound. 

S, R. EarU^ for the vendor. — ^The words 
of the Forfeiture Act, 1870, are quite wide 
enough to cover the estate tail and the 
right to bar it. In the case of Carr 
V. Anderson^ it is expressly stated by 
Buckley, J.« after reading section 12 of 
the Act, '' Wider language it is difficult 
to conceive." By section 18 of the Act, 
on completion of the sentence the pro- 
perty of the convict is to i-evert to him, 
or his representatives. If the contention 
of the purchaser is right, there is no 
power to bar the entail at all, as it is not 
in the administrator and not in the con- 
vict, and the object of the Act would be 
defeated. The estate which vested in the 
administrator was not only the life 
estate of the convict, but also the right to 
convert it into a fee-simple by executing 
a disentailing assurance. The Fines and 
Recoveries Act, 1833, does not really touch 
this. As to the bankruptcy provisions, 
they were historical and copied from one 
Act to another. The preamble of the 
Forfeiture Act of 1870 is important. It 
was intended to do away with forfeiture 
of lands for treason and felony, and under 
the old law the issue of a convict were 
shut out by virtue of the forfeiture — 

(3) 2 Jur. (N.S.) 1181. 

(4) 29 L. J. Ch. 766 ; 2 De G. F. k J. 223. 

(5) 3 My]. U K. 247. 

(6) 66 L. J. Ch. 832; 36 Ch.D. 716. 
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Viner'a Abridgment^ vol. xiii. pp. 437 (4), 
438. Under the Forfeiture Act, 1870, 
exactly the same right which the convict 
had was vested in the administrator ; it 
is not, perhaps, strictly speaking, an '* in- 
terest" in the land, but the words of the 
section are wide enough to cover it. If 
not, the right to bar the estate must still 
be in the convict. 
No reply was called for. 

Cur. adv. vtUt. 



Feb. 1. — ^Kbkbwich, J., delivered the 
following written judgment: Judgment 
was reserved in this case less in order to 
arrive at a correct conclusion than be- 
cause, in a case of such novelty and 
importance, I thought it right to refer 
somewhat more carefully than could be 
done in Oourt to the authorities cited by 
counsel for the purchaser, whose argu- 
ment deserves commendation alike for 
industry and s^ill. The question is simply 
this. A man convicted of felony was 
seised of land for an estate tail. An 
administrator appointed under the For- 
feiture Act, 1870, purported to sell that 
land in fee-simple, and the purchaser took 
the objection that he had no title to 
convey such estate. The proper answer 
to the objection depends on the construc- 
tion of the statute — which may con- 
veniently be referred to as the Act of 
1870. It was competent for Parliament 
to provide that the administrator should 
have the right claimed by him, but 
undoubtedly express words were required 
for the purpose. What was vested in the 
convict was an estate in fee determinable 
by the entry of issue, and according to all 
canons of construction no general words 
would suffice to vest in the administrator 
a fee-simple absolute. 

It occurred to me to consider the law 
in force prior to the Act of 1870 as a 
factor in the construction of it. As a 
general rule, in construing an Act of 
Parliament purporting to amend the law, 
it is right to ascertain and bear in mind 
what the law was prior to the amend- 
ment, and the rule could not safely be 
neglected here; but, on reflection, I 
think that the old law does not render 
much, though I do not say it does not 



render any, assistance in determining the 
intention of the Legislature. I will 
therefore content myself with saying that 
the old law, which will be found stated 
in Viner'a AbridgmerU^ under the head 
** Forfeiture (K)," does not lend any coun- 
tenance to the view that the Legislature 
contemplated the vesting in the adminis- 
trator Uie extensive power which is con- 
tended for on his behalf. 

Section 10 of the Act provides that all 
the real and personal property of the 
convict shall vest in the administrator 
*' for all the estate and interest of such 
convict therein,'' and section 12 gives 
him absolute power '' to sell, convey, and 
transfer, any part of such property," I 
do not find it necessary to refer expressly 
to any other section of the Act. It is 
clear, on the construction of section 12, 
that the administrator can sell, convey, 
and transfer only that which is vested 
in him, and that, according to the 
equally clear construction of section 10, 
is only the real and personal property of 
the convict, which is vested in the ad- 
ministrator ^^for all the estate and in- 
terest of such convict therein," and not 
for any other estate or interest. The 
legal consequence of this is that the ad- 
ministrator has vested in him and can 
sell a fee-simple determinable, and not a 
fee-simple absolute. 

I might stop there ; but reference was 
made to the Bankruptcy Acts, and it is 
worth while to say a wwd upon them. 
There is no occasion to trace the history 
of bankruptcy legislation on this subject. 
It is enough to say that the Bankruptcy 
Act, 1883, following the lines of such 
preceding statutes as contain similar pro- 
visions, expressly enables (section 56, 
sub-section 5) the trustee to deal with 
any property to which the bankrupt is 
beneficially entitled as tenant in tail in 
the same manner as the bankrupt might 
have dealt with it; and it is a sound 
argument that this would not have been 
done if the provision for vesting the pro- 
perty of the bankrupt in the trustee, 
which is couched in as wide language as 
that employed in the Act of 1870, had 
already given the trustee the power 
thus conferred. This view is strongly 
confirmed by the authorities — aeeStarkie, 
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In f«,* and Sturgii v. Morse,^ and 
eepociallj the concluding remarks in the 
judgment of Lord Justice Turner in the 
latter case. 

Before parting with the case I must 
briefly notice section 15 of the Fines and 
Beooveries Act, 1833, which was much 
pressed in argument, but really is of less 
importance than at first sight appears. 
True it is that this enactment prescribes 
the only circumstances and the only 
method under and by which, according to 
general law, an estate tail may be con- 
verted into an estate in fee-simple, 
and in the absence of special legislation 
such as is found in the Bankruptcy Act 
it would be a fatal objection to the ad- 
ministrator's title; but, on the other 
hand, if one could spell such special legis- 
lation out of the provisions of the Act of 
1870, that would operate sufficiently, and 
the objection would fall to the ground, 
because the exceptional enactment would 
take the case outside section 15, or be 
treated as a proviso extending it. 

The objection of the purchaser must 
be upheld with costs. 



Solicitors— Field, Roscoe k Co., agents for 
Collins & Wood, Swansea, for purchaser; 
Gibson k Weldon, agents for F. H. Gaskell, 
Cardiff, for vendor. 

{Reported hy G, Jifaoan, Eeq,, 
Barriiter-at»Law, 



[IN THE COUBT OF APPEAL.] 
Collins, M.R. 

Metropolitan Water 
Board v. Westmin- 
ster CiTT Council. 



Stirling, LJ. 

Mathew, L.J. 

1905. 

Nov. 27. 

[76 L. J. E.B. 384.] 

MefyropoHi — Water'Supphf^Opening of 
Street by Water Company — Repair by Local 
Authority — Employment of Coniraetor — 
Recovery of Expeneee from Water Com- 
pany-^Expenaee of Superintendence of 
Contractor — MetropoUe ManagemmU Aci^ 
1855 (18 i: 19 7iot. e. 120), $. 114. 

Appeal againet the deeiiion of a Ditn- 
iioncU Court on a Case etated by a Metro- 
politan poUce magietrate^ euh nam. New 
River Co. «. Westminster City Council 
([1904] M.C. 365 ; 73 L. J. K.B. 1009), 
Mowed on a further fvnding of f wet by the 
magietrate. 

Appeal from the decision of a Divi- 
sional Court upon a Case stated by a 
Metropolitan police magistrate (reported 
sub nom. Neno River Co. v. Weetminster 
City CounoU, 73 L J. K.B. 1009). 

The question decided by the Divisional 
Court was that, where a Metropolitan 
local authority has employed a contractor 
to make good a street which has been 
broken up by a water company in the 
exercise of statutory powers, the local 
authority is entitled under section 114 
of the Metropolis Management Act, 1855, 
to recover from the company not only the 
sum paid by them to the contractor for 
the work actually done by him, but also 
the expenses reasonably incurred by them 
in superintending the execution of the 
work by the contractor. 

The iwdertaking of the New River Co. 
having been purdiased by the Metro- 
poUtan Water Board, under the pro- 
visions of the Metropolis (Water) Act, 
1902 (2 Edw. 7. c. 41), the Board bad 
been substituted for the water company 
as appellants. 

In the course of the hearing of the 
appeal, on December 5 and 6, 1904^ a 
question arose as to the costs of super- 
vision, and the Case was by order of the 
Court remitted to the magistrate for a 
further finding of fact as to whether there 
had been any substantial extra expense 
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incarred by theWeBtminster CitjOouncil 
{having regard to the £ftct that they took 
upon themflelvee the daty of doing the 
work) as compared with what would have 
been incurred had they confined them- 
selves to satisfying themselves by super- 
vision during the conduct of the work of 
the contractors that the work was pro- 
perly done. In the meantime the further 
hearing of the appeal was adjourned. 

In accordance with the above-mentioned 
order of the Court of Appeal, the magis- 
trate heard further evidence, and found 
as follows: ^'Having heard evidence on 
behalf of the respondents and the appel- 
lants in this case, I find as a fact that 
there was in this case no substantial 
extra expense of supervision incurred by 
the corporation (having regard to the 
ietct that they took upon ^themselves the 
duty of doing the work) as compared 
with what would have been incurred had 
they confined themselves to satisfying 
themselves by supervision during the 
conduct of the work by the company's 
contractor that the work was properly 
done," 

Nov. 27, 1905.— Dcmcktoerta, K.O. 
(with him Courihope'Munroe)^ for the 
Water Board, applied to have the appeal 
restored to the Hst for fucther hearing. 

MoCcM, K.O. (with him Morton Smith), 
for the City Council, admitted that the 
respondents could not succeed upon the 
further finding of the magistrate. 

The CouBT OF Appeal, declining to 
give a decision upon the purely academi- 
cal point whether the City Council were 
entitled to make a charge of 10 per cent, 
for supervision in cases like the present 
one, allowed the appeal with costs of the 
appeal and below, including the costs of 
the proceedings before the magistrate. 

Order aocordingljf. 



Solicitors — Thompson & Debenhams, for Water 
Board ; Allen & Son, for City Oonncil. 
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1905. }■ dodd v. dodd. 

Dec. 19. 
1906. 
March 19. April 27 

[75 L. J. P. 49.] 

Divorce — PeUHon by Wife on Qround 
of Adultery coupled with Desertion — 
Effect of Non-cohabitation Frovieion In- 
serted in Previous Order on Application by 
Petitioner under Summary Jurisdiction 
(Married Women) Act, 1895 (58 <^59 Viet, 
c. 39). 

Desertion as contemplated by the Matri- 
monial Causes Aot^ 1857, must be persistent 
for two years, and cannot be relied on by a 
spouse who has so acted as to prevent the 
time from running. 

The insertion in orders of Justices, made 
under the Summary Jurisdiction (Married 
Women) Act, 1895, of the non-cohabitation 
provision is unnecessary in cases of deser- 
tion or neglect to maintain. If inserted it 
puts cm end to any desertion on the part of 
the husband that may have commenced 
ujithii* the meaning of the Matrimonial 
Causes Act, 1857. 

Smith V. Smith ([1905] M.C. 278 ; 74 
L. J. P. 113 ; [1905] P. 249) not followed. 

Petition of the wife for dissolution of 
marriage on the ground of the desertion 
and adultery of the husband. 

The parties were married on March 26, 
1891, and there had been one child of the 
marriage. The parties separated in 
August, 1896, the petitioner leaving her 
husband, who had given way to drink 
and neglected to provide for her and her 
child. On September 9, 1896, the wife 
obtained an order under the Summary 
Jurisdiction (Married Women^ Act, 1895, 
on the ground of wilful neglect by the 
husband to provide reasonable mainten- 
ance for her and her infiaint child, with a 
provision that she be no longer bound to 
cohabit with her husband, which provision, 
while in force, has by the Act the effect 
in all respects of a judicial separation on 
the ground of cruelty. 

The husband failed to comply with the 
money provision of the order, and adultery 
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on his part in the year 1905 was 
established to the satisfaction of the 
Court. 

W. 0. WUliSy for the petitioner.— The 
case is governed by ^'mith v. Smith 

[1905].^ 

[He also referred to Levy v. Levy 

[1904].»] 

[The President. — ^You are in this diffi- 
culty. It is not very apparent how a 
husband can be said to be guilty of deser- 
tion whose wife has obtained against him 
an order, still on foot, debarring him 
from cohabitation. I had occasion to 
consider that question in Kay v. Kay 

[1904].«] 

The President having intimated that 
he was satisfied with the evidence of 
adultery, directed under the provisions of 
section 5 of the Matrimonial Causes Act, 
1860 (23 & 24 Vict. c. 144), that the 
papers should be sent to the Eling's 
Proctor for the purpose of his appearing, 
in order that the eflect of the magistrate^ 
order on the charge of desertion should 
be argued. The President, however, as 
will 1^ seen in the judgment, found on 
consideration, as a fact, that there was no 
desertion. 

March 19. — The Attorney-General (Sir 
J. Laweon Walton) and (7. F. Lowenthal, 
for the King's Proctor. — The Summary 
Jurisdiction (Married Women) Act, 1895, 
was intended for the benefit of married 
women, and not to be restrictive of their 
rights. It was not intended by the 
creation of a summary remedy to debar a 
wife from the larger relief which this 
Court only is competent to grant. The 
oflence of desertion under the Act of 
1895, not being for two years, is distinct 
from desertion known to the Matrimonial 
Causes Acts. As to the provision in 
section 5, sub-section (a) of the Act of 
1895, that the effect of the order is to be 
that of a judicial separation on the 
ground of cruelty, it is to be noted 
that section 4 is silent as to relieving the 
husband from his legal liabilities, and 

(1) [1906] M.C. 278 ; U L. J. P. 113 ; [1905] 
P. 249. 

(2) 21 Times L. R. 157. 

(3) 73 L. J. P. 108; [1904] P. 382. 



under section 5, sub-section (a), the order 
is not a decree of divorce a menaa et 
thoro, but only relieves the wife from 
her obligations — ^that is^ she is not to 
be compelled to cohabit with her hus- 
band. 

The effect of the provision that the 
order is to have the same effect as a 
decree of judicial separation is that the 
complainant, on further proof of adultery^ 
is entitled to dissolution. It is reason- 
able to suppose that the intention of the 
Legislature was to dispense with the two 
years' period in the case of applicants for 
divorce from the poorer classes, and to 
substitute for the two years* period of 
actual desertion the finding as a £a€t 
by the magistrates of an intention to 
desert. 

There is, however, no inference to be 
drawn — as there would be in a case of 
judicial separation in this Court — ^that 
the husband is not to be received back 
again, if he behave himself. 

It is material that a judicial separation 
on the ground of cruelty is referred to, 
not on the ground of desertion. 

[The President. — Is not this the test? 
Could the wife get a decree for restitution 
of conjugal rights while the magistrate's 
order is on foot ? It is to be noted that 
the inclusion in the order of the provision 
of sub-section (a) is optional merely. To 
make the husbiuid's conduct amount to 
desertion a state of things must exist 
terminable by him.] 

The Act is merely an expansion of the 
Acts of 1878 and 1886. The former dealt 
with cruelty only, and that of 1886, 
though dealing with desertion, merely 
prescribes payments. Neither of them 
contemplated the cutting down of the 
relief to be obtained in this Court, 
nor does the Act of 1895 so contem- 
plate. 

W. 0. WUlis, for the petitioner. 

April 27. — Sir Gorell Barnes (The 
President).— This is a suit for divorce 
by the petitioner, a wife, in an unde- 
fended case, on the alleged grounds of her 
husband's adultery and desertion without 
reasonable excuse for two years and up- 
wards. The case originally came before 
me on December 19, 1905, when evidence 
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of the £ict8 was given, and the adultery 
was established by the evidence ; but the 
facts with regard to the desertion have 
given rise to a question of importance — of 
importance, indeed, far beyond that which 
is at first sight apparent. Having regard 
to this and to the fact that there have 
been two undefended cases — namely, 
Levy V. Levy ^ and Smith v. SmMy^ in 
each of which a similar point was raised 
to that which causes the present diffi- 
culty, and in each of which the point was 
disposed of without the Court having the 
advantage of an opposing argument, I 
thought it desirable to ta;ke advantage of 
the provisions of section 5 of the Matri- 
monial Causes Act, 1860, by directing 
that the papers in the matter should be 
sent to the King's Proctor in order that 
he might instruct counsel to argue the 
case before the Court. Accordingly the 
case was again considered before me, the 
Attorney-General arguing on behalf of 
the King's Proctor,, and the petitioner's 
counsel also being heard. 

The facts necessary to state in order 
that the point may be appreciated are as 
follows: On March 26, 1891, the peti- 
tioner was married to the respondent, a 
provision merchant, of Manchester. There 
was one child of the marriage, bom in 
1892. In the year 1896 it appears that 
the husband had given way to drink, had 
lost his business, and, though living with 
his wife, was neglecting to provide for her 
and the child, and was being kept by her ; 
and in consequence, on August 21 in that 
year the petitioner left him and went to 
her mother. In the following month of 
September the petitioner applied to the 
stipendiary magistrate at Manchester, 
under the provisions of the Summary 
Jurisdiction (Married Women) Act, 1895, 
complaining that her husband had been 
guilty of wilful neglect to provide reason- 
able maintenance for her and her infant 
child, and that by such neglect the re- 
spondent had caused her to leave and live 
separately and apart from him, and she 
sought to obtain an order under the pro- 
visions of that Act. On September 9, 
1896, the stipendiary magistrate made an 
order, from which it appears that the 
respondent appeared, and that it was 
ordered that the petitioner should be no 



longer bound to cohabit with her husband, 
that the legal custody of the child should 
be given to the petitioner, and that the 
respondent should pay to the petitioner a 
weekly sum of lO^., and 6«. 6(2. for the 
petitioner's costs. 

The respondent did not pay anything 
under the order, and the petitioner ac- 
cordingly took steps to enforce it by 
summoning the respondent two or three 
times ; but no payment was, in fact, made 
by him, and since that time the petitioner 
has been living with her mother. On 
August 5, 1905, the petitioner having 
ascertained, as she alleged, that her hus- 
band had been guilty of adultery, filed 
her petition in the present suit to obtain 
a decree of divorce on the grounds afore- 
said. 

From the date of the magistrate's order 
it appears that the petitioner had not had 
any communication with her husband. 
The evidence satisfied me that the adul-* 
tery on the part of the respondent was 
established, and theroforo the right of the 
petitioner to succeed in the present peti- 
tion depends upon whether there has been 
desertion on the part of the respondent 
for two years and upwards. The separa- 
tion between the parties having taken 
place in 1896, far moro than two years has 
elapsed since that date up to the com- 
mencement of the present suit ; but two 
questions arise — namely, whether the 
evidence shewed any desertion on the 
part of the respondent, and, if it did, what 
was the eflfect of the magistrate's order of 
September, 1896? 

With regard to the first point I have 
had the opportunity since the arguments 
wero heard of reading the shorthand 
notes of the evidence taken in the case, 
and possibly because the papers had been 
sent to the King's Proctor with the in- 
tention of dirocting his attention to the 
general legal question raised, and the 
arguments beforo me wero confined to 
that question, I had not, until I had 
read the notes, sufficiently appreciated 
this first point. It had been rather 
assumed that the Court would find from 
the whole of the facts given in evidence 
that thero had been desertion by the 
respondent in accordance with the prin- 
ciples laid down in Siokert v. Sickert 

2 
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[1899],^ where I held that desertion is not 
to be tested by merely ascertaining which 
party left the matrimonial home first, and 
that the one who intends bringing the 
cohabitation to an end commits the act 
of desertion. But I am satisfied upon 
the evidence in this case that the hus- 
band had no intention of bringing the 
cohabitation to an end. He was in fact 
living upon his wife, who was keeping him, 
and no doubt desirous of remainins with 
her, but as he was drinking and domg no 
work she left him. She did not summon 
him for desertion but for neglect to 
maintain ; in fact she wanted to get rid of 
him, and did so. I find therefore that 
the husband was not guilty of desertion for 
two years and upwkrds, or at all, and 
that is really sufficient to dispose of the 



It is not, as a rule, wise to express any 
opinion on points which are not strictly 
necessary to the decision of a case ; but, 
having regard to the fact that this case 
has been argued by the Attorney-Qeneral 
for the King's Proctor with the object of 
obtaining a decision upon the legal ques- 
tion supposed to have been raised and 
of reviewing the decisions in the two 
undefended cases above mentioned, and 
to the fact that the point is sure to come 
up again when it might not be convenient 
to have it argued as this case has been, 
and to the advantage which it may be to 
magistrates throughout the country to 
have the opinion of this Court upon the 
matter, I have decided to express the 
opinion I have formed as to the efiect of 
the magistrate's order. Desertion con- 
templated by the Act of 1857 must be 
desertion without reasonable excuse for 
two years or upwards; and in order to 
maintain desertion throughout that period 
there must be, in &ct, a state of things 
which keeps up the desertion throughout 
the whole of that period. I have so held 
in the case of Kay v. Kay? That was 
a case in which a supplemental petition 
alleging desertion for two years and up- 
wanis had been filed, but the desertion 
found did not occur as much as two years 
prior to the date of the original petition ; 
and it was held that the filing or prosecu- 
tion of a suit for dissolution of marriage 
(4) 68 L. J. P. 114 ; [18^9] P. 278. 



precluded the petitioner from successfully 
pleading that the period of desertion was 
running during the time when the suit 
was being maintained, as nothing had 
happened to entitle the wife to reftise to 
return to the husband, if he bad desired 
to put an end to the desertion, and the 
petitioner had put it out of the power of 
the respondent to do anything, and oould 
not be held entitled to treat him as 
continuing to desert her. Therefore the 
question I am now considering in this 
case is whether, when the two years had 
not been completed at the time of the 
magistrate's order, that order had the 
efiect of preventing the desertion, if there 
had been desertion, continuing after the 
date of the order. 

But first there is a technical point to 
dispose of, which was not taken by the 
Attomey-Gkneral, no doubt because he 
was concerned with the broad legal ques- 
tion, nor pressed, so Cat as I recollect, by 
the petitioner's oounsel, that having re- 
gard to the form of the order in this case 
it might be treated as a nullity, because 
it might be considered as bad on the face 
of it. The order does not state upon its 
fisuse the finding of £sust upon which the 
order was made ; in other words, it does 
not state on the fistce of it that the re- 
spondent had been guilty of wilful neglect 
to provide reasonable maintenance for 
the petitioner and her child, and that by 
such neglect he had caused her to leave 
and live separately and apart from him. 
It might be said that I could therefore 
ignore the order and treat it as if it had 
never been applied for and made, on the 
general principle that a magistrate's order 
ought to state the finding of &ct essential 
to the exercise of the jurisdiction — see 
the observations in the case of Braton v. 
Brown [l898]^; but it is necessary to 
observe, first, that this point is highly 
technical, and, on an appeal to this Division, 
the defect could have been corrected ; that 
the petitioner acted upon the order and 
endeavoured to enforce it, and that it 
undoubtedly was treated by both parties 
as being an effective order ; and, further, 
that in the case of Braum v. Brown ^ the 
effect of the provisions of the Summary 
Jurisdiction Acts and of the forms which 
(6) 79L. T. 102; 62 J. P. 711. 
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are provided for use under those Acta 
was not fully considered. According to 
section 8 of the Act of 1806 all applica- 
tions under it are to be made in accord- 
ance with the Summary Jurisdiction Acts ; 
and, without going through the details 
of those Acts as they at present stand, it 
is sufficient to observe that rule 31 of th6 
Summary Jurisdiction Eules, 1886, pro- 
vided that the forms in the schedule 
thereto, or forms to the like effect, might 
be used with such variations as circum- 
stances might require, and the forms of 
orders in that schedule omit to state * 
whether the complaint is found and ad- 
judged to be true ; so that, although in 
strictness the order ought to state the 
findings of &ct essential to jurisdiction, 
having regard to the provisions of the 
Act and Bules to which I have just 
referred, I am not prepared to hold with- 
out further argument that this order 
ought to be treated as bad on the fiftce 
of it. I might point out, however, 
that it is desirable that the practice 
adopted, I believe, by the magistrates in 
London, of stating that the cause of 
complaint is found to be true is desir- 
able in order to avoid any such difficulty 
as arises in the present case upon this 
point. 

Assuming, then^ the order to be an 
operative order, I will first consider the 
effect of the two cases which have already 
been decided — namely. Levy v. Levy^ 
and SmM v. Smith.^ I have been fur- 
nished by the King^s Proctor with a 
transcript of the official shorthand-writer's 
notes of the case of Levy v. Levy^^ and it 
is quite clear from a perusal of them that 
the discussion in that undefended case 
was of a very short character, and that 
no considered judgment by Lord St. 
Holier was given upon the point. With 
regard to tiie case of Smith v. SmUh^^ 
Mr. Justice Bargrave Deane appears to 
have come to the conclusion in that case, 
without having had the benefit of any 
argument, except that on the part of the 
petitioner, that he could ignore the 
operation of the order made by the 
magistrates as not affecting the jurisdic- 
tion of the Oourt. I agree that the order 
does not affect the jurisdiction of this 
Court ; but desertion is a question of hct^ 



and if something has taken place which 
puts an end to the desertion running on — 
just as, for instance, an agreement to live 
separate made after desertion would do-~ 
then the Oourt cannot find thefisust of the 
necessary desertion for two years or 
upwards. Fdr the reasons wluch will 
appear, I do not think I can follow that 
case after the very full discussion this 
case has had. In this Oourt decisions in 
undefended cases, when the Oourt has not 
had the benefit of an argument on both 
sides, have not been treated as so binding 
that the Oourt, when it has the opportu- 
nity of a fuller consideration, is compelled 
to follow them. 

To arrive at a conclusion about this 
matter it is necessary to examine with 
some care the whole of the l^slation 
affecting the question. According to the 
Matrimonial Causes Act, 1857, s. 7, no 
decree for divorce a menea ei thoro was to 
be made thereunder ; but in all cases in 
which a decree of divorce a menea et thoro 
might be pronounced the Oourt mi^ht 
pronounce a decree for judicial separation 
which should have the same force and the 
same consequences as a divorce a menea 
et thoro then had. By section 16 a decree 
of judicial separation might be obtained 
either by the husband or wife on the 
ground of adultery, or cruelty, or desertion 
without cause for two years or upwards. 
By section 17 an application for judicial 
separation might be made by either the 
husband or wife by petition to the Divorce 
Oourt and also to the Judges of assize. 
This latter provision was the subject of 
much discussion at the time, and in the 
following year (1858), by section 19 of the 
Matrimonial Causes Act of that year, the 
provision for judicial separation by peti- 
tion to a Judge of assize was rep^ed, 
and so matters remained until 1878. By 
section 4 of the Matrimonial Causes Act 
of that year it was provided that if a 
husband should be convicted summarily 
or otherwise of an aggravated assault 
within the meaning of section 43 of the 
Offences against the Person Act, 1861 
^4 & 25 Vict. c. 100), upon his wife, the 
Court or magistrate before whom he 
should be so convicted might, if satisfied 
that the future safety of the wife was in 
peril, order that the wife should be no 
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longer bound to cohabit with her hus- 
band, and such order should have 
the same force and effect in all re- 
spects as a decree of judicial separa- 
tion on the ground of cruelty, and 
that such order might further provide — 
first, for the payment by the husband to 
the wife of weekly sums, which payments 
were to be enforced as therein provided, 
and the Court or magistrate by whom any 
such order for payment of money should 
be made should have power from time to 
time to vary the same on an application 
by either the husband or wife upon proof 
that the means of the husband or wife had 
been altered since the original order, or 
any subsequent order varying it, should 
have been made; and secondly, forgiving 
the custody of the children under ten 
years of age to the wife; and the said 
section further provided that any order 
for payment of money or for custody of 
the children might be discharged by the 
Court or magistrate by whom such order 
was made upon proof that the wife had, 
since the making thereof, been guilty of 
adultery. 

As bearing upon the point under con- 
sideration it is important to notice that 
the words as to non-cohabitation are the 
words which are adopted in section 5, 
sub-section (a) of the Act of 1895, and 
that it seems clear that the object of in- 
serting them in section 4 of the Act of 
1878 was to make a complete separation 
between husband and wife because the 
safety of the wife required it. No power 
i^ contained in the section to make 
an order without this provision, or to vary 
or discharge that order otherwise than 
with regard to the payment of money and 
the custody of the children, and so it 
would remain in permanent operation 
because it originated in the necessity for 
providing for the future safety of the 
wife. 

The contention in the present case on 
the part of the petitioner is that similar 
words as to non-cohabitation in the Act 
of 1895 are to have a totally different 
construction. 

The next Act to refer to is the Main- 
tenance in Case of Desertion Act, 1886 
(49 & 60 Vict. c. 52). According to that 
Act, a wife might summon her husband 



for desertion, and the Justices or magis- 
trates, if satisfied that the husband was 
able wholly or in part to maintain his 
wife or his wife and £9imily, but wilfully 
refused or neglected so to do, and had 
deserted his wife, might order a weekly 
payment, which might be afberwards 
varied or discharged in certain circum- 
stances as therein provided ; but the Act 
contained no power to make a non- 
cohabitation order in cases of desertion, 
and the usual form of order made was 
that the payments should be made so long 
aj9 the desertion continued. 

Then, coming to the Act of 1895, it is 
important to notice at the outset that that 
Act is an Act to amend the law iBlating 
to thesummaryjurisdictionof magistrates 
in reference to married women. It is not 
an Act which alters, nor do any of its 
provisions appear to me to affect, the 
Matrimonial Causes Acts applicable to this 
Court, nor was it intendcKl to vary, nor 
does it in fact vary, the causes for 
which a divorce may be obtained. Sec- 
tion 4 of the Act gives ^ye grounds, for 
any one of which a married woman may 
lay a complaint and obtain an order or 
onlers under the Act. Those grounds 
are these : First, where the husband 
shall have been convicted of an aggra- 
vated assault upon her within the mean- 
ing of section 43 of the Offences against 
the Person Act, 1861 ; secondly, where 
the husband shall have been convicted 
upon an indictment of an assault upon 
her and sentenced to pay a fine of more 
than 5^. or to a term of imprisonment 
exceeding two months; thirdly, where 
the hushand shall have deserted her; 
fourthly, where the husband shall have 
been guUty of persistent cruelty to her ; 
and fifthly, where he shall have been 
guilty of wilful neglect to provide 
reasonable maintenance for her or her 
infant children whom he is legally liable 
to maintain, and in each of such cases — 
namely, of persistent cruelty or neglect 
to maintain — shall by such cruelty or 
neglect have caused her to leave ancl live 
separately and apart from him. 

Section 5 provides that the Court of 
summary jurisdiction to which any 
application under the Act is made may 
make an order or orders containing aU 
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or any of the provisions following — 
namely, (a) a provision that the applicant 
be no longer bound to cohabit with her 
hosband, which provision, while in force, 
shall have the force in all respects of a 
decree of judicial separation on the 
ground of xnruelty ; (6) a provision as 
to the custody of children ; (c) a provi- 
sion as to weekly payments to the wife 
not exceeding 2L per week ; and (d) a 
provision as to the payment of costs. 

Section 6 is not material to the present 
case. 

Section 7 gives power to the Court on 
the application of the married woman or 
of the husband, and upon cause being 
shewn upon fresh evidence to the eatis- 
&ction of the Court, at any time to alter, 
vary, or discharge any order, and to 
increase or diminish the amount of the 
weekly payments so that the same do not 
in any case exceed the weekly sum of 21, 
But where an order has been made it is 
very difficult to get rid of, except possibly 
as to the amount of payment or custody of 
children — see as to the meaning of the 
term ^ fresh evidence,'' Johnson v. John- 
wn [1899].^ 

It would seem as if the magistrates had 
not a simple discretion to discharge the 
original order, and it is very important 
to notice that the Act appears to contain 
no provisions expressly empowering the 
magistrates to make original orders for 
temporary separation or of a probationary 
character, with suchconditions and restric- 
tions as might be useful, though such 
orders might meet the needs of many 
cases in which time for reflection and 
amendment nught end the trouble. 

Section 8 provides that all applications 
under the Act shall be made in accordance 
with the Summary Jurisdiction Acts. 

Section 10 gives power to the Court, if 
in its opinion the matters in question 
between the parties, or any of them, may 
be more conveniently dealt with by the 
High Court, to refuse to make an order 
under the Act. , 

It will be seen that the Act is an 
amalgamation of the two Acts of 1878 
and 1886. In practice, I believe, since 
1895 the difference between cases involv- 

(6) [1900] M.C. 21 ; 69 L. J. P. 13 ; [1900] 
P. 19. 



ing the wife's safety and cases in the 
nature of desertion or neglect to main- 
tain appears to have been lost sight of, 
and the orders under the Act of 1895 
have been made in a form commencing 
with the non-cohabitation provision, and 
following with the others as to custody 
and payment of an allowance and costs. 
This ought to be noted, because it is 
unnecessary, as I will point out more 
fully later on, in desertion cases or cases 
such as the present of neglect to maintain, 
that the non-cohabitation provision should 
be inserted, unless, indeed, the applicant 
particularly desires to have it. It ought 
also to be noted that the power of magis- 
trates appears to be discretionary. The 
words are, " The Court may make an order 
or orders," the language does not appear to 
impose upon them an absolute obligation 
to do so ; and, however this may be, it is 
certainly dear that the order may contain 
all or any of the provisions aforesaid, and 
therefore that only such provisions should 
be inserted in the orders as are necessary 
to meet the justice of the case. 

This, then, brings me to the considera- 
tion of what effect is to be given to what 
I may term the non-cohabitation provision 
when it has been inserted in an order. 
The language of that provision I have 
above stated. The argument for the 
petitioner was to the effect that this pro- 
vision was simply for the wife's protec- 
tion, and has no effect on the husband's 
duties ; and that, although the wife is no 
longer bound to cohabit with her husband, 
yet he is still under the duty to do so if 
required. But where do these words as 
to non -cohabitation come from ? Clearly, 
I think, from the Act of 1878, where the 
object was to provide for the wife's safety, 
and to make her completely free ftom 
her husband, as I have already pointed 
out ; and I confess that I fsdl to appreciate 
the argument that if she be not bound to 
cohabit yet he still is. But, still further, 
words are added as follows : '' which pro- 
vision while in force shall have the force 
in all respects of a decree of judicial 
separation on the grounds of cruelty.'' 
Now what is the effect of these words ? 
In my opinion their effect is to be 
gathered from the provisions of sec- 
tions 7, 25, and 26 of the Act of 1857, the 
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result of which is that a wife, in a case 
of judicial separation, is to be considered 
as a fwM add in respect of property which 
she may acquire, and also for the pur- 
poses of contract and wrongs and in- 
juries, and suing and being sued in any 
civil proceedings. She thus obtains com- 
plete protection from her husband; he 
can in no way interfere with her. 

It was, however, argued that if the 
non-cohabitation provision is to have in 
all respects the force of a decree of judicial 
separation on the ground of cruelty, then 
a wife having obtained such an order, 
though there had been no cruelty in £act 
nor desertion for two years or upwards 
by the husband, could at once, upon proof 
of adultery, sue him for a divorce. In 
my opinion this argument, though in- 
genious, is entirely unsound. To uphold 
it would in effect be permitting the Act 
of 1895 to alter the Act of 1857, though 
the Act of 1895 is only an Act to amend 
the law relating to the summary juris- 
diction of magistrates in reference to 
married women, and contains no express 
provision varying or amending the Act of 
1857, and would in effect be giving new 
grounds upon which a divorce could be 
obtained by a woman. The argument 
appears to me to be based upon a mis- 
conception. The order is not a decree of 
judicial separation on the ground of 
cruelty. It is merely to have the Fame 
effects, which are what I have already 
stated. In cases of cruelty and adultery, 
if cruelty be proved a judicial separation 
may be obtained. If adultery be after- 
wards proved the Court, '< if satiefied " 
that both cruelty and adultery have been 
proved, may grant a decree of divorce — see 
sections 27 and 31 of the Act of 1857. 
The cruelty already found in the judicial 
separation suit has been proved, and the 
parties are estopped from disputing this. 
But how can the Court be satisfied that 
there has been both cruelty and adultery 
if, though adultery be proved, it merely 
has before it, in addition, a magistrate's 
order which has no cruelty for its founda- 
tion? 

The Attorney-General, however, went 
further, and suggested that the Act 
of 1895 was intended to do away with 
the two years' limit in poor cases. I 



confess I cannot follow this. There is no 
repeal of this limit ; and why should it 
be allowed in poor cases rather than in 
other cases 1 If the Act of 1895 wero ta 
have the effect contended for, there would 
seem to be no reason why any wife de- 
serted by her husband oould not apply to 
the magistrates for a non-cohabitation 
order, and then, upon proof of adultery, 
get a decree of divorce and maintenanco 
from this Court. The answer is that the 
powers of this Court to grant a decree of 
divorce are limited to certain specific 
causes which the Act of 1895 does not 
touch. 

Further, it is important to notice that, 
if a husband refuses to return to his wife, 
a suit for restitution can be brought ; and 
if a decree be obtained, and the respon- 
dent fails to comply with it, then, by 
virtue of the provisions of the li^tri- 
monial Causes Act, 1884, such non-com- 
pliance is to have the effect of desertion 
for two years and upwards, so that a suit 
for judicial separation can then follow, 
or, if there be adultery as well, a suit 
for divorce can then at once be main- 
tained. 

This course has been adopted in a great 
many cases which have come before this 
Court, and by it the two years' limit has, 
in such cases, been got rid of. In the 
present case, perhaps, want of means 
(though I have no evidence about this) 
might have hindered the petitioner from 
taking such a course, though such a suit 
is an inexpensive matter where not de- 
fended ; but it is dear from the evidence 
that the petitioner would not have been 
likely to take such a course, because it 
would seem probable that her husband 
would only have been too glad to come 
back to her to be kept by her. 

It was said that section 10 of the Act 
of 1895 countenances the above sugges- 
tion, because the magistrates, it was said, 
have a discretion in making an order, 
and may refuse to make one. But this 
cannot depend on the position of the 
people; it depends expressly on the 
question of convenience, as, for instance, 
if the Court of summary jurisdiotion 
cannot grant adequate relief, or perhaps, 
has not the means of compelling the 
necessary evidence. 
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LasUjy it was tirged for the petitioner 
that to refuse a decree will inflict great 
hardship upon her. That may be; but 
she asked for and obtained a non-cohabi- 
tation order, which put an end to the 
desertion ; and it is in order to avoid such 
difficulties in future that it is desirable to 
consider how this jurisdiction of the 
magistrates should be exercised in suit- 
able cases. I have already pointed out that 
the magistrate's order may contain all or 
any of the provisions mentioned in sec- 
tion 5 of the Act of 1 895, and it seems most 
important to consider whether it is de- 
sirable that the non-cohabitation pro- 
vision should be inserted except in those 
cases where the wife's safety is involved, 
or where for some other reason it is 
necessary to insert it. It does not appear 
to have been necessary to have such a 
provision under the Act of 1886, and 
there seems to be no reason why it 
should be inserted in mere desertion 
cases now. This gives rise to the 
general consideration of the effect of these 
orders. 

Now at the time when the Act of 1895 
was passing through Parliament it is 
remarkable that there should have heen 
practically no discussion in either House 
as to the probable general result and 
effect of the then propmed legislation. The 
reports in Eanaard, so £Etr as I have been 
aUe to find, shew that the Act passed 
almost without anything being said about 
it^ although it went far beyond being a 
consolidation Act, and gave power to grant 
non-cohabitation orders in large classies of 
cases where such power did not exist 
before. Those who were concerned with 
it appear to have had Uieir minds, if not 
entirely, yet mainly, set on the protection 
of women, rather than on the general 
effect of the Act and its probable in- 
fluence on the morality of the country. 

The following statistics have an im- 
portant bearing on the matter under 
consideration. The numbers of the matri- 
monial causes heard in this Gourt were — 
in 1886, 505; in 1896, 609; and in 
1903, 743. Yery few suits are now 
brought in this Court for judicial separa- 
tion. The number of orders made by 
Courts of summary jurisdiction under 
the Acts prior to that of 1895 was, in 



1895, 1,035. The Act of 1895 came into 
force on January 1, 1896, and in that 
year the number of seps^ration orders 
made by the Courts of summary juris- 
diction amounted to the large figure of 
5,399, and the number rose in 1903 to 
7,292. I have not before me the statistics 
for 1904 and 1905. The figures for those 
years will probably be greater and not 
less. These figures certainly give food 
for reflection. I can obtain no figures 
which would shew in what number of 
cases the parties have come together 
again. I have sat on most of the appeals 
under the Act of 1895 ; and although, no 
doubt, there are many hfid oases calling 
for the exercise of the jurisdiction of the 
magistrates, I am convinced that the 
result of the Act has been to cause women 
in numerous cases to rush off to the Court 
on slight provocation, and to endeavour 
to m^e a case sufficient to obtain an 
order. This view was forcibly expressed 
in a recent communication to the Timea 
by a very experienced Metropolitan magis- 
trate. Probably the experience of other 
magistrates is much the same. I have 
frequently noticed that the magistrates 
have done all in their power to reconcile 
the parties, and have adjourned cases 
from time to time with this object ; and I 
expect that this has generally been the 
case, and that the magistrates have so for 
as possible endeavoured to keep these 
applications within bounds. 

At the same time it may be doubted 
whether these summary proceedings are 
suitable for the determination of matters 
which affect the whole future life of the 
parties and their children. 

There is, further, a broad and very 
serious ground upon which the operation 
of these orders is open to question, having 
regard to the very large extent to which 
they are being obtained — namely, that at 
the rate of over seven thousand a year, 
BO that at any given time there must 
be an extremely large number of people 
living separate under orders made during 
the previous years. That ground is that 
the direct tendency of these orders appears 
to be to encourage immorality and to pro- 
duce deplorable results. 

Applied first in an age remote, and in a 
state of sodety different from the present^ 
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the remedy of permanent separation for 
matrimonial grievances would always 
seem to have been injudidoas, even in 
days when persons could not escape from 
their surroundings as they now can, and 
when they were more amenable to the 
pressure and censures of the Church, and 
IS now probably to be regarded as more 
unsatis&ctory still, and as tending to 
demoralisation and providing inadequate 
justice to the innocent. 

At the time of the Reformation, the 
Boyal Commission issued by Henry 8, 
and renewed by Edward 6, composed 
of ecclesiastics, civilians, and common 
lawyers, enquired into this subject. The 
project of reforming the law came to an 
end with the death of the latter king, but 
the Commissioners' report was printed in 
the reign of Elizabeth, under the title 
BefarmatiQ Legum Ecdesiaatioarum, and 
the recommendations were to the 
effect, inter alta^ that separation a menaa 
ei thoro should be abolished as productive 
of great abuses and scandal in the mar- 
riage state, and that, while restrictions 
and punishment should be imposed upon 
the guilty party, the innocent party 
should be permitted to obtain a divorce 
for, among other grounds, desertion — see 
Reeise^ History (2nd ed.), vol. 4, pp. 547, 
548, summarising Ref. Leg. Bed. 47-56. 
Desertion is a ground in Scotland and in 
certain other countries. Nothing, how- 
ever, was done by the Legislature, and 
marriage remained indissoluble, except by 
Act of Parliament, until 1857, when, 
after much controversy, the Act of that 
year was passed, which can hardly be held 
to have attained to finality. By it the 
right of divorce was given, but confined 
to the cases specified therein. The re- 
marks of Mr. Bishop, in his work on 
marriage and divorce (6th ed.), s. 37, on 
the state of things which existed in 
England before that Act are deserving of 
a most careful perusal. But the figures I 
have given above shew the limited appli- 
cation of this Act, especially having 
regard to the great increase in the popu- 
lation of this country; and the applica- 
tions under the Summary Jurisdiction 
Act appear to be made partly for want of 
means to bring the cases before the 
Court, and partly because the causes 



for orders effecting permanent separation 
are wider than l^e causes for granting 
divorce. 

That the tendency of these orders is to 
encourage immorality, bearing in mind 
that human nature is what it is and the 
classes of persons with whom the magis- 
trates usually have to deal, I doubt 
whether any one of experience sufficient to 
judge will deny. That is the opinion 
which I have formed after long experience 
in this Court, where case after case shews 
what so often follows from these orders, 
and discloses a most unsatisfactory state 
of things. It is an opinion in aoconi with 
that expressed in very forcible language 
by Mr. Bishop on the subject of *' Divorce 
a Mensa et Thoro," uhi tupra, s. 29, where 
he collects the opinions of certain distin- 
guished writers on the subject. The pro- 
visions of the German Code, 1564-1576, 
and French Code may be usefully studied 
as bearing upon the subject under con- 
sideration, especially those which relate 
to the powers as to turning a decree 
of judicial separation into a decree of 
divorce. 

I will first observe that these separation 
orders can only be obtained by a wife, 
except in the one case recently provided 
for by the Licensing Act of 1902, when a 
wife is an habitual drunkard as defined by 
the Habitual Drunkards Act, 1879 (a 
case, by the way, difficult of proof, haviitf 
regard to the definition there given), and 
it is most remarkable that in the present 
state of the law, while on the one hand it 
is more difficult for a woman to procure a 
divorce than for a man, because she must 
prove adultery and one of certain other 
offences, whereas he has only to prove 
adultery, yet, on the other hand, she can 
obtain a separation order from the magis- 
trate for the causes specified in the Act of 
1895, but he can obtain no order at all, 
however unbearable his life may have 
become from his wife's drunkenness 

S short of her becoming an habitual 
Irunkard within the meaning of the Act 
of 1879), violence, desertion, or other 
cause. Moreover, these orders r^dly 
impose a more serious penalty in the 
cases to which they apply than a decree 
of divorce would, for the result of a 
decree of judicial separation against a 
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man is more severe to bim, and in certain 
cases even to a woman, than a decree of 
divorce. The consequences of each are 
in most cases very much the same, except 
that the former imposes the disability of 
re-marriage, while the latter does not ; so 
that, for instance, a man may be more 
severely punished for the offence of 
adultery than for the same offenoe coupled 
with cruelty or desertion for two years or 
upwards ; and, farther, in the latter case 
the wife has the option of choosing 
whether to apply for separation or 
divorce. 

With regard to the orders obtained by 
wives against husbands, case after case in 
this Court shews that, rather than pay 
the allowance ordered, the man goes else- 
where^-either to another town, or to 
America, or to the colonies, and forms 
other ties almost as a matter of course. 

Again, a very frequent case in this 
Oourt is where a wife by her own be- 
haviour, such as drunkenness, violence, 
and neglect of home and children, causes 
her husband to leave her. She then 
takes out a summons against him for 
desertion ; he appears and agrees to pay 
so much per week rather than go back. 
She is found misconducting herself, as 
might be expected ; he sues for a divorce, 
and asks the Court to exercise its discre- 
tion in his £skvour, notwithstanding that 
he had left her. These are illustrations, 
and are only brought to notice in this 
Oourt when there is money enough for 
one of the parties to sue for a divorce. 
It is easy to guess at the state of things 
in the mass of cases where there are not 
sufficient means for this purpose, or 
where both parties are guilty of sixnilar 
offences. 

I am anxious not to travel out of my 
province, which iBJus dioere nonjua dare ; 
but thiB point as to how the Act of 1895 
can be administered with regard to the 
non-cohabitation part of the order by the 
magiskiites, who nave, as noticed above, 
certain diso^tionary powers, and can to 
a certain extent control the working of 
the Act so as to prevent, as far as possible, 
evil results, gives rise to the foregoing 

fineral obeeirations ; and having, since 
first sat on the bench in 1892, found it 
necessary to make myself &mUiar with 



the history of the laws governing the 
relations of husband and wife, and the 
discussions which have from time to time 
taken place relating thereto, more par- 
ticularly at the time of the passing of the 
Act of 1857, and the results of those laws, 
of which experience in this Court gives 
very considerable opportunities of judging, 
it is desirable, in my judgment, as bearing 
on the subject under consideration, to 
express the conviction which has forced 
itself upon me, that permanent separa- 
tion without divorce has a distinct 
tendency to encourage immorality, and 
is an unsatis&ctory remedy to apply 
to the evils which it is supposed to 
prevent. 

That the present state of the English 
law of divorce and separation is not satis- 
&ctory can hardly be doubted. The law 
is full of inconsistencies, anomalies, and 
inequalities, amounting almost to absur- 
dities, and it does not produce desirable 
results in certain important respects. 
Whether any, and what, remedy should be 
applied raises extremely difficult questions, 
the importance of which can hardly be 
over-estimated, for they touch that basis 
on which society rests — the principle of 
marriage being the fundamental basis 
upon which this and other civilised 
nations have built up their social systems ; 
and it would be most detrimental to the 
best interests of fieunOy life, society, and 
the State to permit of divorces being 
lightly and easily obtained, or to allow 
any law which was wide enough to mili- 
tate by its laxity against the principle of 
marriage. It is not necessary for me 
now to express a formal and final opinion 
upon these serious questions; but the 
consideration of what I have found it 
necessary to deal with in this judgment 
brings prominently forward the question 
whether, assuming divorce is to be allowed 
at all, as it has b^n in England by judi- 
cial decree for the past fifty years, and for 
a long time before that by Act of Par- 
liament, any reform would be effective 
and adequate which did not abolish per- 
manent separation as distinguished from 
divorce, place the sexes on an equality 
as regards offence and relief, and permit 
a decree being obtained for such definite 
grave causes of offence as render future 
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cohabitation impracticable and frostrate 
the objects of marriage, and whether 
such reform would not largely tend to 
greater propriety and enhiuice that re- 
spect for the sanctity of the marriage tie 
which is so essential in the best interests 
of society and the State. It is sufficient 
at present to say that from what I have 
pointed out there appears to be good 
reason for reform, and that probably it 
would be found that it should be in the 
direction above indicated. 

The petition for divorce in this case must 
be dismissed, for the wife has only proved 
adulteiy, and that is not sufficient to 
enable her to obtain a decree of divorce ; 
and it will not be any ibatisfiiction to her 
to know that if her case had arisen and 
her suit could have been brought in 
Scotland or most other civilised countries 
she would have succeeded. 



Solioitors— Ciowders, Vizaid, Oldham ft Co., 
agents for J. Hialop, Manchester; King's 
Fiootor. 

[Reported hy R. M. Middleton, Eiq^ 
Rarriiter-at'Law, 
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[76 L. J. K.B. 480.] 

Highway — Motor Car — Convietion for 
Driving at ExeeMive Speedy ** hewing re- 
gard toaUthe cireumataneea of the etue" 
— Appeal to Quarter Seesuma — Evidence 
ae to Traffic UeuaUy on Road — Admiaai' 
biiUy^Motor Car Act, 1903 (3 Edw. 7. 
0. 36), «. l,«u(-«. 1. 

The appellant wae convicted under aec- 
tion 1, aub-eeotion I of the Motor Car Act^ 
1903,/or having driven a motor oar on a 
certain highway ai a speed tohieh woe 
dangerous to the pMic, " having regard to 
aU the circumHances of the case " : — Held, 
that ai the hearing of an appeal to quarter 
sessions from such conviction evidence was 
properly admitted as to the traffic thai 
might reasonably be expected to he on the 
highway in gueaticn. 



Oase stated by the quarter sessions for 
the county of Gloucester. 

The appelant Elwes was convicted at 
the Cheltenham Petty Sessions under sec- 
tion 1, sub-section 1 of the Motor Car 
Act, 1903,^ and fined 2/. The conviction, 
as drawn up, was (so &r as material) in 
the following terms : 

"Cecil Mwes ... is this day con- 
victed for that he on March 17, 1905, at 
Cheltenham . . • did drive a motor car 
on a public highway there situate at a 
speed which was dangerous to the public 
having regard to all the circumstances of 
the case contrary to the statute in such 
case made and provided, and it is ad- 
judged " Ac. 

^rom that conviction the appellant 
appealed to quarter sessions, and at the 
hearing of the appeal the following fiute 
were proved : 

The appellant on March 17, 1906, in 
Cheltenham, drove a motor car along a 
highway known as the Promenade, at 
four o'clock in the afternoon, at a very 
fast speed ; witnesses for the prosecution 
sJleged that it was going twenty miles an 
hour or over. The appellant admitted 
that twenty miles an hour would be too 
fiist a rate at which to drive a car down 
the Promenade, but he alleged that he 
was not going more than fifteen miles an 
hour on this occasion. 

At the time of the alleged offence there 
was little vehicular traffic in the carriage- 
way of the Promenade, and no person was, 
in &ct, in danger owing to the driving 
of the motor car by the appellant The 
Promenade was more used than any high- 
way in Cheltenham, and the small amount 
of traffic at the time of the commission of 
the alleged offence was unusual. 

The quarter sessions held as a fact that 
at the time in question the appellant was 
driving at a speed which was dangerous 
to the public, having regard to all the 

(1) Motor Car Act, 1903, s. 1, sub-i. 1 : •• If 
any person drives a motor car on a pablic high- 
way ... at a speed or in a manner which is 
dangeroas to the pablic, having regard to all 
the droamstanoes of the case, indnding the 
nature, condition and nse of the highway, and 
to the amonnt of tjraffio which actually is at 
the time, or which might reasonably be expected 
to be, on the highway, that person shall be 
guilty of an offence nnaer this Act** 
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eircomBtances of the case. They came to 
this conclusion from the evidence given 
by various witnesses, who spoke as to the 
pace at which the motor car was going 
and the traffic that was usually in the 
Promenade at the time of day when the 
ofiTence was committed, and as to the diffi- 
culty, when in the Promenade, of seeing 
the approach of traffic from the many 
side streets leading into the Promenade. • 

The admission of evidence of hypo- 
thetical traffic— namely, the traffic which 
might reasonably be expected to be on 
the highway — was objected to by counsel 
for the appellant on the ground that the 
words in section 1, sub-section 1 of the 
Motor Car Act, 1903, " and to the amount 
of traffic which actually is at the time, or 
which might reasonably be expected to be 
on the highway," were not contained in 
the conviction, and that the appeal was 
against the conviction as provided by 
section 11 of the Motor Oar Act, 1903.' 

The quarter sessions overruled the 
objection and dismissed the appeal, but 
stated this Case for the opinion of the 
Court on the point. 

The question for the opinion of the 
Court was whether, having regard to the 
form of the conviction, the evidence as to 
the amount of traffic which might reason- 
ably be expected to be on the Promenade 
at the time of the commission of the 
offence should have been excluded. 

Areher M. White^ for the appellant. — 
The evidence was wrongly admitted. In 
drawing up a conviction for such an 
offence, the whole of section 1, sub- 
section 1 of the Act may be stated, or 
that portion of it dealing with the par- 
ticular offence may be simply insertea as 
stating the offence. In this conviction 
nothing is said about hypothetical traffic, 
and to admit evidence as to this was 
nn&ir to the appellant, who came to meet 
the case as to whether he had committed 
any offence, having regard to the actual 
traffic on the road at the time. Convic- 
tions in summary proceedings are to be 
construed strictly — Palei^s Summon/ Cor^ 

(2) Motor Car Act, 1903, 8. 11, sub-8. *2: 
** Any person adjudged to pay a fine ezoeediog 
twenty shillings under this Act may appeal 
against the conviction, in the same manner as 
he may appeal if ordered to be imprisoned 
without the option of a fine." 



ffiaims (8th ed.), p. 203; and as in this 
case the offence was or3rBtalli8ed in the 
conviction, which must be taken to state 
the whole offence of which the appellant 
was found guilty — see per Wills, J., in 
Smith V. Moody [i902\^ — no evidence 
could afterwards be given to extend it. 

H, M, Sturgea, for the respondent, 
dted Eex v. DubUn Juatioee [i904],^ but 
was not called upon to argue. 

LoBD Alvsrstone, C.J.— In this case 
I have no doubt t)iat the quarter sessions 
came to a riffht conclusion. 

The appeUant was convicted before the 
magistrates for driving a motor car at an 
excessive rate of speed, '* having regard to 
all the circumstances of the case." Against 
that conviction he appealed to quarter 
sessions, and at the hearing objection was 
taken on his behalf to the admission of 
evidence as to the general nature of the 
traffic on this particular road — that is, as 
to the traffic, not on the road at the actual 
moment when the appellant's car was 
being driven on it, but which might rea* 
sonably be expected to be upon the road. 
In my opinion that evidence was distinctly 
admissible under the earlier words of 
section 1 sub-section 1 of the. Motor Oar 
Act, 1903, "having regard to all the 
circumstances of the case," quite apart 
from the later words, '' having regard 
... to the amount of traffic which actually 
is at the time, or which might reasonably 
beexpected to be, on the highway." How 
it can be said that evidence ought not to 
be received as to the user of the highway 
seems to me difficult to conceive. The 
appeal must be dismissed. 

RiDLST, J., and Dablino, J., concurred. 
Appeal diamiued. 

Solicitors — Crowders, Vizard, Oldham ft Oo., 
agents for Tioeharsts, Mollquham Sc Wyatt, 
Oheltenham, for appellant; Field, Roeooe ft 
Co., agents for Griffiths ft ^aghorne, Ohelten- 
ham, for respondent. 

[Reported by J. 8. Henderton, JBtq., 
Barrister 'Ot* Law, 



(3) [190S]M.C.23 
[1908] 1 E.B. 66, 61 

(4) [1904] 2 Ir. B. 698. 
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LoED Alyeestonb, C.J.^ ^jsotminster 

DAaLnra,J. I City Codncil 

^^* lonR I «. Gordon 

Apr3.6. J =---'^- 

[76 L. J. K.B. 438.] 

HOropolia ^Houte Refuse or Trade 
Effuse — Refuse from Hotel— Removed by 
Samtary Authority — PvMio HedUh 
{London) Aet, 1891 (54 tk 55 Vict. c. 76), 
88. 30, 33, and 141. 

Refuse resulting from and ineiden^ to 
the supply of warmth^ foody and other 
refreshment to the guests at an hotel is not 
^' trade refuse** within the meaning of 
sections 30 and 33 of the Public Health 
(London) Act, 1891, and therefore the 
sanitary authority within whose district 
the hotel is situated are not entitled to be 
paid for its removal. 

St. Martin's Yeetry v. Gordon (60 L. J. 
M.C. 37; [1891] 1 K.B. 61) followed. 

Case stated by a Metropolitan police 
magistrate. 

The appellants, the Westminster City 
Council, as the sanitary authority for 
Westminster, were summoned to answer 
an information by the respondents, the 
Gordon Hotels, Lim., for having unlaw- 
fully failed, wiiiiout reasonable cause, to 
comply with a written notice served upon 
them under section 30 of the Public 
Health (London) Act, 1891,* requiring 
them to remove the house refuse from 
the respondents' premises, the H6tel 
Metropole. 

The following facts were admitted or 
proved: 

(1) Public Health (London) Act, 1891, s. 30 : 
"(1.; It shall be the duty of every sanitary 
authority— (a) to secure the due removal at 
proper periods of house refuse from premises 
.... in their district, and the giving of suffi- 
cient notice of the times appointed for such 
removal . . . and (J) where the house refuse 
is not removed from any premises in the dis- 
trict at the ordinary period, . . . and the oc- 
cupier of the premises serves on the authority 
a written notice requiring the removal of such 
refuse, ... to comply with such notice within 
forty-eight hours after that service, exclusive 
of Sundays and public holidays. (2.) If a 
sanitary authority fail without reasonable 
cause to comply with this section, they shall 
be liable to a fine not exceeding twenty 
pounds.'* 



The respondents were a company 
formed for the purpose (inter alia) of 
carrying on the business of hotel-keepers, 
and they carried on such business at the 
H6tel Metropole, which is within the 
appellants' district. Up to February 27, 
1905, the appellants had removed daily 
all refuse from the hotel; but on Feb- 
ruary 27, 1905, the appellants having 
previously taken legal advice, and acting 
in the belief that the refuse which they 
had been in the habit of removing was 
wholly or partly trade refuse,^ gave notice 
in writing to the respondents that on 
and after April 1, 1905, they would not 
remove trade refuse from the hotel except 
in pursuance of section 33 of the Public 
Health (London) Act, 1891 '—that is, 
upon being required so to do by the 
respondents — and that they would make 
a charge of ten shillings a load or portion 
of a load of trade refuse removed by them. 

The appellants continued to remove 
daily from the respondents' hotel all 
refuse as had previously been their 
custom up to April 1, 1905; but from 
that day until April 10 the appellants 
refused to remove from the hotel any 
refuse other than clinkers and ashes from 
the furnaces connected with the heat- 
ing and electric lighting of the hotel. 
Owing to such refuse not being removed 
from the hotel, a large quantity of matter 
of the description hereinafter mentioned 

(2) Section 141 of the Public Health (London) 
Act, 1891 :".... The expression * hoase re- 
fuse' means ashes, cinders, breeze, rabbish, 
nightsoil, and filth, bat does not Inclnde trade 
refase: The expression * trade refase' means 
the refasi of any trade, mannfactare, or busi- 
ness, or of any building materials." 

(3) Section 33 of the Pablic Health (London) 
Act, 1891 : •* (1) If the sanitary authority are 
required by the owner or occupier of any 
premises to remove any trade refuse, that 
authority shall do so, and the owner or occupier 
shall pay to that authority a reasonable sum 
for such removal, and such sum, in case of 
dispute, shall be settled by the order of a petty 
sessional court. (2) If any dispute or differ- 
ence of opinion arises between the owner or 
occupier and the sanitary authority as to 
what is to be considered as trade refuse, a 
petty sessional court, on complaint made by 
either party, may by order determine whether 
the subject matter of dispute is or is not trade 
refuse, and the decision of that court shall be 
final.** 



Digitized by 



Google 



THE DUTIES OF MAGISTRATES. 
WssnONSTEB CiTT COUNCIL V. GOBDON HoTELS, LiM. 



199 



aocumulated upon the respondents' hotel 
premises from day to day, the immediate 
removal of which was necessary for the 
sanitary welfare of the inhabitants of the 
hotel and its neighbourhood. 

On April 5, 1905, the respondents 
gave to the appellants notice in writing 
that the house refuse had not been 
removed from the hotel, and by such 
notice they required the removal by the 
appellants of such refuse pursuant to the 
Public Health (London) Act, 1891 ; and 
on April 8 they laid an information 
against the appellants for having failed 
to comply with that notice. 

On April 1 the appellants sent to the 
respondents a letter, in which they stated 
that, in the interests of public health, 
instructions had been given for the im- 
mediate coUection and removal of all 
refuse from the respondents' hotel which 
the respondents might require to be 
removed without prejudice to the rights 
of the appellants to claim a reasonable 
sum for the removal of so much of the 
refuse as was trade refuse. Subsequently 
to April 10, 1905, the appellants caused 
all refuse upon the respondents' premises 
to be removed therefrom daily. 

The refuse which the appellants re- 
fused to remove consisted of the following 
items : Ashes from the grates, sawdust 
strewn on the kitchen floors for the sake 
of cleanliness, empty sauce-bottles and 
preserve-tins, being waste and empty 
bottles and tins of the sauces and various 
comestibles used in the kitchen; straw 
packing-cases for bottles, tea-leaves, 
waste paper, eggshells, lemon-peel, the 
general dust from the rooms and stair- 
cases, and from time to time small 
quantities of broken crockery-ware and 
glass, which latter formed no appreciable 
proportion of the whole refuse. With 
the exception of the ashes and clinkers 
from the boiler furnaces, all the refuse 
from the hotel, including the ashes fi'om 
the grates, was sorted, save that the 
kitchen reftise (consisting principally of 
ashes, sawdust swept off the floor, pte- 
serve-tins, bottles, eggshells, and other 
things that remained after the removal 
of the contents, but not including offiJ 
or parings, which all went into the wash- 
tub) was placed by the respondents in 



bags or other receptacles, and the refuse 
from the rooms and other parts of the 
buildings (consisting principally of sweep- 
ings from the floors and ashes from the 
grates) was shot down and remained 
until collected in a bin or chamber at 
the foot of the dust shute. 

It was contended on behalf of the 
appellants — first, that all the above-men- 
tioned refuse of the hotel was not ** house 
refuse," but was " trade refuse," on the 
ground that it arose from the carrying 
on of a trade or business — namely, that 
of hotel keeping — and that in determining 
the question whether the refuse was 
•* house refuse " or " trade refuse," regard 
was to be had not to its nature only, but 
to its source and the manner in which it 
was produced ; secondly, that even if it 
should be held that the appellants were 
wrong as to the first contention, the facts 
set forth above constituted '* reasonable 
cause " within the meaning of section 30, 
sub-section 2 of the Act, and that there- 
fore no offence had been committed by 
the appellants ; and thirdly, that it was 
the duty of the appellants under the Act 
to remove free of charge insanitary 
" house refuse " only, and that part at 
least of the refuse from the hotel was 
" trade refuse " and not " house refuse," 
and that part of the said refuse, even if 
it was '* house refuse," was not insanitary, 
and that there was no obligation imposed 
by the Act upon the appellants to sort 
or divide up the said rubbish, and that 
therefore the appellants were entitled to 
refuse to remove any of the refuse, and 
the offence complained of had not been 
committed. 

On behalf of the respondents it was 
contended that, whether or not the refuse 
in question was house refuse, it was the 
duty of the appellants to remove it upon 
being required to do so by the respondents, 
and that if they disputed its being house 
refuse, it was for them to have the dispute 
detei*mined under section 33 of the Act ; 
that the refuse being of the same cha- 
racter and description as that whidi the 
appellants were required to remove free 
of charge from every large dwelling-house 
in their district, although admittedly 
greater in quantity, was *' house refuse " 
within the meaning of the Act and not 
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** trade refuse"; that the onus was upon 
the appellants of shewing that they had 
reasonable cause for their refusal to 
comply with the notice of April 5, 1905 ; 
that the mere belief, however bona Jide^ 
that the refuse was trade refuse was not 
a reasonable cause within section 30, sub- 
section 2 of the Act; and that the 
appellants had, under the circumstances 
before stated, £a,iled to remove the refuse 
in question without reasonable cause. 

The magistrate found as &ct8 that 
the appellimts had failed to remove, or 
cause to be removed, from the respon- 
dents' hotel within forty-eight hours after 
service upon them by the respondents of 
a written notice requiring its removal the 
refuse described above ; that such refuse 
was all refuse of the same character and 
description as that removed by the sani- 
tary authority from every large private 
dwelling-house; greater in quantity, no 
doubt, but in character and description 
the same as that which resulted from the 
ordinary domestic uses and purposes of 
any large private house or mansion, and 
that it was ordinary domestic refuse 
resulting from and incidental to the 
6upply of warmth, food, and other re- 
freshment to the guests who had come to 
the respondents' hotel. He further found, 
as a fskct, that if sanitary considerations 
were to be taken as one of the tests, the 
eaid refuse was, with the exception, per- 
haps, of part of the paper, all refuse of a 
kind which on sanitary grounds and in 
the interest of the hetJth of the in- 
habitants ought not to be allowed to 
remain at the respondents' hotel. He 
was therefore of opinion that the refuse 
which the appellants had flEdled to remove 
was " house refuse " within the meaning 
of that expression in section 30 of the 
Public Health (London) Act, 1891, and 
he held that the appellants had not shewn 
reasonable cause for their failure to 
comply with the respondents' notice re- 
quiring the removal of such refuse. The 
magistrate accordingly convicted the 
app)ellants. 

The question for the opmion of the 
Court was whether, on the &cts set out, 
the conviction was right in law. 

There was a second Case stated by 
the same magistrate. The respondents 



had been summoned to answer a complaint 
by the appellants as the sanitary authority 
for the dty, setting forth that a dispute 
or difference of opinion within the mean- 
ing of section 33, sub-section 2 of the 
Public Health (London) Act, 1891, had 
arisen between the respondents as owners 
and occupiers of the H6tel M6tropole and 
the appellants as such sanitary authority, 
as to what was to be considered as 
'^ trade refuse." The facts were the same 
as in the first Case. The magistrate was 
of opinion that the subject-matter of 
dispute was not 'Hrade refuse" within 
the meaning of the Act, and he so deter- 
mined. 

The question for the opinion of the 
Court was whether that determination 
was right. 

Maenwrran^ K.C.^ and Caurlhope- 
Munroe^ for the appellants. — The refuse 
was not house refuse within section 30 of 
the Public Health (London) Act, 1891, and 
therefore the appellants were not bound 
to remove it. The previous cases were de- 
cided on older Acts, in which the language 
was different from the Act in the present 
case, ffolbom Union v. St. Leonards^ 
Shoreditch, Vestry [i876],* was decided 
on section 125 of the Metropolis Manage- 
ment Act, 1855, which imposed an obli- 
gation on the vestry to collect and remove 
all dirt, ashes, rubbish, and filth within 
their district. In that Act there was no 
definition of house refuse and trade 
refuse, but owners and occupiers were by 
section 128 to pay for the removal of 
refuse of trades. The case is only impor- 
tant because it decided that the vestry were 
liable to remove dirt, ashes, and rubbish 
from the workhouse, and it was implied 
that the refuse from the workhouse was 
house refuse and not trade refuse. In 
CclUns V. Paddington Vestry [l879]* the 
action was brought by the contractor for 
the purchase of the dirt, filth, and refuse 
collected from the houses in the parish, 
for certain articles known as tots, of more 
or less value, thrown away by the occupiers 
of the houses ; and it was held that the 
plaintiff was not entitled to these articles, 
as there was no obligation on the part cf 

(4) 46 L. J. Q.B. 36 ; 2 Q.B. D. 145. 
(6) 48 L. J. Q.B. 845. 
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the vestry under section 125 of the 
Metropolis Management Act, 1855, to 
remove them, and that the contract must 
be constraed to include only such things 
as the vestry were compelled by statute 
to take away. In ftiy v. CcMy [l877] * 
it was held that ashes from coals burnt 
in the furnace of a steam-engine used for 
the purpose of the business of a pianoforte 
manu&cturer were the refuse of such 
business within the meaning of section 128 
of the Metropolis Management Act, 1855, 
which imposed on the owner or occupier 
the expense of the removal of the refuse 
of any trade, manufacture, or businens, or 
of any building materials. The contention 
was that the ashes were not the refuse of 
a trade, manufacture, or business within 
section 128. Grove, J., said, ''The word 
* rofhse' in section 128, 1 think, compro- 
bends all ashes and other refuse created by 
the carrying on the trade or business, as 
distinguished from ordinary domestic or 
house refuse. The only question is 
whether that covers that wluch is not 
a residuum of the article produced in the 
manu&cture, but the refuse of the 
material used in the course of the produc- 
ing of the thing manu&ctured. I cannot 
see why 'rofuse' should be less applic- 
able to the thing produced in the opera- 
tion of the manu&cture than to the 
residuum of the thing produced by the 
operation. Both should equally be ro- 
moved at the expense of themanufacturor.'' 
In Beg. v. Bridge [l89o] ^ the magistrate 
had decided that ashes from the furnace 
of an hotel were not refuse of trade 
within section 129 of the Metropolis 
Management Act, 1855, and refused to 
state a Case on the ground that the ques- 
tion was one of fact alone and not of law ; 
but it was held that thero was a question of 
law upon the construction of the section, 
and that he was bound to state a Case. 
In St. MairtinU Vestry v. Gordon [i89o] * 
it was held that clinkers from the furnaces 
of boilers in an hotel used to generate 
steam for heating the rooms and for 
cooking, and also to generate the electric 
light, wero not ''rofuse of any trade 
manuiacturo or business " within sec- 

(6) 46 L. J. M.C. 260; 2 CP. D. 391. 

(7) 59 L. J. M.C. 49 ; 24 Q.B. D. 609. 

(8) 60 L. J. M.a 37; [1891] 1 Q.B. 61. 



tion 128, distinguishing the case of Oay 
V. Cadby.^ Lord Esher in his judgment 
said that hotel-keeping was a business. 
The Public Health (London) Act, 1891, 
which was passed subsequently to the 
decisions in these cases, made a change in 
the law. It imposed an obligation upon 
sanitary authorities to remove house 
refuse, which it defined as meaning ashes, 
cinders, breeze, rubbish, night soil, and 
filth, but not including trade refuse. 
It also defined trade refuse. Trade 
refuse may under that definition be the 
same as house rofuse, the tlistinction 
between them being the manner in which 
the rofuse is produced. 

[Darling, J. — Is not the character of 
the stuff, rather than the manner in 
which it is produced, the criterion as to 
the class in which it fklls ?] 

The fact that the business is carried on 
for the purpose of making a profit makes 
an essential differonce, and so turns 
this refuse into trade refuse. The Court 
of Appeal, in St Martinis Vestry v. 
Gordon,^ decided that the vestry must 
romove the ashes ; but under the 
Public Health (London) Act, 1891, the 
local authority is not bound to remove 
trade rofuse, thereforo regard must be 
had to the way in which it is produced. 
In St. Margarefs Vestry v. Queen Anne 
Mansions Go. [i893] ^ the owners of resi- 
dential flats had sub-let part of the 
promises to another company for the 
purpose of creating and supplying electric 
light to the flats, and it was held that 
the ashes from the furnaces wero trade 
rofuse within section 33 of this Act, and 
that the vestry were not bound to romove 
them without payment, as the lighting 
and heating formed a separate trade or 
business. In the case of London and 
Provincial Laundry Co. v. Willesden 
Local Board [1892],'° which was decided 
under the Public Health Act, 1875, and 
not under the Act of 1891, it was held 
that the clinkers from the furnaces of 
boilers belonging to a steam laundry were 
not ''house refuse" within section 42 
of that Act. In the present case the 
rubbish is rofuse from the kitchen and 
ashes from the grates, and would not 

(9) 57 J. P. 277. 

(10) [1892] 2 Q.B. 271. 
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have been produced except from the 
carrying on of the business of keeping the 
hotel. It is the necessary result of carry- 
ing on such a business. The fact that 
whiett is produced is not different from 
what is produced in large private houses 
makes no difference, and does not convert 
what is refuse of trade into house refuse. 

Danckwerta^ K.G.y and R, G, Glen^ for 
the respondents. — The Public Health 
(London) Act, 1891, is a consolidating 
Act to consolidate and amend the law 
relating to London. No new departure 
was made in it. Section 141 of the Act 
of 1891 merely states shortly what was 
included in sections 128 and 129 of the 
Act of 1855. There was exactly the 
same distinction between house refuse 
and trade refuse under the Act of 1855 
as under the Act of 1891. The question 
in every case decided under the former 
Act was always whether the refuse was 
trade refuse or not, because a distinction 
was drawn between refuse in respect of 
which the local authority could, and 
refuse in respect of which they could not, 
demand payment for its removal ; there- 
fore the distinction under the Act of 1855 
was really between what was house refuse 
and what was trade refuse. The Act of 
1891 is a sanitary Act, and all the refuse 
sought to be removed is unsanitary. 
Refuse from a house which was simply a 
restaurant might perhaps not be house 
refuse, but this would not apply to refuse 
from a hotel where guests reside. In 
Lyndon v. Standbridge [l857],*^ where the 
question arose on the construction of a 
section which required commissioners to 
cause all dust, ashes, and rubbish to be 
carried away from the houses and tene- 
ments of the inhabitants of the town or 
district, Bramwell, B., said that the 
words " houses and tenements " compre- 
hended any description of tenement which 
was capable of being inhabited within 
the district, and that 'Must, ashes, and 
rubbish" meant what might be called 
house, occupation, inhabitancy, or domes- 
tic rubbish. The test in every case is 
whether the rubbish arises from the occu- 
pation of houses. Hotels have been held 
to be dwelling-houses for the purposes of 
the Inhabited-House Duty Acts and also 
for licensing purposes. There is no differ- 
(11) 26 L. J. Ex. 386; 2 H. & N. 45. 



ence in principle between a hotel and a 
large private establishment. It does not 
make the rubbish any less domestic that 
the hotel is carried on for profit. A hotel 
is a collection of temporary dwelling- 
houses. It is a business, but not a trade 
within the meaning of these Acts. In 
South' West Stdnarban WcOer Go. v. St. 
Marylehone Guardians [1904] ^^ Buckley, 
J., held that workhouse schools were 
entitled to a supply of water for domestic 
purposes, notwithstanding that a business 
was carried on there. The inhabitants of 
a workhouse were like a large family for 
this purpose. The same reasoning applies 
to the case of a hotel. The case of St, 
Martinis Vestry v. Gordon ® is strongly in 
favour of the respondents' contention. 
Lord Esher there pointed out that the 
contention that refuse of a trade meant 
all refuse which was the result of carrying 
on a trade would lead to many absurdities, 
and he refused to say what refuse could 
arise from carrying on the business of 
hotel- keeping, but that ashes, wherever 
produced in the hotel, were not such 
refuse. The case of a hotel cannot be 
differentiated from that of a boarding- 
house in this respect. In London and 
Provincial Lawnjdry Go, v. Willesden 
LoccU Board ^^ CliArles, J., said that 
he thought the expression " house refuse ** 
in section 4r2 of the Public Health Act, 
1875, was used to cover what Lord Bram- 
well, in Lyndon v. Standbridge,^^ called 
"house, occupation, inhabitancy, or do- 
mestic rubbish." He thought house 
refuse must be something of a domestic 
character. Business in the Act means 
something analogous to trade or manu- 
facture, and therefore means something 
which is non-domestic. A line must 
be drawn somewhere, and the only true 
dividing line is that indicated by Bram- 
well, B., that house refuse is refuse which 
arises from the occupation of houses. 

MacmorranfK.G., in reply. — In McNair 
V. Baker [i903] '^ it was decided that a 
club was not a private dwelling-house 
within the meaning of section 24 of the 
Act of 1891, and that the respondent 
could be convicted of sending forth black 

(12) [1904] M.C. 115 73 L. J. K.B. 347 
[1904] 2 K.B. 174. 

(13) [1904] M.C. 19; 73 L. J. K.B. 120; 
[1904] 1 K.B. 208. 
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smoke so as to be a nmsanoe. The words 
of that section are not the same as those 
in the present case, but the arguments 
used were very similar, and the decision is 
against the contention that a hotel is a 
dwelling-house. There may be refuse 
which is at the same time both '* house 
refuse " and <' trade refuse." It is difficult 
to draw the line ; but the &ct that this 
refuse arose from the preparation of food 
for those who came to receive it turned it 
into trade refuse. 

Lord Alvbrstone, C.J. — ^The question 
in the present case is whether certain 
refuse, which is the ordinary refuse of a 
very large hotel, is refuse which the City 
of Westminster is bound to remove with- 
out any payment under the provisions of 
the Public Health (London) Act, 1891. 

The learned magistrate, so £u: as it is 
necessary to deal with the question of 
fact, holding that the refuse must be 
removed without extra payment, has 
found '* that such refuse was all refuse of 
the same character and description as 
that which is removed by the sanitary 
authority from every large private d weUing- 
house, greater in quantity, no doubt, but 
in character and description the same as 
that which results from the ordinary 
domestic uses and purposes of any large 
private house or mansion ; and that it was 
ordinary domestic refuse incidental to the 
supply of warmth, food, and other refresh- 
ment to the guests who came to the 
respondents' said hotel." 

The question depends upon the con- 
struction which should be put upon 
certain sections of the Public Health 
(London) Act, 1891. Section 30 imposes 
upon the sanitary authority the obligation 
to secure the due removal at proper 
periods of house refuse fix>m the premises. 
In section 33 there is a provision as to 
trade refuse and a provision as to pay- 
ment, the amount to be assessed, if 
necessary, at a petty sessional Court in 
respect of the removal of the refuse. Then 
the interpretation clause states that, 
*' The expression ' house refuse ' means 
ashes, cinders, breeze, rubbish, nightsoil, 
and filth, but does not include trade 
refuse : The expression ' trade refuse ' 
means the refuse of any trade, manu&cture, 



or business, or of any building materials." 
A further definition is added with regard 
to street refuse, which it is not necessary 
to examine in detail. It was a new 
subdivision which was included for the 
first time separately in the Act of 1891, 
although it had been referred to in the 
earlier Acts in another way. The word 
*' house " is also defined, but I think we 
must construe the eicpression *' house 
refuse " without considering the separate 
definition of the word ^* house," a defini- 
tion which I do not think has any bear- 
ing on this case. 

Apart from authority, I do not hesitate 
to say that the case would have given me 
more difficulty than it does now; but 
looking at the &cts, and taking this Act 
by itself^ I have come to the conclu- 
sion on the construction of the Act that 
this is house refuse. The line must be 
drawn somewhere, and it is easy to put 
cases where the bulk of the refuse is 
produced by trade, as in the case of Gan/ 
V. Cadky^ to which I will refer later on. 
But I cannot help thinking that, having 
regard to the previous decisions, this 
statute meant to draw a distinction 
between refuse such as is ordinarily pro- 
duced in houses and refuse which is pro- 
duced by trades. I have said it is difficult 
to draw the line. I am not at all sure in 
my own mind on which side of the line 
the case of an ordinary restaurant would 
fall. By an ordinary restaurant I mean 
a restaurant in which there is no one 
living, but to which people simply come 
in considerable numbers to take their 
meals, the business producing a consider- 
able amount of refuse. But in this par- 
ticular case I think the true view is to re- 
gard a hotel as a collection, for this purpose 
only, of a number of dw^lings producing 
the same kind of refuse as would be pro- 
duced, as the magistrate has stated, in a 
large private mansion or a house where 
boarders were taken in, but not altering 
in kind or character the actual refuse 
itself. For a time I thought that a good 
deal might be said in favour of the view 
urged on behalf of the appellants, that if 
the owners of the hotel desired tho 
sanitary authority to remove the refuse 
without payment they 6ught to keep the 
ashes, cinders, and that kind of refuse 
p2 
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distinct from the refuse more directly 
produced by the preparation of food for 
the inmates of the hotel. But on con- 
sideration I think that distinction would 
be too fine. I think the more correct 
view to take is, that when we get 
that which is in kind the same as is pro- 
duced under ordinary circumstances as 
house refuse, we ought not to draw the 
distinction or force upon the householder 
or the person who produces the refuse 
the burden of distinguishing it or separa- 
ting it, unless we can clearly see that it 
ought to be regarded as trade refuse. 
That is the conclusion I should come to 
upon the face of the Act ; but that view 
is to a certain extent strengthened by the 
antecedent legislation, and the cases upon 
it. I quite agree that when we see an 
Act which is a consolidation Act, different 
rules of construction are to a certain 
extent applied. This was a consolidating 
and amending Act, and, as has often 
been said, one must look at its lan- 
guage. If the language here had been 
suflGicient to estabUsh a different view 
from the language of the former Act, I 
do not think that previous legislation and 
the cases upon it would have had much 
to do with the question. As they stand, 
however, they afford a guide which 
rather strengthens my view. The former 
Act which dealt with this question was 
the Metropolis Management Act, 1855, 
which by section 125, to put it shortly, 
imposed upon the local authority the 
duty of collecting, free of cost, dirt, 
ashes, rubbish, ice, snow, and filth from 
the houses and streets and drains, and 
forced the occupier to permit the local 
authority to remove the soil, dirt, ashes, 
and filth from his house. There was no 
definition of house refuse or of trade 
refuse, but indirectly the question was 
raised by section 128, which said that in 
case the scavenger was required to remove 
refuse of any trade, manufacture, or busi- 
ness, or of any building materials, then 
the owner or occupier should pay the 
scavenger a reajsonable sum for such 
removed, such sum in case of dis- 
pute to be settled by two Justices. 
It is not necessary to comment on the 
introduction of the words '' building 
materials " there. It is obvious that was 



intended to apply where there were 
cases of alterations to houses and build- 
ings being carried on. That section has 
given rise to several decisions which are 
of some assistance to us. In Gay v. 
Cadby^ Mr. Justice Lindley and Mr. 
Justice Grove decided that ashes arising 
from coal burnt in the furnace of a 
steam-engine used in the business of 
pianoforte manufacturers were refuse of 
trade. But for the criticism of that case 
in the subsequent case of St, Martinis 
Vestry v. Oordon,^ 1 should have thought 
that that was still a correct decision, but 
I doubt whether it can be held to stand 
to its full extent, having regard to the 
judgment of the Court of Appeal in the 
subsequent case. At any rate, it does not 
help us very much on this question, 
though it does decide, if it is still law, that 
ashes may, under some circumstances, be 
refuse of trade. But in St. Martin's 
Vestry v. Gordon,* a case which went to 
the Court of Appeal and which has a very 
direct bearing on this matter, &ay v. 
Cadby^ was considerably criticised and 
discussed. St, MartMs Vestry v. Gordon * 
was in respect of this very hotel. That 
was certainly a very strong case indeed, 
extending the view as to refuse which 
was not to be regarded as trade refuse. 
I cannot say it was house refuse, be- 
cause in one sense that was not the 
question under the Act as the Act 
then stood. The question there was 
whether the clinkers produced in the 
furnaces of the boilers belonging to the 
hotel and used to generate steam for 
supplying power for electric light and for 
warmth and cooking, were refuse of trade, 
so that the local authority could require 
to be paid to remove it. So far as the 
question of engines for electric lighting is 
concerned, certainly a very strong argu- 
ment could be used against that b^g 
house refuse ; because, although there are 
houses which produce their own electric 
light, yet, on the other hand, a great 
number of houses which use electric light 
take the electric light from a central 
station, and certainly did so in the year 
1890. But, be that as it may. Lord 
Esher, in a judgment, the reasoning of 
which applies directly in this case, decided 
distinctly that the veiy large amount of 
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ashes produced by the working, of the 
engines and furnaces for the purposes of 
the hotel were not to be regiurded as 
trade refuse, and therefore did not &11 
within the definition of trade refuse 
in section 128. In other words, it seems 
to me that he decided that the ashes 
came within the class of stuff which the 
vestry were bound to take away for 
nothing. It is quite true that, in giving 
judgment in the same case. Lord Justice 
lindley thought that Gay v. Gadhy ^ was 
right, but neither the Master of the 
B^lls (Lord Esher) nor Lord Justice 
Lopes seems to have agreed with him. It 
is not necessary for us to say what is the 
true view of the decision in Gay v. GadJby^ 
but the decision in Si* Martin's Vestry v. 
G(mi<m^ is certainly a very strong 
authority in feivour of the respondents' 
contention. 

In my opinion this Court cannot pro- 
perly draw the distinction which was 
pressed upon us by counsel for the appel- 
lants — namely, assuming the case of St, 
Martinis Vestry v. Gordon^ to be good 
law, that the definition clause in the Act 
of 1891 is to be construed so as to impose 
upon the person or company carrying on 
such an undertaking as this the duty of 
separating so much of the refuse from 
the bulk as is trade refuse, notwithstand- 
ing the common aggregation is the same 
sort of refuse as that created by houses. 
For the reasons I have given, I think 
that the refuse which the appellants 
declined to take away except upon pay- 
ment by the respondents wad house 
refuse within the interpretation clause of 
the Public Health (London) Act, 1891, 
and that therefore the magistrate's 
decision in favour of the respondents was 
right. 

I am glad to know that there is a second 
appeal with regard to something which is 
contended to be trade refuse under the 
latter section, so that the matter can receive 
further consideration ; because, although 
in the first case, being a criminal pro- 
ceeding, no appeal lies from our decision, 
exactly the same question arises in the 
second case, as to which an appeal can be 
brought. Therefore, if it is desired, we 
shall of course grant leave to appeal in 
order that the case may be further con- 
sidered. 



Dablino, J. — I am of the same opinion. 
I think the case is an exceedingly (Ufficult 
one, and I think it is so l^^use the 
Legislature did not define exactly, and in 
fact it was impossible for them to do so, 
what was house refuse and what was trade 
refuse. It is obvious from the descrip- 
tion of the refuse, and indeed it is found, 
that this stuff which the sanitary autho- 
rity would not take away was quite in- 
distinguishable in its origin and appear- 
ance and constitution from what would 
be the ordinary rubbish of any large house 
or series of houses under one roof. I 
think, therefore, that it is house refuse in 
this sense — that it is the kind of thing 
which the ordinary use of a house for the 
purpose of living in it, sleeping in it, 
eating in it, and inhabiting it as a house 
is commonly inhabited, must necessarily 
produce. That there was more of it than 
from an ordinary house is simply due to 
the fiict that this house was much larger, 
and in fact was a series of apartments ; 
but in character it seems to me it is pro- 
perly described as house refuse because 
it is produced by the use of a house in ' 
the way in which a house is ordinarily 
used — that is, for living in and eating in. 
Trade refuse, to my mind, is something 
different from that; but in what it differs 
one cannot exactly say, because trades 
differ so much among themselves. In 
some trades refuse is necessarily produced 
in the course of manufeusturing an aiticle, 
like the stuff from which certain dyes 
are afterwards made ; and in the manu- 
facture of many things a refuse is pro- 
duced which sometimes is valuable and 
sometimes not. I do not think the Legis- 
lature meant to give a definition ; but I 
think it enough to say that, to my mind, 
trade refuse must be refuse which is 
produced in the doing of something 
different from the simple occupation 
of a house, aa a house is ordinarily occu- 
pied, and that house refuse is not con- 
verted into trade refuse by the simple 
fact that the people who own the house 
and provide food for their lodgers and 
the coal for the fires are running the 
house OS a hotel. It is difficult perhaps 
to give any very scientific reason why 
this should be so. I can only say that 
I think the Legislature meant to dis- 
tinguish between these two things, that 
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it was impossible for them to have used 
words absolutely unmistakable, and that 
the words they have used, in my opinion, 
result in this definition to which I have 
tried to give form. 

Bray, J. — The case is no doubt a 
difficult one, but I have arrived at the 
same conclusion as my Lord and my 
brother Darling. I think it is necessary to 
make some observations on the case of 
St. Martin's Vestry v. Gordon,^ because, in 
one point of view, that is a strong autho- 
rity in favour of the contention of the 
present respondents. In another point 
of view it is really, when looked at, 
not an authority at all. In that case 
the Court was dealing with a different 
statute; and, in my bpinion, it is very 
dangerous to take a case in which a 
certain construction is given to a par- 
ticular statute, and then draw the infer- 
ence that no different construction was 
intended to be placed on another statute, 
which only differs to a slight extent. 
That is very dangerous ; and the danger 
of doing it and applying it in this case 
appears very clearly from the judgment 
of Lord Esher. He said, after referring 
to section 125 : '* Now, it cannot be denied 
that what the Yestry were required to 
remove in this case were ashes, and, there- 
fore, were within the terms of the section, 
unless there be some subsequent pro- 
vision which limits the effect of those* 
terms. We are bound to give full effect 
to the ordinary meaning of the words, 
unless we find something in another part 
of the Act which compels us to limit such 
meaning." Then again, dealing with 
the trade section, section 128, ''It is 
obvious, as it seems to me, that it cannot 
apply to matters which the Yestry are 
bound to remove," — ^that is under sec- 
tion 125 — '^ whether required to do so or 
not." Somewhat later he said, '' I think 
the section contemplates different matters 
from those mentioned in section 125." 
In other words, he said, I must construe 
section 125 by itself unless I can see that, 
it is limited by section 128. That reason- 
ing does not apply to this statute. The 
words have been altered, and the defini- 
tion of " house refuse" is this : It " means 
ashes, cinders, breeze, rubbish, nightsoil, 
and filth, but does not include trade 



refuse." Trade refuse is expressly ex- 
cluded, and one has to consider rather 
what is the meaning of '* trade refuse " 
before one can arrive at the meaning of 
'' house refuse " ; whereas in the previous 
statute one had to look at what the mean- 
ing of ''house refuse" was in order to 
ascertain the meaning of " trade refuse," 
because " trade refuse " must be something 
different from " house refuse." Therefore 
it is necessary to consider this statute inde- 
pendently of the previous statute. I look 
at it from that point of view, and I take 
the definition of " trade refuse." It means 
" the refuse of any trade manu&cture or 
business or of any building matenals." 

The argument for the appellants, as I 
understand it, is that trade refuse means 
refuse which comes into being or arises 
as the consequence of a trade or busineBS 
carried on. I do not think it has that 
meaning. Those are not the words used. 
They might have been used, but they 
were not used, and I do not think that is 
the natural meaning of the words used. 
I think, as was pointed out in St. Martin's 
Vestry v. Gordon^^ such a construction 
would lead to all sorts of absurdities. 
For instance, take the case of a merchant's 
office. It might be said that it is neces- 
sary to warm the rooms in order to carry 
on the business there, and that therefore 
the ashes arise from the carrying on of 
the business. The same reasoning would 
apply to a solicitor's office. Or take the 
case of a boarding-house keeper, or even 
of a lodging-house keeper. On that con- 
struction, why should not the ashes of 
the grates there be trade refuse % Then 
come the difficulties of the shop, as to 
which the ashes from the living part might 
be house refuse, and those from the grates 
of the shop might be trade refuse. I do 
not think we can adopt this construction of 
the Act. That is to some extent the con- 
struction which was put upon it by Lord 
Justice Lindley. I agree with the defini- 
tion that Lord Esher gives, not because 
I adopt his reasoning, but because I take 
the words. He says: "The expression 
used is altogether new. It is ' refuse of 
a trade, manu&cture, or business.' It is 
not ' dirt, ashes, rubbish, etc., caused by 
any trade, manu&cture, or business ' ; 
nor is it 'any refuse, the result of 
any trade, manufiicture, or business.' I 
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think that ' refuse of a trade, manufSEic- 
ture, or busmees,' is a known bosiness 
term, and means something different from 
the things which are contemplated by the 
preceding sections." I adopt that defini- 
tion, and, having arrived at that conclu- 
sion, it is not very difficult to arrive at 
what the result in this case should be, 
because it is almost impossible to say that, 
if that be the true construction of this 
statute, as it was held to be the true con- 
struction of the Metropolis Management 
Act, 1855, the cinders from the furnaces 
of the engines which were used to supply 
the electric light and the different machi- 
nery in the hotel should be house refuse, 
and yet that the ashes of the grates, the 
peelings of the potatoes, and the remains of 
the crockery idiould be not house refuse, 
but trade refuse. So that, once arrived at 
the true construction of the statute, I 
think the case of St, Martin's Vestry v. 
Gordon ^ is conclusive and binding on us, 
and we must arrive at the conclusion that 
this was house refuse and not trade refuse. 
But, independently of that decision 
I should come to the same conclusion. 
I think that the definition relates rather 
to the nature than to the origin of the 
refuse. It is found by the magistrate 
that in all respects this is exactly of the 
same nature as the ordinary refuse from a 
house ; therefore the nature is the same. 
Is a hotel a house f It is quite dear 
that it is a house, not because of the 
definition in the Act, but because it is in 
fact a house. In structure it is a house, in 
its use it is a house, it ia used for the 
purpose of providing rooms for people to 
dwell in and places where they can dine 
and food which they can eat. It is 
therefore, in my opinion, a house; and 
that being so, I come to the conclusion 
that this is house refuse and that the 
decision of the magistrate was right. 

Appeal diamisaed. Leave to appeal 
granted in the second case. 

Solicitors — AJlen & Son» for appellants; 
Stanley, Woodhonse & Hedderwick, for 
respondentB. 

IBeported ly J. 8, Henderson^ Esq,, 
Barritter'at-Zofo, 
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Wakefield 
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[75 L. J. K.B. 388.] 
Local Government — General District 
Rate — Light RaUtoay — Reduced Assess- 
ment — Land used as Railvxty Constructed 
under any Act of Parliament — General 
JEnaetment ReUUing to Railways — PubUe 
HeaUh Act, 1875 (38 dc 39 Vict, c. 55), 
8, 2U—Light Railways Act, 1896 (59 d; 
60 Vict, c, 48), s. 12— Wakefield and Dis- 
trict Light Railway Order, 1901. 

A Ught railway avihorised by the Wake- 
fiM and District Light Raihoay Order, 
1901 {made by the Light Railway Com- 
missioners in pursuance of the powers 
conferred on them by the Light Railways 
Act, 1896) is a railway ^' constructed under 
the powers of an Act of Parliament** 
within the meaning of section 211 of the 
Public Health Act, 1875, and entitled to 
the benefit of the reduced assessment thereby 
conferred. 

Section 211 of the Public Health Act, 
1875, is a general enactment rdating to 
railways within the meaning of -section 12, 
stib'sectum 2 of the Light Railways Act, 
1896. 

Case stated hy Justices of the City of 
Wakefield. 

A complaint was preferred hy the 
mayor, aldermen, and citizens of the City 
of Wakefield (hereinafter called the re- 
spondents) against the Wakefield and 
District Light Railway Co. (hereinafter 
called the appellants), for that they, heing 
a company duly rated and assessed to two 
several rates made hy the mayor and 
corporation in the sums following hy a 
general district rate made on May 10, 
1904, in the sum of 31Z. 9^. 6d., and by a 
rate in the nature of a general district rate 
for the purposes of the water undertaking 
made under the provisions of article 15 
of the Local Government Board's Pro- 
visional Order Confirmation (No. 19) Act, 
1895, session 2, on May 10, 1904, in the 
sum of 8^. I2s, Sd., which had been law- 
fully demanded in writing, had not paid 
the same or any part thereof, but had 
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refused to do so (save as hereinafter 
appears) for the space of fourteen days 
before the making of the oomplaint. 

The Justices ordered that the sums of 
31L 98. 6d. and 8Z. 12^. 8d. be paid by 
the appellants. 

At the hearing of the complaint it was 
proved or admitted that the rates were 
duly made and demanded of the appellants 
and that the appellants were therein 
rated in respect of certain light railways 
described in the rate as lines of rails. 
Such raOs were laid in certain public 
streets, the net annual value of which was 
237^., and the sums of Sll. 9t, Qd, and 
8^. 128. Bd. charged against the appellants 
in the rates were calculated on the full 
net annual value of 237^. The appellants 
tendered to the respondents in respect of 
the rates the sum of 10^. 0«. 7(2., being the 
total sum charged by the rates calcidated 
on one-fourth part only of the net annual 
value, and the respondents refused to 
accept the same. It was admitted that the 
appellants were in occupation of the lines 
of rails and the land occupied thereby. 

The lines of rails comprise railways 
which lie entirely in certain streets 
within the Oity of Wakefield, which are 
highways dedicated to the public and re- 
pairable by the inhabitants at large and 
vested in the Corporation of Wakefield as 
urban authority pursuant to the Public 
Health Act, 1875. The traffic along the 
lines of rails is worked by electricity on 
what is commonly called the overhead 
system by means of electricity conveyed 
to the vehicles travelling along the line 
of rails by wires suspended firom posts 
placed alongside of the roads. The 
vehicles are used for the conveyance of 
passengers and parcels, and the public are 
entitled to be conveyed along the lines of 
rails on payment of the rates and charges 
authorised by the orders. 

It was contended on behalf of the re- 
spondents that the appellants were liable 
to pay in respect of the rates sums calcu- 
lated on the full net annual value of the 
lines of rails, and that the land in which 
the lines of rails are laid was not land 
used only as a railway, and that the rail- 
way was not a railway constructed under 
the powers of any Act of Parliament for 
public conveyance within the meaning of 



section 211, sub-section 1 (5) of the 
Public Health Act, 1875. 

It was contended on behalf of the ap- 
pellants that the lines of rails and the 
land occupied thereby were used as a 
railway constructed under the powers of 
certain Acts of Parliament for public 
conveyance within the meaning of sec- 
tion 211, sub-section 1 {b) of the Public 
Health Act, 1875, because they were con- 
structed and are used only under the 
Wakefield and District Light Railway 
Order, 1901, and the Wakefield and Dis- 
trict Light Railways (Extensions) Order 
1902, which orders are to be deemed 
special Acts by virtue of section 12, sub- 
section 2 of the Light Railways Act, 
1896, for the purposes of the general 
enactments relating to railways, and that 
therefore the appellants ought to be 
assessed in respect of the lines of rails 
and the land occupied thereby in the pro- 
portion of one-fourth part only of the net 
annual value thereof. 

The Justices held that the land occu- 
pied by the lines of rails was not land 
used only as a railway, and that the rail- 
ways were not railways constructed under 
the powers of an Act of Parliament for 
public conveyance within the meaning of 
section 211, sub-section 1 (5) of the Public 
Health Act, 1875.' 

(I) PabUc Health Act, 1875, 8. 211 : <* With 
respect to the assessment and levying of general 
district rates under this Act the following 
provisions shall have effect ; (namely,) 

Sab-section 1 : " General district rates^shall 
be made and levied on the occapier of all 
kinds of property for the time being by law 
assessable to any rate for the relief of the poor, 
and shall be assessed on the fall net annual 
valae of sach property, ascertained by the 
valoaUon list for the time being in foroe, or, if 
there is none, by the rate for the relief of the 
poor made next before the making of the 
assessment under this Act, sabject to the fol- 
lowing exceptions regalations and conditions; 
(namely,) . . . 

" (b) The owner of any tithes, or of any tithe 
commatation rentcharge, or the occupier of 
any land used as arable meadow or pasture 
ground only, or as woodlands market gardens 
or nursery grounds, and the occupier of any 
land covered with water, or used only as a 
canal or towing path for the same, or as a 
railway constructed under the powers of any 
Act of Parliament for public conveyance, sbaU 
be assessed in respect of the same in the 
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The questions for the opinion of the 
Court were: 

First, Whether the land occupied by 
the lines of rails was or was not land used 

proportion of one fourth part only of sooh net 
annual valae thereof." 

Light Bailways Act, 1896, s. 12, snb-B. 1: 
** The Clanses Acts, as defined by this Act, and 
the enactments mentioned in the Second Sche- 
dule to this Act, shall not apply to a light 
railway authorised under this Act except so far 
as they are incorporated or applied by the 
order authorising the railway.'* 

Sub-section 2 : ** Subject to the foregoing 
provisions of this Act and to any special pro- 
visions contained in the order authorising the 
railway, the general enactments relating to 
railways shall apply to a light railway under 
this Act in like manner as they apply to any 
other railway; and for the purposes of those 
enactments, and of the Clauses Acts so far as 
they are incorporated or applied by the order 
auUiorising the railway, the light railway com- 
pany shall be deemed a railway company, and 
the order under this Act a special Act, and 
any provision thereof a special enactment." 

Wakefield and District Light Railway Order, 
1901, s. 3, sub-s. 1 : " Subject to the proTisions 
of this Order the following enactments that is 
to say the Companies Clauses Consolidation 
Act 1846 Part I. (relating to cancellation and 
surrender of shares) of tiie Companies Clauses 
Act 1863 as amended by subsequent Acts the 
Land Clauses Acts as varied by the principal 
Act and Sections 6 7 24 89 90 103 104 106 108 
to 113 both included 144 162 and 163 of the 
Bailways Clauses Consolidation Act 1846 are 
hereby incorporated with this Order and 
Sections 6 and 6 of the Regulation of Railways 
Act 1889 are hereby applied to the railway and 
the undertaking.*' 

Sub-section 2 : *< In the construction of the 
incorporated provisions of the Railways Clauses 
Oonsolidation Act 1846 a reference in that Act 
to the Lands Clauses Consolidation Act 1846 
shall be construed as a reference to the Lands 
Clauses Consolidation Act 1846 as varied by 
the Principal Act "—that is, the Light Railways 
Act, 1896— '* and Sections 7 and 162 of the 
Railways Clauses Consolidation Act 1846 shall 
be read and have effect as if the * Clerk of the 
County Council of the West Riding of the 
County of York ' had been referred to therein 
instead of the Clerks of the Peace for the 
several counties in or through which the rail- 
way is intended to pass ; " 

Sub-section 3: **The following enactments 
' that is to say Sections 3 and 4 of the Railway 
Regulation Act 1840 Sections 3 to IS both 
included and 34 of the Regulation of Railways 
Act 1868 and Sections 9 and 10 of the Regula- 
lation of Railways Act 1871 shall not apply 
to the Company or the railway or the under- 
taking. 



only as a railway constructed under the 
powers of an Act of Parliament for public 
oonveyanoe within the meaning of sec- 
tion 211, sub-section 1 {h) of the Public 
Health Act, 1875. 

Secondly, Whether the railways were 
or were not railways constructed under 
the powers of an Act of Parliament for 
public conveyance within the meaning of 
the sub-section. 

Thirdly, Whether the occupiers of the 
land occupied by the lines of rails were or 
were not entitled to the benefit of the 
partial exemption provided for in sec- 
tion 211, sub-section 1 (6) of the Public 
Health Act, 1875. 

Section 16: "Notwithstanding anything in 
this Order contained the Company shall not 
acquire or be deemed to acquire any right 
other than that of user of any road sJong or 
across which they lay the railway." 

Section 17: "Nothing in this Order or in 
any bye-law made under this Order shall take 
away or abridge the right of the public to pass 
along or across every ^jrt of any road along or 
across which the railway is laid with carriages 
not having flange wheels or wheels suitable only 
to run on the rails of the railway." 

Section 49 : ** The Company may use on the 
railway carriages with flange wheels or wheels 
suitable only to run on the rails of the railway 
and subject to the provisions of this Order the 
Company shall have the exclusive use of the 
railway for carriages with flange wheels or 
other wheels suitable only to run on the rails of 
the railway : Provided that no carriage or engine 
used on the railway shall exceed six feet six 
inches in width or such other width as may be 
prescribed by the Board of Trade." 

Section 50 : "If any person (except by agree- 
ment with the Company or otherwise as by this 
Order provided) uses the railway or any portion 
thereof with carriages having flange wheels or 
other wheels suitable only to run on the rails 
of the railway such person shall for every 
such offence be liable to a penalty not ex- 
ceeding twenty pounds." 

Section 52 : " The Company shall at all times 
after the opening of the railway or any portion 
thereof for public traffic provide such service 
of cars as may be reasonably required in the 
public interests and the Company shall be 
liable to a penalty not exceeding five pounds 
for every day on which they fail to comply 
with the provisions of this section. Any differ- 
ence which may arise as to the service of cars 
required in the public interests may be deter- 
mined on the application of the Company or of 
the local authority or other body or person by 
the Board of Trade whose decision shall be 
final." 
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Ryde {panchwerts^ K.C,^ with him), for 
the appellants. — The appellants are rate- 
able, because exclusive use of the rails is 
given to them by section 50 of the Wake- 
field and District Light Bailway Order, 
1901. The question is whether this is a 
railway within the meaning of section 211 
of the Public Health Act, 1875. Clause U>) 
of sub-section 1 of section 211 of the 
Public Health Act, 1875, is a proviso to 
the general enactment contained in sub- 
section 1 of that section. It must be 
assumed in this Court that the word 
'^ only " in clause {h) qualifies the words 
'' railway constructed under the powers of 
any Act of Parliament." It must also be 
admitted that a tramway is not within 
clause (5). The appellants have something 
more than a mere right of way over the 
land and the lines of rails. They have 
the right to keep the groove of the rail- 
way free, and to keep the rails physically 
there. It is for that reason they are 
liable to be rated. In clause (6) the word 
'^ used " means used by the person rated. 
If this were not so, arable land used in 
some parts of England — for example, 
Norfolk and Suffolk — would lose the 
exemption conferred by clause (6), because 
in those counties the sporting rights are 
often severed from the arable land ; and 
if the word '' used " does not mean used 
by the person rated, it would follow that 
the land would not be used as arable 
land only by the person rated because the 
sporting rights are in those counties 
separately rated. This is a railway '* con- 
structed under the powers of" an *' Act 
of Parliament for public conveyance" 
within the meaning of clause (&) of sec- 
tion 211, sub-section 1 of the Public 
Health Act, 1875. Section 211 is a 
general enactment relating to railways 
within the meaning of section 12, sub- 
Fection 2 of the Light Railways Act, 
1896. It therefore applies to a light 
railway constructed under the Act of 
1896 in the same way as it does to any 
other railway. This railway was con- 
structed and is used under the Wakefield 
and District Light Railway Order, 1901, 
and the Wakefield and District Light 
Railway (Extension) Order, 1902, and as 
section 12, sub-section 2 of the Light 
Railways Act, 1896, enacts that if a rail- 
way is made under an Order it shall be 



treated as having been made under a 
special Act, the general enactments 
relating to railways apply. The drafts- 
man of the section has carefully brought 
light railways under the general enact- 
ments relating to railways. Yorkshire 
Electric Tramways^ lAm, v. EUU [l904],^ 
in which it was held that a tram- 
car is not a hackney carriage, is in the 
appellants' fiivour. Blackpool arid Fleet- 
wood Tramroad Co. v. Tkomion Urban 
Council [1906]^ is distinguishable. In 
that case no enactment equivalent to 
section 12 of the Act of 1896 was under 
consideration. By section 2 of the Black- 
pool Act only very limited parts of the Rail- 
ways Clauses Act, 1 845, were incorporated. 
Section 12 of the Act of 1896 does not 
use the words *' the general Acts relating 
to railways," but "the general enact- 
ments." An enactment may mean a part 
of a statute or the whole Act. There are 
sections in the Public Health Act, 1875, 
which relate to railways, and those sec- 
tions are enactments. It follows that 
section 211 of the Act is an enactment 
relating to railways. A light railway is 
quite a distinct entity from a tramway ; 
for the steps which have to be taken with 
a view to bringing them into being re- 
spectively are entirely different. 

[Section 28 of the Light Railways Act, 
1896, PindicOy Feckham^ [and Greenwich 
Street Tramwaye Co, v. Greenwich Union 
[i873],^ the Regulation of Railways Act, 
1868, Part 5, s. 27, and the Railways 
Clauses Act, 1845, ss. 1 and 5, were also 
referred to.] 

ClaveU Salter, K.Cj and W. Mackenzie, 
for the respondents. — It is true that the 
origin of light railways is different from 
that of tramways, but it is also different 
from that of ordinary railways. There is a 
special procedure for the promotion of light 
railways. The reason for the exemptions 
given to occupiers of an ordinary railway 
or of arable luid is that they do not enjoy 
the same benefits from the district rates 
— for example, lighting, scavenging, &c. 
— as ordinary occupiers of land. It is 
therefore not unjust that they should be 



(2) [1905] M.C. 69; 74 L. J. K.B. 
[1905] 1 K.B. 396. 
(a) 94 L. T. 254 ; 4 L. G. B. 324. 
(4) 43 L. J. M.O. 29 ; L. R. 9 Q.B. 9. 
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rated od the lower scale. This land is 
not used only as a railway ; the soil is 
used by all persons who go along or across 
it. The only difference between the ap- 
pellants and the public is, that the appel- 
lants have the sole right to run flanged 
wheels along the rails. In order to be 
within clause (b) of sub-section 1 of sec- 
tion 211 of the PubUc Health Act, 1875, 
the land must in &ct be only used as a 
railway. Even if it is used by the appel- 
lants only as a railway, as it is used by 
other persons not as a railway, it is not 
entitled to be rated upon the lower scale. 
If it is used only as a railway, it is not 
used ''as a railway constructed under the 
powers of any Act of Parliament for 
public conveyance " within the meaning 
of clause (5) of sub-section 1 of section 211 
of the Public Health Act, 1875. It is 
constructed for public conveyance, but 
not under an Act of Parliament. The 
governing words of section 12 of the 
Light Railways Act, 1896, are *' for the 
purposes of those enactments." By those 
woxxls, which are in sub-section 2, the 
CHauses Acts and the general Acts relat- 
ing to railways mentioned in the Second 
Schedule to the Act are referred to, as 
these are the only Acts comprised in 
. sub-section 1 of section 12 of the Act of 
1896, The section means Acts dealing 
only with railway legislation. 

Bidlet, J., after stating the facts, 
continued : It is true, I tUnk, as was 
argued by counsel upon behalf of the 
respondents, that tramways are different 
both from light railways and from fully 
constituted railways. There can be no 
doubt, I think, from the judgment of 
Mr. Justice Wills in Swamea Improve- 
menu and Tramway Co, v. Stoansea 
Urban Sanitary Authority [l892],* that 
tramways are well known, both by 
their origin and by their nature, to be 
something essentially different from rail- 
ways, and that the Public Health Act, 
1875y where it speaks of railways, cannot 
possibly be supposed to include tramways. 
In that case Mr. Justice Wills declined 
to define a raOway or tramway, and I 
shall follow his example; but when we 
have to draw a distinction between a 

(6) 61 L. J. M.0. 134 } [1892] 1 Q.B. 357. 



light railway, as this is, and a fully con- 
stituted ordinary railway, as it is not, the 
difficulty raised is somewhat more sub- 
stantial. Following the decision in the 
SufonsM Caae^^ which it was conceded by 
counsel upon behalf of the appellants 
was binding upon this Oourt, the question 
is whether this land is used only as a 
railway constructed under the powers of 
any Act of Parliament for public convey- 
ance within the meaning of clause {b) of 
sub-section 1 of section 211 of the Public 
Health Act, 1875. I suppose those words 
were drafted with reference to the usual 
railway as known — ^that is, the fully con- 
stituted railway where the land between 
the fences is bought and is owned by the 
railway oompany; and the words apply 
to that state of fitcts without any diffi- 
culty. But in this case the light railway 
is in no respect distinguished from a 
tramway so &r as its outward droum- 
stonces are concerned : it passes along a 
highway, a street ; other persons have a 
right to pass to and fro along it; cabs 
and vehicles, carts and foot passengers 
alike can cross to and fro upon it without 
being charged with being treiq)as8er8. 
The only thing in respect of which the 
occupiers, the light railway company, 
are assessable to the public rate is 
the metals which they place on the 
highway, and possibly even a nar- 
rower and smaller thing still — namely, 
the slit or opening in the railway to 
which they have the exclusive right. For 
other persons may pass to and frt) along 
the metals so long as they do not use the 
slit itself, and it is no trespass or wrong 
if a vehicle uses the metals merely in con- 
sequence of the breadth of the vehide 
being identical with the gauge of the 
tramway or railway. Under those circum- 
stances, is- the land used by this railway 
used only for the purpose of a railway ? 
I had considerable doubt whether, con- 
sidering the difference in the rights which 
the public exercise in the one case and in 
the other, this light railway ought not to 
be classed with a tramway, bemuse, as I 
have said, the droumstances, to the open 
eye, are similar; but I think, upon 
the whole, counsel for the appellants does 
stand upon sound ground when he says 
upon their behalf: " I am not rated for 
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the space between the railway; I am 
rated only for the metals. I have a right 
to that, and that is the only thing for 
which I am rated : there I have the 
exclusive right, and that is used only for 
the railway." I feel the difficulty of the 
question; but I think, upon the whole, 
the right view is that, allowing for the 
difference that exists between a fully 
constituted railway and a railway of this 
character, still they are alike in this 
respect, that what the appellants have 
and use is used for themselves only. 

It is obvious that what I have been 
saying would not apply to some light 
railways, because there may be cases in 
which a light railway in a country 
district, or extending beyond the limits 
of a borough like W&efield, may reach a 
part of the country where the owner of 
the land between the metals is no less 
than the proprietor of a properly consti- 
tuted railway. 

On the other point I have not had so 
much difficulty. The question that arises 
is. Was it a railway constructed under the 
powers of an Act of Parliament for 
public conveyance? Now, in the first 
instance it was not directly so constructed, 
because it was made under an Order 
under the light Railways Act, 1896, 
made in 1901 ; but I think when i^e pro- 
visions of section 12 of the light Rail- 
ways Act, 1896, are carefully considered 
all difficulty disappears. The section deals 
with the question how far existing legis- 
lation relating to railways is to be applied 
to light railways, and it says that the 
<' Clauses Acts, as defined by this Act " 
shall not apply to any light railway. It 
continues: '* Subject to the foregoing 
provisions of this Act and to any speciid 
provisions contained in the Order au- 
thorising the railway, the general enact- 
ments relating to railways shall apply to 
a light railway under this Act in like 
manner as they apply to any other rail- 
way ; and for the purposes of those enact- 
ments, and of the Clauses Acts so &r as 
they are incorporated or applied by the 
Order authorising the railway, the light 
railway company shall be deemed a rail- 
way company, and the Order under this 
Act a special Act, and any provision 
thereof a special enactment." In my 



opinion the meaning of those words is 
that this light railway, although not 
made directly under an Act of Farlmment, 
is to be treated as though it were made 
under a special Act, and that the Order 
is to be deemed a special Act, and any 
provision contained in it a special enact- 
ment. That removes the difficulty 
arising from the &ct that this light rail- 
way is not directly constructed under an 
Act of Parliament, but only indirectly. 
The Act of 1896 seems to say that the 
light railway is to be treated as though it 
were made under a special enactment. 
With regard to the words *' the general 
enactments relating to railways," the 
section says that those general enactments 
relating to railways shdl apply to a light 
railway under the Act in the like manner 
as they apply to any other railway. The 
question is whether section 211 of the 
Public Health Act, 1875, is a general 
enactment relating to railways. Upon 
behalf of the respondents it was contended 
that the enactments in the schedule to 
the Act of 1896 have regard to the 
conduct and management of railways, 
such as gates, level crossings, gauge, 
signals, rates, cheap trains, and so foi&, 
and that it is to statutes dealing with 
those subject-matters only that this sec- 
tion applies. In order to support tiiat 
contention it would be necessary that the 
sub-section should contain something 
more — something equivalent to the 
phrase ''general enactments relating to 
the conduct and management of rail- 
ways," whereas the words " conduct and 
management " are omitted ; and I think, 
construing the words in their natural 
sense, that section 211 of the Act of 
1875 is an enactment relating to rail- 
ways. I do not see in what other way it 
can be described. The word ''enact- 
ment" is not the same as the word 
*' Act." Act means the whole Act, but an 
enactment is the Act or a part of it ; and 
a particular section or part of an Act of 
Parliament may be an enactment. I am 
of opinion that section 211 of the Act of 
1875 is a general enactment relating to 
railways, and that therefore it must 
apply to a light railway. I also think 
that this light railway must be deemed to 
have been constructed under a special 
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Act, although only constructed under an 
Order. For these reasons, although I 
have felt some hesitation as to the first 
point, I am of opinion that the decision of 
the Justices was wrong, and that the 
railway is entitled to the exemption. 

Dablino, J. — T am of the same opinion. 
I think the Case is a difficult one upon both 
points. I do not propose to say anything 
about the second point, but only with 
reference to that which arises upon the 
construction of the Public Health Act, 
1875, s. 211. Now as to that, my view 
is this: The appellants might use the 
roads in question as all other persons 
may, and they would not be rateable in 
respect of that user. They are rateable 
because, unlike others, they have the 
exclusive use of some land on which they 
have been permitted to lay down a rail- 
way and the necessary appurtenances 
thereof. That railway they alone may 
use as a railway; all other persons 
are forbidden so to use it. Therefore 
all that land for which the appellants 
are rateable — all that thing, whatever it 
may be, for which they are rateable — is 
used only as a railway. Where the 
posts stand, all use by others than the 
appellants would be a trespass. It is 
true that persons may cross the line of 
rail and even with their carts may run 
along upon it, though not in the same 
way that the appellants may, because 
they may not use a flanged wheel to keep 
their carts upon the rails ; but this kind 
of use by others of a railway happens, 
although in a less degree, at any level 
crossing upon such a railway as the 
North- Western, for instance ; and if all 
those level crossings were to be added 
together it would be found that they 
me^e up a very considerable portion of 
the whole length of the line. That rail- 
way, of course, has this exemption from 
full rateability, and yet upon those cxpsa- 
ings there is the use by other persons 
traversing (they are not bound to traverse 
at a right-angle ; they may go obliquely) 
the railway — ^persons other than the rail- 
way company itself. Further, if the 
word " only " is read as meaning only used 
by the railway company itself, there is 
another matter which may have some 



bearing upon it. I believe, as to those 
railways which undoubtedly have the 
benefit of the exemption — ^when railways 
were first started and it was not yet 
known what the traffic on railways would 
develop into— -many of the old statutes 
relating to railways empowered persons 
to use their own engines and carriages on 
the railways, and it was rather con- 
templated that people would travel about 
on the railways just as they now travel 
about in motor-cars upon the old roads ; 
yet the track was used only as a railway, 
although not only by the corporation to 
whom the line belonged. 

For these reasons it appears to me 
that this light raUway is entitled to the 
exemption conferred upon railways by 
section 211 of the Public Health Act, 
1875. 

A. T. Lawrence, J. — I am of the same 
opinion. I think that the exemption in 
section 211 of the Act of 1875 applies. I 
do not think it is a plain case at all, but 
in my opinion this light railway is *' used 
only as a railway constructed under the 
powers of an Act of Parliament for public 
conveyance." It is quite true that persons 
pass over the rails in the exercise of their 
rights of way over the highway, but that 
does not prevent their b^g used only in 
their character of raOway by this com- 
pany. It is that exclusive user which 
the company possesses that makes them 
rateable. The company have just the 
same right as every other inhabitant or 
King's subject has to pass over these 
rails, and but for their exclusive user 
without paying any tate, but having that 
exclusive right they have to pay rates. 
It seems to me impossible to say, on the 
one hand, that they have an exclusive 
right which makes them rateable, and 
that they are not the only persons who 
have the exclusive use of that rateable 
hereditament. 

With reference to the next question 
— namely, as to whether the Ime was 
constructed under the powers of an Act 
of Parliunent for public conveyance — 
it seems to me that the construction 
contended for by the appellants of sec- 
tion 12 of the Light Railways Act, 1896, 
does have the effect of making this Order 
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an Act of Parliament and of making this 
structure a railway made under the 
powers of an Act of Parliament, and that, 
within the meaning of that section, sec- 
tion 211 of the Act of 1875 is a general 
enactment relating to railways. I am 
sure if the section, instead of containing 
an exemption, had imposed a higher rate 
upon railways, it would have been im- 
possible to say that it was not a general 
enactment relating to railways. For these 
reasons I think the arguments addressed 
to us upon behalf of the appellants were 
correct. 

Appeal alhwed. 

Solicitors— Ashnnt, Morris, Crisp & Co., for 
appellants; Bharpe, Parker, Pritchards, 
Barham it Lawford, for respondents. 

{Reported by J. JS, Aldout, Eiq,^ 
Barrister-at-Zaw. 



Ridley, J. ^ 

Darling, J. J ^^^lkjjj ^j^d others v. 
1906 I ^^^^ Corporation. 

April 7. J 

[76 L. J. K.B. 413.] 

Highway — Proposed New Road — Appeal 
to Quarter Sessione from Juetiees^ Cer- 
tificate — Proposed Road found to be more 
Commodiotu to PubUoj btit that Appellant 
would he Injwred or Aggrieved — Effect of 
Finding — Hightoay Act, 1835 (5^6 
WiU. 4. c. 50), 8. 89. 

Where under section 89 of the Highway 
Act, 1835, the jury find that ike party 
appealing to quarter sessions would he 
injured or aggrieved hy a proposed new 
highway, the appeal must he aiUowed, net- 
withstanding the fact that the jury may also 
have found that the proposed new highway 
would he more commodious to the public 
than the existing highway. 

Case stated by the Becorder of York. 

On an application to Justices under 
the Highway Act, 1835, by the respon- 
dent corporation, who proposed to stop 
up a pubUc footpath or highway and to 
substitute a new footpath or highway, 
the Justices granted a certificate that the 
proposed new footpath would be more 



commodious to the public. From this 
certificate the appellants, who alleged 
that the access to their properties would 
be interfered with by the proposed new 
footpath, appealed to quarter sessions, 
and the appeal was heard before the 
Becorder and a jury. 

After evidence had been given, the 
Recorder left two questions to the jury 
under section 89 of the Highway Act, 
1835 > — namely, first, whether the pro- 
posed new highway was more commodious 
to the public than the existing one ; and 
secondly, whether the parties appealing 
would be injured or aggrieved if the 
existing highway were stopped up as pro- 
posed and the new one substituted. The 
jury answered both questions in the 
affirmative. 

On these findings the appellants con- 
tended that judgment ought to bo entered 
for them and the appeal allowed, on the 
grounds that the word " or " in section 89 
of the Highway Act, 1835, was not to bo 
joonstrued disjunctively but conjunctively ; 
that the true construction of the section 
was that both questions, as to the high- 
way being more commodious and as to 
the parties appealing being injured or 
aggrieved, were material questions for the 
decision of the Court ; and that the in- 
tention of the Legislature was that no 
order should be made to divert, turn, or 
stop up an existing highway, whether or 
not it was more commodious to the public, 
unless it was found by the jury that the 
parties appealing were not injured or 
aggrieved. 

For the respondents it was contended 
that the word "or " in section 89 must be 
taken disjunctively, and that as they had 
succeeded upon one of the points — 
namely, that the proposed new footpath 

(1) Section 89 of the Highway Act, 1835: 
** . . . if, after hearing the evidence produced 
before them, the said jary shall return a verdict 
that the proposed new highway is nearer or more 
commodioos to the public ... or that the 
party appealing would not be injured or 
aggrieved, then the said Court of quarter 
sessions shall dismiss such appeal . . . ; but if 
the said jury shall return a verdict that the 
proposed new highway is not nearer or not 
more commodious to the public ... or that 
the party appealing would be injured or 
aggrieved, then the said Court of quarter 
sessions shall allow such appeal. » ." 
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was more commodious — ^they were entitled 
to the judgment of the Court. 

The Becorder, having regard to the 
case of Rex v. Essex Justices [i827],' came 
to the conclusion that the intention of the 
Legislature was that the persons appeal- 
ing must, in order to give themselves a 
locus standi to he heard, first shew that 
they were injured or aggrieved, and, when 
they had succeeded in this, that then the 
qu£^r sessions would proceed to enquire 
whether the proposed new highway was 
nearer or more commodious; that the 
appellants had established their hats 
standi to be heard, but, the jury having 
found against them that the proposed new 
highway was more commodious, their 
appeal should be dismissed. 

The question for the opinion of the 
Court was whether the Recorder was 
right in dismissing the appeal. 

Jenkin^ for the appellants. — If taken 
literally, section 89 of the Highway Act, 
1835, is self-contradictory, and to give 
eflfect to its evident intention the word 
'* or " in the first branch of the section 
must be read conjunctively and not dis- 
junctively. If the jury find that the 
parties appealing would be injured or 
aggrieved by the proposed new road, their 
appeal must be allowed. If the Recorder's 
decision is right, a landowner might have 
his property landlocked and have no 
redress, for it is to be observed that no 
compensation is provided in such a case. 
The case of Bex v. JSssex Justices ^ has no 
bearing upon the question. It was de- 
cided On an earlier Act, which con- 
tained no section corresponding to sec- 
tion 89, and, quite apart from that, the 
case gives no support to the conclusion 
arriv^ at by the Recorder. 

S, G, Lushington, for the respondents. — 
Light is thrown upon section 89 of the 
Highway Act, 1835, by section 64 of the 
Indosnre Act, 1854, which reproduces the 
earlier section except that the word "and" 
is substituted for the word '* or " in the 
first part of the section. The substitution 
of " and " for " or " can only be effected 
when the particular section necessarily 
requires it — see per Lord Halsbury in 
Mersey Docks and Harbour Board v. 

(2) 5 L. J. (0J3.) M.O. 65 ; 5 B. & C. 491. 



Henderson [isss] ' ; but if the Court takes 
the view that section 89 requires this 
substitution to be made, it is difficult to 
support the Recorder's decision. 

Ridley, J. — I am of opinion that this 
appeal must be allowed. Two questions 
were submitted to the jury by the 
Recorder, and the jury answered both 
in the affirmative — namely, first, that 
the proposed new highway was more 
commodious to the public than the exist- 
ing one; and secondly, that the appel- 
lants would be injured or aggrieved if 
the proposed new highway were made. 
Upon these findings the Recorder came 
to the conclusion that the appeal ought 
to be dismissed. I do not think the 
reasoning by which he arrived at that 
conclusion is satis&ctory. The Act of 
1815, upon which the case referred to by 
him — Bex v. Essex Justices * — was decided, 
did not contain a section such as sec- 
tion 89 of the Highway Act, 1835, and 
there is nothing in that case which applies 
to the one we are now considering. Sec- 
tion 89, as it stands, is self-contradictory. 
It says that if the jury find that the pro- 
posed new highway is more commodious, 
or that the appellant is not injured or 
aggrieved, the appeal is to be dismissed. 
The Recorder's view was that, as the jury 
had found that the proposed new high- 
way was better than the old one, the 
appeal must be dismissed. That might 
be so if the section stopped at that point. 
But the section goes on to provide that if 
the jury shall return a verdict that the 
proposed new highway is not more com- 
modious, or that the appellant would be 
injured or aggrieved, the quarter sessions 
shall allow the appeal. Here the jury 
found that the appellants would be injured 
or aggrieved by the proposed new high- 
way, and in these circumstances the 
proper order was to allow the appeal. If 
there were any doubt as to the true con- 
struction of section 89, it is removed by 
looking at section 64 of the Inclosure Act, 
1854, to which our attention has very 
properly been called by counsel for the 
respondents. In that section we find 
that the Legislature has corrected what 

(3) 68 L. J. Q.B. 152, 155 ; 13 App. Gas. 595, 
603. 
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must be regarded as the mistake made in 
section 89 of the Act of 1835, for the 
word *' and " is inserted in place of the 
word "or." 

Daruno, J. — I am of the same opinion. 
It is impossible to read section 89 without 
seeing that its two parts are mutually con- 
tradictory. It is perfectly plain that what 
was meant was that the party appealing 
should not succeed at quarter sessions 
if the jury find the road to be more com- 
modious, and that he will not be injured or 
aggrieved; but that he should succeed if, 
al^ough the proposed new road is found 
to be more commodious, yet that he will be 
injured or aggrieved thereby. That is the 
only way in which justice can be done to the 
section ; and this being so, the case comes 
exactly within the words quoted from 
Lord Halsbury's judgment ^ in Mersey 
Docks wad Harrhowr Boaard v. Henderson^ 
Moreover, that this is the true construc- 
tion of section 89 is put beyond question 
by section 64 of the Indosure Act, 1854. 

Brat, J. — I am of the same opinion. 
It is quite clear that a mistake was made 
in the earlier part of section 89. Suppos- 
ing the jury found that the proposed new 
road was neither nearer nor more com- 
modious than the old one and was not 
necessary, yet that the party appealing 
was not aggrieved, the appeal, if the first 
part of the section were to be taken 
strictly, would have to be dismissed. 
That would be absurd. The latter part 
of the section must prevail. 

Appeal aUoiced, 



Solicitors — Bidsdale & Son, agents for George 
Crombie & Sons, York, for appellants ; Bell, 
Brodrick & Gray, agents for Holtby it 
Procter, York, for respondents. 

^Reported by J. S. Henderson^ Etq., 
Barriiter'Ot'Iiaw. 



[CBOWN CASE RESERVED.] 

A .; Jl« > Rbx v. Linkkksr.* 
April 28. 3 o^xi^M. 

[76 L. J. KB. 386.] 

Criminal Law — Attempt to Discharge 
Firearms with Intent — Evidence for Jury 
— Offences against the Person Act^ 1861 
(24 ^ 25 Vict. e. 100), ss. 14 and 18. 

The prisoner w€is indicted under see- 
tion l^ of the Offences against the Person 
Acty 1861, with feloniously attempting to 
discharge a loaded revolver at another 
person with indent to murder him; and on 
another county under section IS of the 
same Act, with unlawfuUg a/nd mali- 
cioush/ cOtempting to discharge the revolver 
with intent to do grievous bodily harm. 
It was proved that the prisoner wenJt to the 
prosecutor^ s office, drew, the revolver dear 
from his pocket, and had halfrisenfrom the 
chair on which he had been sitting, when 
the prosecutor seized his arm before he 
could raise U vp. A struggle ensued, in 
which the prisoner, while holding the 
revolver in his right hand, endeavoured 
to get his arm loose, but eventually the 
prosecutor wrested the revolver from him* 
There wcu evidence that the prisoner meant 
to use the revolver. The jury convicted 
the prisoner on the count laid under 
section 18 : — Held, that there was euffidenlt 
evidence to go to the jury of an attempt to 
discharge the revolver wUhin the meaning 
of section 18. 

Case stated by Jelf, J. 

James Reginald Linneker was tried 
at the Derby Winter Assizes on March 3, 
1906, on an indictment charging him, 
under sections 14 and 18 of the Offences 
against the Person Act, 1861 ^ — ^in the 

* Coram>y Lord Alverstone, G. J., Kennedy, J., 
Ridley, J., Darling, J., and Walton, J. 

(1) Offences against the Person Act, 1861, 
s. 14 : ** Whosoever . . . shall shoot at any 
person, or shall, by drawing a trigger or in any 
other manner, attempt to diBcharge any kind of 
loaded arms at any person . . . wiUi intent 
... to commit mnrder, shall, whether any 
bodily injury be effected or not, be guilty of 
felony . . ." 

Section 18: ** Whosoever shall nnlawfolly 
and maliciously . . . shoot at any person, or, 
by drawing a trigger or in any other manner, 
attempt to discharge any kind of loaded arms 
at any person, with intent • • • to maim, dis- 
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first count with feloniously attempting to 
discharge a certain revolver, loaded with 
gunpowder and leaden hullets, at one John 
Plownght Houton, with intent to murder 
him ; in a second count, the same with 
intent to commit murder ; and in a third 
count, the same with intent to do the said 
John Plowright Houton some grievous 
hodily harm. 

The indictment did not contain the 
words *' by drawing a trigger," nor did it 
specify any other manner in which the 
attempt was made ; but no objection was 
taken to the indictment on this or any 
other ground, the only objection being, 
as hereinafter mentioned, that the evi- 
dence did not bring the case within the 
statute. 

The facts proved at the trial were as 
follows : 

Mr. Houton was the general manager 
of the Bolsover Colliery. The prisoner, 
a young man in the employment of the 
colliery owners, interviewed Mr. Houton 
at his office, on February 16, on the sub- 
ject of his chance of promotion in the 
service. There was no sort of quarrel 
between them. Presently, in answer to 
a question, Mr. Houton said, ** Why do 
you ask me that question ''9 The pri- 
soner said, '* I am going to tell you why," 
and he at once put his right hand into 
his overcoat pocket and commenced to 
pull something out. Mr. Houton saw 
something glitter like silver (which turned 
out to be a six-barrelled revolver), and it 
at once struck him that there was going 
to be some mischief. Before the prisoner 
got the revolver (five barrels of which 
were loaded) quite clear of his pocket, 
Mr. Houton jumped up from his chair 
and sprang on to the prisoner, and was 
able to lay hold of his arm before he 
could itiise it up. Prisoner had got the 
revolver clear from his pocket, and had 
half- risen from his chair when Mr. 
Houton seized him. They struggled for 
a few minutes. Once, when Mr. Houton 
tried to open the door, the prisoner 
nearly got his arm loose, his right hand 
holding the revolver. While they were 
struggling, prisoner said several times, 

figure, or disable any person, or to do some other 
grieyoos bodily harm to any person . . . shall 
be guilty of felony. . . .*' 



"YouVe got to die." Eventually Mr. 
Houton wrested the revolver from him, 
and, with the assistance of another wit- 
ness, took him to the police-station. On 
the way prisoner said, '* I shall very 
likely have to do time for this; but, 
whether it is long or short, I shall do 
for you when I come out." Mr. Houton 
said, " Why ? What have I done to you ? " 
and prisoner said, ^* I think you have 
kept me back." 

Upon those facts it was submitted by 
counsel for the prisoner that there was 
no evidence of an attempt under the 
statute either with intent to murder or 
with intent to do grievous bodily harm. 

The Judge overruled the objection, and 
told the jury that if they thought the 
prisoner took the revolver out of his 
pocket for the purpose of shooting Mr. 
Houton, and that if he had not been 
interrupted he would, or probably would, 
have accomplished that purpose, they 
might find him guilty of the attempt to 
discharge the revolver at Mr. Houton 
with intent to murder (first and second 
counts) or with intent to do grievous 
bodily harm (third count). No objection 
was taken to the language of the summing- 
up, the only point being that there was 
no case within the statute. 

The jury convicted the prisoner on the 
third count, and the question for the 
opinion of* the Court was whether there 
was evidence of an attempt within 
section 14 and section 18. 

No counsel appeared for the prisoner. 

Archer M, White, for the prosecution. — 
The conviction was right. The facts iu 
this case are exactly similar to those iii 
Eeg. V. Brovm [l883].^ In that case it 
was held by Stephen, J., at the trial, on 
the authority of Reg, v. St, George [1840],^ 
that the prisoner could not be convicted 
under section 14, but that there was 
evidence to go to the jury of an ofTence 
under section 15 of the same Act, which 
provides that •* Whosoever shall, by any 
means other than those specified in any 
of the preceding sections of this Act, 
attempt to commit murder, shall be 

(2) 52 L. J. M.C. 49 ; 10 Q.B. D. 381. 

(3) 9 Car. & P. 483. 

Q 
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guilty of felony." The jury convicted the 
prisoner, and Stephen, J., stated a Case 
for the opinion of the Court as to whether 
the indictment sufficiently charged an 
offence under section 15. The Court 
quashed the conviction, holding that sec- 
tion 15 dealt with cases which were not 
ejuadem generis with those in section 14 ; 
and the opinion was expressed that the 
case came within section 14, and some of 
the Judges likewise expressed the view 
that the case of Reg, v. 8t, George ^ and 
the similar case of Reg, v. Lewie [l84o] ^ 
might require consideration if the ques- 
tion involved in them again arose. In 
the later case of Reg, v. Duckworth [lS92] ^ 
the case of Reg, v. St, George ^ was over- 
ruled. In Reg, v. Duckworth ^ the words 
'* by drawing a trigger " were inserted in 
the indictment, which was under sec- 
tion 18, for attempting to discharge a 
revolver with intent to do grievous bodily 
harm, and the facts were that the prisoner 
drew from his pocket a loaded revolver 
and pointed it towards his mother. As 
he was raising the pistol his wrists were 
seized by bystanders, and after a struggle, 
during which his fingers and thumb were 
seen fumbling about the revolver, which 
cocked automatically when the trigger 
was pulled, it was taken from him. It 
was there held that there was evidence 
upon which the prisoner could be con- 
victed of an attempt to discharge the 
revolver within section 18. Beferring to 
Reg, V. St, George,^ Lord Coleridge said, 
in Reg v. Dvuckworih^ that the prisoner, 
by raising his arm and pointing the 
pistol, had done all that he could to dis- 
charge it. That applies exactly to the 
present case. 

[Walton, J., referred to the following 
definition of " attempt " given in Stephen*8 
Digest of Criminal Law (6th ed.), art. 50 : 
" An attempt to commit a crime is an act 
done with intent to commit that crime, 
and forming part of a series of acts, 
which would constitute its actual com- 
mission if it were not interrupted."] 

That test is satisfied in this case, for a 
man begins to attempt to shoot when he 
places ms hand on a pistol with the inten- 
tion of beginning to shoot. 

(4) 9 Car. U P. 623. 
(6; [1898] 2 Q.B. 83. 



Lord Alverstoitb, 0. J.-^In my opinion 
this conviction must be affirmed. The 
prisoner was indicted for attempting to 
discharge a revolver loaded with gun- 
powder and leaden bvdlets at the pro- 
secutor with intent to murder him or 
to do him grievous bodily harm. The in- 
dictment, whether under section 14 or 
section 18 of the Offences against the 
Person Act, 1861, did not contain the 
words '' by drawing a trigger," nor did it 
specify any other manner in which the 
attempt was made. It seems to me that 
the gist of the offence in these sections is 
the attempt to discharge loaded firearms 
with the intent to commit murder or to 
do grievous bodily harm. If there was 
evidence of that offence, the conviction 
ought to be affirmed. 

It is most important, for the sake of 
precision, to distinguish carefully between 
the offence of attempting to discharge 
firearms and that which might possibly 
be an offence under some other head of 
criminal law — namely, the acting with 
intent to shoot or the making of prepara- 
tions to shoot. In my opinion it is not 
sufficient, in order to establish an offence 
under sections 14 and 18 of the Act in 
question that there should be proof of an 
intention to shoot, or the possession of a 
pistol or other firearm for that purpose, 
or a preparation to shoot, with the pos- 
session of a pistol : therd must, to con- 
stitute this offence, be an attempt to 
discharge the firearm. 

That being the law, was there any 
evidence in this case of an attempt by the 
prisoner to discharge the pistol? He 
had the revolver loaded, and the words 
he used at the time shew clearly that 
he intended to use it; he had drawn 
it clear out of his pocket and had half- 
risen from his chair, and he struggled 
for some time, holding the revolver in his 
hand and trying to get his hand loose. 
It seems to me that, the jury having 
taken the view on these &cts that the 
prisoner had attempted to discharge the 
revolver, it would be wrong to hold that 
there was no evidence of such attempt. 
Applying the test which I believe to be 
accurately stated in Siepfievls Digest of 
Criminal Law^ art. 50, as follows: 
'* An attempt to commit a crime is mi 
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act done with intent to commit that 
orimei and forming part of a series of 
acts, which would constitute its actual 
commission if it were not interrupted," 
— it seems to mo that the attempt to dis- 
charge a firearm has begun at least when 
the man has drawn the firearm from his 
pocket, raised it in his hand, and, holding 
it in his hand, struggles to get it loose. 
If we were to hold that that was not 
evidence to go to the jury it would be a 
serious inroad upon the law in these 
sections. 

So far as the case stands upon autho- 
rity, the decisions support the view I have 
expressed. Reff. v. Si. George ' was directly 
overruled by this Oourt in Reg, v. Dtuik- 
ffforth.^ Reg, v. Lewis ^ is not in point, 
because the weapon used there was not 
in a condition to be discharged, and, 
therefore, whatever may be the view of 
that case, it does not affect the present. 
In Reg. v. Brown ^ the Judge who tried the 
case, having thought that he could not 
leave the case to the jury under section 14 
or section 18, because of the previous 
decisions, left it to them under section 15. 
The Judges in that case doubted Reg, v. 
^S'^ George ^ and Reg, v. Lewis^^ and while 
they quashed the conviction they ex- 
pressed the view that the case was within 
either section 14 or section 18. I think, 
therefore, not only that the opinion 
which I have expressed is in accordance 
with the true view of the criminal law, 
but that it has also the support of the 
opinions of the Judges who took part in 
the decision of /?6y. v. Brown,^ 

Kenkedy, J. — I am of the same opi- 
nion, and I will only add this — ^that the 
evidence here was sufficient to justify the 
jury in finding that there was an attempt 
to discharge the revolver. One must be 
careful to bear in mind, and to see that 
the jury bear in mind, that, while the 
criminal act involves intent, that intent 
does not always involve an attempt. To 
constitute an attempt there must be 
evidence of some overt act. 

Ridley, J. — I agree. In reading these 
sections it is to be remembered that they 
are repeated almost verbatim from the 
former legislation of 1837, and therefore 



the words are considered words, de- 
liberately inserted. The words involve 
this — that there shall not only be an 
intent, but also an attempt. On the 
facts stated in this Case there certainly 
was evidence for the jury of an attempt 
to fire off the revolver. 

Darling, J. — I am of the same opinion. 
Under section 14 and section 18 two 
things have to be present in order to 
constitute the crime aimed at. The 
physical fact of the attempt to discharge 
the firearm has to be proved, and that is 
capable of proof by evidence of what the 
man did. If a man does all those things 
which a man attempting to discharge a 
revolver would do, so far as he is not 
hindered by some one holding his hand, I 
should say that is evidence for the jury 
that he attempted to discharge the 
revolver. In thils case the prisoner took 
the pistol from his pocket, and he struggled 
with the prosecutor, who seized him by 
the hand. That was evidence for the 
jury that he was attempting to discharge 
the pistol, and he was attempting to dis- 
charge it with an evil intent, which is 
the second thing to be proved under 
these sections. 

Walton, J. — The question is whether 
there was any evidence of an attempt. It 
is obvious that every act done for the pur- 
pose of committing a crime is not neces- 
sarily an attempt. It may be mere 
preparation; but I think, adopting the 
definition of attempt given in StefphwCe 
Digest of Criminal Law^ that in this case 
there was evidence of an attempt, as dis- 
tinguished from mere preparation, to 
commit a crime. Therefore I think the 
conviction should be affirmed. 

Gowviction affirmedn 



Solicitor— Mansfeldt H. Humble, Chesterfield 
for prosecution. 

[Reported hy J. S. Henderson^ Esq., 
Biirrister-at'Law, 
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Lord Alverstonb, C.J, ^ . Horhsby 
KiDLEY, J. I Corporation v. 

Darling, J. > Birkbeck 

1906. I Freehold Land 

March 7. J Society. 

[76 L. J. K.B. 348.] 

Local Government — Private Street — 
Paving by Local Authority — Expenses — 
Liability of Owner — Premises Fronting on 
Street but Outside Boundary of District — 
Public Health Act, 1875 (38 <£r 39 Vict. 
c. 55), s. 150. 

Where the boundary-line between the 
districts of two local atUlu>rities runs along 
the kerb of the footpath on one side of a 
street, the local authority in whose district 
the carriage-way is has no power under 
section 150 of the Public Health Act, 
1875, or otherwise, to apportion upon the 
frontagers whose premises are in Hie other 
district a shcvre of the expenses incurred by 
that local authority under the section in the 
execution of works to the carriage-way or 
the footpath within their own district. 

Case stated by five Justices for the 
county of Middlesex. 

Birkbeck Road was a highway, not 
repairable by the inhabitants at large, 
which ran east and west. The boundary 
between the borough of Hornsey, the 
corporation of which were the appellants 
in the present case, and the urban district 
of Friern Barnet ran along the line of 
kerb of the footpath on the north side of 
Birkbeck Boad, so that the carriage-way 
of the road and the footpath on its south 
side were in the appellants' borough, and 
the footpath on its north side was in the 
urban district of Friern Barnet. 

The respondents (the Birkbeck Free- 
hold Land Society) were the owners 
within the meaning of the Public Health 
Act, 1875, of premises having a frontage 
of about 118 ft. 2 in., which fronted, 
adjoined, or abutted on the footpath on 
the north side of Birkbeck Boad within 
the urban district of Friern Barnet, and 
were wholly within that urban district. 

In July, 1903, the appellants, purport- 
ing to act in pursuance of section 150 of 



the Public Health Act, 1875,^ caused 
notices to be served on the respondents in 
respect of their premises requiring them 
within a specified time to level, pave, 
metal, flag, channel, and make good the 
parts of Birkbeck Boad within the appeU 
lants' borough, which were not made good 
to the appellants' satisfaction. 

The works required by the notice com- 
prised works to the carriage-way of the 
Birkbeck Road and to the footpath on the 
south side of it, but did not comprise the 
sewering of the road or of any part of it, 
or any work to the footpath on its north 
side. 

The notice was served on the owners 
of the premises fronting, adjoining, or 
abutting on Birkbeck Boad, and among 
others upon the respondents in respect of 
their premises on the north side already 
referred to. 

(1) The Public Health Act, 1876, provides: 
Section 160 : ** Where any street within any 
urban district (not being a highway repairable 
by the inhabitants at large) or the carriageway 
footway or any other part of such street is not 
sewered levelled paved metalled flagged chan- 
nelled and made good or is not lighted to Uie 
satisfaction of the urban authority, such autho- 
rity may, by notice addressed to the respective 
owners or occupiers of the premises fronting 
adjoining or abutting on such parts thereof as 
may require to be sewered levelled paved 
metalled flagged or channelled, or to be lighted, 
require them to sewer level pave metal flag 
channel or make good or to provide proper 
means for lighting the same within a time to 
be specified in such notice. 

*' If such notice is not complied with, the 
urban authority may, if they think fit, execute 
the works mentioned or referred to therein; 
aud may recover in a summary manner the 
expenses incurred by them in so doing from 
the owners in default, according to the frontage 
of their respective premises, and in such pro- 
portion as is settled by the surveyor of the 
urban authority, or (in case of dispute) by 
arbitration in manner provided by this Act ; or 
the urban authority may by order declare the 
expenses so incurred to be private improvement 
expenses. 

" The same proceedings may be taken, and the 
same powers may be exercised, in respect of 
any street or road of which a part is or may be 
a public footpath or repairable by the inhabi- 
tants at laige as fully as if the whole of such 
street or road was a highway not repairable bv 
the inhabitants at large." 
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The works ^required by the notice were 
not executed by the owners, and the 
appellants carried them out themselves. 

The expenses incurred by the appellants 
in the execution of the works amounted 
to 949^. 7«. lOd., of which 739^. 16«. lid. 
was attributable to the carriage-way of 
the road, and the remainder, being 
209/. 108. lid., was attributable to the 
footpath on the south side. 

On April 26, 1904, the appellants' 
surveyor apportioned the said sum of 
209Z. lO^. lid, among the owners of such 
of the premises fronting, adjoining, or 
abutting upon Birkbeck Road as were 
situate upon its south side. And on the 
same date he apportioned the said sum of 
739/. 168. lid. among the owners of all 
the premises whether situate on the 
north or on the south side thereof, in- 
cluding the respondents. The share 
of the said sum of 739/. 16^. lid. ap- 
portioned on the respondents was 
72/. 17*. 5d. 

On July 1, 1904, notice was served on 
the respondents of the apportionment of 
the last-mentioned sum upon them. 

On November 10, 1904, the appellants 
duly demanded of the respondents the 
said sum of 72/. 17^. 5c/., but it was not 
paid by the respondents. 

About the same time that these notices 
were served and works executed by the 
appellants, the urban council of Friem 
Barnet served notices under section 150 
of the Public Health Act, 1875,^ with 
reference to the footpath in their district 
on the north side of Birkbeck Road, and 
themselves executed the necessary works 
thereto, including works of levelling, 
paving, metalling, flagging, channelling, 
and making good on default of the 
frontagers. The expenses incurred by 
the Friem Barnet Urban Council in the 
ex^ution of these works were appor- 
tioned on and demanded from the owners 
of premises on the north side of Birkbeck 
Bead only, including the respondents, 
who paid to that urban council the 
amount so apportioned on them. 

There were soil and surface-water 
sewers running through that part of 
Birkbeck Bead which was within the 
borough of Homsey. These sewers for^Ied 



part of the main-drainage system of that 
borough, and were vested in the ap- 
pellants. The houses on the south side 
of Birkbeck Bead drained into these 
sewers. The houses on the north side 
drained into a sewer running along that 
part of the road which was within the 
Friem Barnet urban district, and which 
had been recently constructed by the 
Friern Barnet Urban Council at the 
request and at the cost of the owners on 
the north side. 

A complaint was preferred on behalf 
of the appellants against the respondents 
whereby they sought to recover the above- 
mentioned sum of 72/. 178. 5d, as an 
apportioned share of expenses incurred by 
the appellants as aforesaid. 

On June 21, 1905, the complaint was 
heard and determined by the Justices, 
who dismissed it with costs, but stated a 
Case. 

The question for the Court was whether 
the Justices, upon the £Etcts above stated, 
came to a correct determination in law, 
and if not what should be done in the 
premises. 

Macmorranj E.G. (Jenkin and IT. W. W. 
Grain with him), for the appellants. — 
The appellants had power under sec- 
tion 150 of the PubUc Health Act, 1875,^ 
by notice to the respondents to require 
them to make good the street. The re- 
spondents are the owners of premises 
*' fronting adjoining or abutting " on the 
street within the meaning of the section. 
The street is within the district of the 
appellants, only the footpath on the north 
side being without their district. As the 
respondents' premises are on the north 
side of the street and adjoin the footpath 
on that side in respect of which they 
may incur liability to another local 
authority, the appellants, in conformity 
with Wakefield tUfanitary Authority v. 
Mander [i88o],^ have not charged them 
with any part of the expense of making 
good the footpath on the south side ; so 
that no injustice is done to them. The 
respondents are the owners of premises 
fronting, adjoining, or abutting qn th^ 

(2) 5 C.P. D. 2*8, 
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street, within the meaning of the section, 
notwithstanding that a footpath inter- 
venes between their premises and the 
street — Wakefidd Local Board v. Lee 

[1876].' 

Glen, K,C. {NaWm with him), for 
the respondents. — The appellants have 
no power under section 160 of the Public 
Health Act, 1875,^ or otherwise, to re- 
quire the respondents to contribute to 
the expense of making good the street. 
The respondents' premises are wholly 
outside the appellants' district. The 
respondents have no voice in the ap- 
pointment of the appellants as urban 
council of their district, and the appel- 
lants are in effect seeking to impose 
taxation upon persons who are without 
representation. Such expenses until 
recovered are a charge upon the pre- 
mises; and therefore, to hold that the 
appellants can charge the respondents 
would be to hold that they have power 
to impose a first mortgage upon premises 
outside their jurisdiction. Unless con- 
ferred upon them by the express provision 
of or necessary implication from a statute, 
a local authority has no power to charge 
vrith expenses the owners of premises 
outside their district — Beg, v. WariMT 
[1858].* Until it was expressly granted 
to them by section 108 of the Act of 
1875, a local authority had no jurisdiction 
to take proceedings in respect of a 
nuisance the cause of which arose out 
of their own area — Reg. v. CoUon [i85S].^ 
Though section 45 of the former Public 
Health Act, 1848, gave the local board 
power to carry sewers through or under 
" any lands whatsoever," yet it was held 
in Hayward {or Haywood) v. Lowndes 
[1859] ® that the powers of the local board 
under the section were confined to their 
own district, Kindersley,V.C., stating in his 
judgment that, unless there be a specific 
direction to the contrary, the power and 
jurisdiction of a local board is to be con- 
fined to their own district. That case 
was approved and distinguished in 
Withingion Local Booflrd v. Mamchester 

(3) 1 Ex. D. 336. 

(4) 27 L. J. M.C. 144. 

(5) 28 L. J. M.C. 22 ; 1 E. & B. 203. 

(6) 28 L. J. Ch. 400; 4 Dr^w. 454. 



Corporation [l893],^ the ground of dis- 
tinction being that in the latter case the 
local board, who proposed to ei^sct a 
smallpox hospital in an adjoining district, 
were seeking to do no more than any 
private person might have done. Sec- 
tion 145 of the Act of 1875 provides that 
the inhabitants of an urban district are 
not to be liable to rates for the making or 
repairing of roads outside the district; 
and in the absence of any provision to the 
contrary it must be presumed that the 
same policy was meant to be pursued in 
regard to the expenses of making good 
streets. As regards the right of owneis 
of premises to drain into the sewers of a 
local authority, the Act draws a clear 
distinction between the owners of premises 
within and without the district respec- 
tively. By section 21 the former have 
the right to make use of the sewers on 
merely giving notice to the authority; 
but by section 22 the latter can only do 
so on terms agreed upon between them 
and the authority, or, in case of dispute, 
settled by a Court of summary jurisdiction 
or by arbitration. Whenever the Legis- 
lature intends that the local authority 
should have jurisdiction beyond its own 
district it confers that power in clear and 
unmistakable terms. Thus, the Act of 
1875 by section 48 enables a local autho- 
rity to obtain an order for the cleansing 
of an offensive ditch lying beyond its 
boundary, and by sections 16, 32, and 33 
expressly defines the powers and duties 
which a local board are to have outside 
their district in regard to sewers. The 
respondents, having paid their proportion 
of the expenses incurred by the Priem 
Barnet Urban Council in respect of the 
footpath on the north side of the street, are 
subject to no further liability — Richards 
V. Kessick [i888] ® and Property Exchange 
(No. 1) V. Waiideworth Board of Worke 

[1902].^ 

Macmorran, K.C., in reply. — ^The cases 
relied upon by the respondents are dis- 
tinguishable. Reg. V. Warner* was de- 
cided under section 22 of the Nuisances 

(7)62L.J.Ch.393; [1893] 2 Ch. 19 ; 2B.367. 

(8) 57 L. J. M.C. 48. 

(9) [19021 M.C. 103; 71 L. J. K.B. 515; 
[1902] 2 K.B. 61. 



Digitized by 



Google 



THE DUTIES OF MAGISTRATES. 



223 



HOBNSET OOBPOBATION V. BiRKBECK FREEHOLD LaKD SoCIBTT. 



Removal Act, 1855, the first proviso to 
which ezpressly declares that if the ditch 
is within the jurisdiction of different local 
authorities the Act is to apply to each 
authority only as to so much of the works 
and the expenses thereof as are included 
within the jurisdiction of that authority. 
If the frontagers outside the district are 
not liable, the entire expenses must fall 
on the frontagers within it, notwithstand- 
ing that those outside share equally in the 
benefit of the improvements. Reg, v. 
Cotton^ relates to an entirely different 
subject. The appellants are not, like the 
local authority in Hayward v. Lowndes,^ 
seeking to do works outside their 
district, but only to recover the ex- 
penses of works done in their own district 
from frontagera who get the full benefit 
of them, but happen to be in an adjoining 
district. Richards v. Kessick^ was the 
case of a footpath by the side of an old 
street, and the expenses of making good 
the footpath were rightly charged to the 
owners on the same side. 

. Rightly construed, section 150 of the 
Act of 1875 refers to any frontager, 
whether within or without the dis- 
trict. The street is one entity, although 
the owners on opposite sides of it may 
be under different jurisdictions and 
subject for the most part to different lia- 
bilities— jper Collins, M.B., in ClerhenweU 
Vestry v. Xdmondson <& San [1902]^® — 
and all the frontagers are equally liable 
for the expenses of maintaining it. 

LoBD Alvebstonb, C.J. — In this case 
the appellants, a local authority, have, in 
de&ult of the frontagers, made good a 
street under section 150 of the Public 
Health Act, 1875, and they now claim 
to be entitled under that section to re- 
cover a share of the expense from the 
respondents, who are the owners of pre- 
mises fronting upon the street, but out- 
side the boundary of the appellants' 
district. Prima facie the powers of a 
local authority can only be exercised 
within the district for which it is 
appointed, though they may by appro- 
priate legislation be made to extend 

(10) [1902] M.C. 64; 71 L. J. K.B. 198; 
[1902] 1 fi:.B, 886. 



beyond that district. The question there- 
fore is whether this section, either by 
express provision or reasonable implica- 
tion, gives the appellants the power 
which they are here seeking to exercise. 
At 4i'6t sight one might be disposed to 
take the view that they should have that 
power, for streets are made good under 
the section mainly for the benefit of the 
persons who own or occupy premises by the 
side of them. It is necessary, however, 
to consider the terms of the section. It 
first provides that where any street within 
any urban district, or any part of such 
street, is not made good to the satisfiic- 
tion of the urban authority, the authority 
may by notice to " the respective owners 
or occupiers of the premises fronting 
adjoining or abutting" on the parts 
requiring to be made good require them 
to make good the same. If these words 
include owners whose premises are outside 
the district, then no doubt the appellants* 
claim is justified. But the subsequent 
provisions of the section seem to shew 
that they are not meant to include such 
owners. The section goes on to provide 
that if the notice is not complied with 
** the urban authority may, if they think 
fit, execute the works mentioned or re- 
ferred to therein ; and may recover in a 
summary manner the expenses incurred 
by them in so doing from the owners in 
default." That part of the section shews 
that the power of executing the works 
in respect of which the expenses are 
incurred is a power to be exercised 
within the district, for the authority has 
clearly no right to execute such works 
outside the district; and it therefore 
points to the incidental power of recover- 
ing the expense being also exercised locally 
within the district. The section further 
provides that "the urban authority 
may by order declare the expenses 
so incurred to be private improve- 
ment expenses," which seems to shew 
that it is only the owners and occupiers 
of premises within the district who can 
be charged with the expenses. Having 
regard to these provisions, one is justi- 
fied in saying that it lies on the appel- 
lants to shew that they have a right to 
charge the owners of pl^mises outside 
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their district. The section certainly does 
not impose any h'ability upon such owners, 
unless the reference to owners of premises 
'* fronting adjoining or abutting" upon 
the street is sufficient to do so ; but there 
is no authority for saying that it is suffi- 
cient for that purpose. I was impressed by 
the argument addressed to us on behalf of 
the respondents, and in particular by the 
case of Eeg, v. Warner,* which was cited 
in the course of it. It is said that that 
case was decided upon section 22 of the 
Nuisances Removal Act, 1855, which con- 
tains a proviso to the effect that where 
the subject-matter is within the juris- 
diction of different local authorities the 
section shall apply to each authority only 
as to so much of the works required 
and the expenses thereof as are within 
the jurisdiction of that authority. It is 
true that the section contains that proviso, 
but that only shews that the Legislature 
recognised the principle that the authority 
of one district ought not to surcharge 
the inhabitants of another, but deemed it 
necessary expressly to enact that prin- 
ciple, because in the particular instance 
it was dealing with drains within the 
jurisdiction of different authorities. I 
think that it lies upon the appel- 
lants to shew that they have statutory 
power to surcharge the owners of pre- 
mises in the adjoining urban district of 
Friern Barnet, and that they have failed 
to shew that they have such power. In 
my opinion, the decision of the Justices 
was right, and this appeal must be dis- 
missed. 



section 16, and in sections 32 and 33 — 
there is a provision that the local autho- 
rity may exercise certain of their powers 
outside their district. No such provision, 
however, is contained in section 150. 
Neither expressly nor by implication does 
that section extend the juri^iction of the 
appellants beyond their own district, and 
as it does not do so the powers with 
which it invests them must be regarded 
as confined to that district. 

Darling, J. — I am of the same opinion. 
I am satisfied that section 150 of the 
Public Health Act, 1875, does not con- 
template such a cavse as the present. It 
only contemplates the recovery of the 
expenses incurred by the local authority 
from the owners of premises within the 
jurisdiction of the local authority. There 
is an entire absence from it of any refer- 
ence to the owners of premises outside 
that j urisdiction. If it had been intended 
that the section should extend to such 
owners, I have no doubt that an express 
provision to that effect would have been 
included in it. 

Appeal dismissed. 



Solicitors— L. J. Tatham, for appellants ; 
Rubinstein k Co., for respondents. 

[Ri^orted by J, Ritchie, Es^* 
BarTiiter'Ht'Law, 



Ridley, J, — I am of the same opinion. 
I was at first a good deal impressed by 
the argument that the appellants were 
entitled to assess the expenses of making 
good the street upon frontagers owning 
or occuppng premises outside the district, 
provided they were frontagers who got 
the benefit of the works. I am now 
satisfied, however, that the appellants can 
have no power to charge such frontagers 
unless they are authorised to do so by 
the precise words of the Act, or by an 
implication so strong as to bo equivalent 
to precise words. In certain sections of 
the Act — for example, in section 48, in 
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[IN THE HOUSE OP LORDS.] 
1906. ) OAaBUTT V. Durham Joint 
April 6. 3 Committee.* 

[76L. J. K.B. 459.] 
Polioe — Pension — " Approw^ service " 
— ConHnuous Service — " DiUgeni and 
faiihftd service"— Police Act, 1890 (53 <k 
54 Vict. c. 45), ss. 1 and 4. 

The twenty-five years ^^ approved ser- 
vice " which under section I of the Police 
Act, 1890, entities a constable to receive a 
pension need not be continuous service. 

Decision of the Ooubt of Appeal 
([1904] M.O. 242; 73 L. J. K.B. 789; 
[1904] 2 K.B. 514) reversed (Lobd Dayet 
doubting). 

The chief officer^ s certificate of *^ ap- 
proved service" under section 4, subsec- 
tion 2, is only evidence of the period of 
service, and is not conclusive of the " dili- 
gent and faithful service " which under 
su^-section 1 of section 4 must be certified 
under the order of the police authority. 

Case remitted to quarter sessions for the 
reception of evidence whether in fact the 
service had been '< diligent andfai^Jul." 

Appeal from a decision of the Court of 
Appeal (CoIUds, M.B., Stirling, L.J. ; 
Mathew, L.J., dissenting), which affirmed 
the decision of the King's Bench Division 
(Lord Alverstone, C. J., Lawrance, J., and 
Kennedy, J.). 

The qaestion was whether the appellant 
Thomas Peter Garbutt was entitled to a 
pension under the Police Act, 1890, s. 11, 
and was raised in the form of a Special Case 
stated by the Court of Quarter Sessions of 
the County of Durham on June 19, 1903, 
for the opinion of the King's Bench 
Division. 

The Case was as follows: '* 1. On the 
hearing of the application the appellant 
relied upon a certificate of approved service 
for upwards of twenty-five years, which 
was produced to us and which (save for the 
objection hereinafter mentioned) was ad- 
mitted to be a certificate duly given under 
the said Act and to refer to the appellant. 
A copy of the said certificate is annexed 
hereto and marked 'A.' 2. The re- 

♦ Coramy The Lord Chancellor (Lord Lore- 
bum), Lortl MacDaghten, Lord Davey, Lord 
James of Hereford, Lord Robertson, and Lord 
Atkinson. 



spondents contended that the certificate, 
though 'sufficient evidence,' was not 
'condusive,' and tendered evidence to 
the effect that the service of the appel- 
lant during the said period had not in 
fact been diligent and faithful service, 
and contended that the certificate 
related to the period of service and 
was not conclusive evidence, and that the 
acting chief constable could not certify as 
to character which appeared from the 
police records, and that the joint com- 
mittee were entitled to exercise their 
discretion as to granting or withholding 
a pension on the ground of misconduct. 
The appellant contended that it was not 
open to the respondents to contradict the 
certificate, and that such evidence was 
therefore inadmissible. On this point 
we agreed with the contention of the 
appellant, and refused to receive evidence 
as to the character of the appellant. 
3. The respondents further contended 
that upon the true construction of the 
Act it was necessary that the whole 
period of service of twenty-five years 
should be continuous in order to entitle 
the appellant to a pension in respect 
thereof. The appellant contended that 
the period need not be continuous, and 
further contended that, even so, the certifi- 
cate of approved service once given pre- 
cluded the respondents from raising this 
point. 4. We considered that the Act 
required that the whole period should be 
continuous, and inasmuch as the certifi- 
cate shewed on its &ce that there had 
been two breaks in the period of service, 
we considered that it was open to the 
respondents to raise this point. We 
accordingly dismissed the application of 
the appellant. 5. The questions for the 
opinion of the Court are — first, whether 
we were right in dismissing the applica- 
tion on the ground stated ; and secondly, 
whether we were right in rejecting the 
evidence tendered on behalf of the respon- 
dents. 6. If the Court shall be of opinion 
in the affirmative on the first question, 
then the said order of sessions to be 
affirmed ; if the Court is of opinion in tho 
negative on the first question and in the 
affirmative on the second question, the 
order of quarter sessions is to be quashed 
and an order made that the appellant is 
R 
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entitled to the pension he claims. If the 
Court is of opinion in the negative on 
hoth questions the Case is to be remitted 
to quarter sessions to be re-heard." 

Certificate of acting chief constable of 
service of the appellant Thomas Peter 
Garbutt referred to in Special Case, 
July 1, 1902. 

"A" 
DuBHAM County Cokstabulabt. ' 
Chief Constable's OflSce, Headquarters, Durham. 
Ist July. 1902. 

Return of Service of Police-constable Thomas 
P. Garbutt, No. 366, recommended for an 
ordinary pension : — 

Yean. Days. 
He joined the force 7th day ofy 

September, 1876 
Police-constable 3rd Class 7th Sep- 
tember, 1876 .... 
Police-constable 2nd Class 1st Mar. 

1877 , 

Police-constable 1st Class Ist Jan. 1 

1880 I 

Resigned 30th April, 1881 . . / 
Reinstated Police-constable 2nd 

Class 27th August, 1881 . ^ 

Police-constable Ist Class 1st June, 

1883 

Reduced to 2nd Class Constable 

1st April, 1885 .... 
Reinsiated 1st Class Constable 

let March, 1887 .... 
Called on to resign 9th February, 

1889 

Reinstated 2nd Class Constable/ 

1st April, 1889 .... 
Reinstated Ist Class Constable 

1st September, 1889 . 
Reduced to 2nd Class Constable 

22nd June, 1899 .... 
Reinstated to 1st Class Constable 

Ist May, 1901 .... 
Long and faithful service dass 

1st March, 1897 . ./ 

Approved service in the County 

Police 25 99 

Appioved service in other Police 

^ Force or Forces .... — — 



167 



)13 



61 



Total approved service * 



26 



99 



(1) By section 1 of the Police Act, 1890, 
" Every constable in a police force — (a) if he 
has completed not less than twenty-five years 
approved service . . . shall ... be entitled 
without a medical certificate to retire and 
receive a pension for life." 

By section 4, sub-section 1, the service of a 
constable is made subject to certain deductions, 
and then it is enacted : <* the expression * ap- 
proved service ' shall for the purposes of this 
Act mean such service as may after such 
deductions as aforesaid (if any) be certified 



FickeragiU and Simey, for the appellant, 
and Shecutnany K,G.j and MeywU^ for the 
respondents, repeated the arguments ad- 
duced below. But their Lordi^pe decided 
the question exclusively on the words of 
the statute. 

The Lord Chaxcellob (Lord Lokb- 
bubn). — In this appeal it appears that 
the appellant Garbutt served as a con- 
stable for twenty-five years and upwards 
in the county of Durham police force. 
There were two inteiTuptions of his ser- 
vice. On one occasion he resigned for a 
few months, and upon another occasion he 
was asked to resign and did so, also for a 
few months; but on both occasions he 
was reinstated. At the end of his service 
he claimed to be entitled to a pension 
under the Police Act of 1890, but the 
police authority — that is, the Standing 
Joint Oommittee, who are now the 
respondents — ^refused his claim. He then 
appealed to the Court of quarter sessions 
under section 11 of the Act. At the 
quarter sessions the police authority 
advanced two contentions. The first was 
that service, to entitle men to a pension 
under the Act, must be continuous ser- 
vice, and it was so held in the King's Bench 
Division and in the Oourt of Appeal ; with, 
it must be added, the express dissent 
of one of the learned Judges and very 
grave doubts expressed by others of the 
learned Judges. 

It is indisputable that this Act is so 
unfortunately drawn that there is room 
for a good deal of doubt and ambiguity 
with regard to its true meaning, but in 
my opinion the Act does not require the 
service to be continuous. It does not 
say so ; and if you speak of twenty-five 
years' service, it seems to me that this 
means prima fousie that the man has 
served for twenty-five years, and none 
the less so because he happens to have 
allowed an interval to elapse, or more 
intervals than one, throughout the period 
of that service. It appears to me that 

under the order of the police authority to 
have been diligent and faithful service." 

Sub-section 2 : " A certificate signed by tiie 
chief officer of a police force as to the period of 
a constable's approved service in that force 
shall be lufflcient evidence thereof." 
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only one section — namely section 4, sub- 
section 5— can be said to be inconsistent 
with this view. That particular sub- 
section does seem to have been drawn 
either in the thought or in the apprehen- 
sion that the service required must be 
continuous service. But I think it is a 
superfluous section inserted ex abundanti 
eautda, and that the natural significance 
of the language used at the commence- 
ment of the Act ought not to be affected 
by the presence of a clause like that. 

With regard to the second contention 
urged by the respondents at quarter 
sessions a much more serious point arose. 
The police authority claimed on that 
appeal to give evidence in order to shew 
that the service had not been " diligent 
and faithful service " within the meaning 
of the Act. They had given no certifi- 
cate under section 4, sub-section 1 of the 
Act. On the appeal, which was really 
and in substance an appeal against them 
for refusing to give and act upon a cer- 
tificate, they proposed to give proof in 
support of their contention that the ser- 
vice had not been '' diligent and faithful," 
but that evidence was rejected on the 
ground, as I understand it, that the cer- 
tificate which had in isct been given was 
conclusive. It was a certificate under 
sub-section 2 of section 4, which has 
to be signed by the chief officer as dis- 
tinguished from the police authority. In 
the first place, in my opinion the certifi- 
cate of the chief officer was not conclusive. 
It was sufficient evidence — ^that is to say, 
the Court might act upon it if they 
thought fit. In the second place, I think 
that the certificate had no bearing upon 
the point of '* diligent and fiuthful service " ; 
it was only evidence of the period of ap- 
proved service, and not of the £em^ whether 
it had been in the true sense of the word 
approved or not. If it were otherwise 
the chief officer would, it seems to me, in 
these matters completely supersede the 
police authority. 

This second point was not decided in 
either of the Courts below, because, upon 
the view they took upon the first point, it 
became immaterial. It is necessary for 
us to decide it now. 

The answer I propose to give to the 
two questions put in the Case stated is 



this : The first is " whether we " (that is, 
the Court of quarter sessions) "were 
right in dismissing the application on the 
grounds stated " — ^that is, that the service 
must be continuous. I think they were 
wrong. The second question is '^ whether 
we " (that is, the Court of quarter sessions) 
"were right in rejecting the evidence 
tendered on behalf of the respondents." 
I think also in that case they were wrong. 
This case must therefore now, after the 
litigation which has already t^en place, 
go down to be re-heard by the Court of 
quarter sessions. I can only express my 
deep regret that a case involving matter 
of great moment to a poor man ^ould, in 
consequence of the difficult language used 
in an Act of Parliament, have put him to 
so much anxiety and to so much expense. 

Lord Maonaghten. — I agree with my 
noble and learned friend on both points. 

Lord Davet. — On the first point men- 
tioned by my noble and learned friend I 
confess tJiat the inclination of my mind — 
I cannot say it is more than that — is 
rather in favour of the view taken by the 
Court of Appeal and by the Lord Chief 
Justice. My doubts, however, are not 
sufficiently strong to lead me to dissent 
from the motion which my noble and 
learned fi:iend has made upon that 
ground. 

With regard to the second point, I 
entirely agree with what the Lord Chan- 
cellor has said, and I should not add any- 
thing if it were not for what seems to me 
to be the entirely fallacious argument 
which has been used in support of the 
opposite view. 

If I understand the argument rightly, 
the effect of sub-section 2 of section 4 
is said to be that "a certificate signed 
by the Chief Officer of a Police Force" 
is ''sufficient evidence" both of the 
constable's service being ''approved ser- 
vice " and also of the period of it. In 
my opinion that is not the construction 
of the language, and in my opinion, 
according to the English language, that 
cannot be taken to be the meaning with- 
out violence to the words. It seems to 
me to be based upon an entire mistake 
as to sub-sections 1 and 2 of the Act, 
B2 
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Sub-section 1 says that the ezpree- 
sion *' approved eervioe" is defined, and 
it defines it in this way: '<* Approved 
service ' shall for the purposes of this Act 
mean such service as may after such 
deductions as aforesaid (if any) be certi- 
fied under the order of the poUoe autho- 
rity to have been diligent and faithful 
service." Therefore you must first have 
a certificate under the order of the police 
authority, which the certificate contained 
in the appendix before ns is not. You 
must have a certificate under the order of 
the police authority, of diligent and faith- 
ful service. Then, in order to ascertain 
what the period of that service is, you 
must look at the other sub-sections of the 
section — sub-sections 2 and 3. Taking 
sub-section 3 first, you find that certain 
deductions may be made from the period 
which counts for approved service for 
'* sickness, misconduct or neglect of duty.'' 
As regards those the chief constable is 
made the arbiter. The chief constable 
is therefore the proper person to certify 
what is the length of the period which 
you are to count as approved service. 
Therefore he is the proper person to sign 
the certificate to that effect under sub- 
section 2. I cannot read sub-section 2 
as Mr. Fickersgill does, as meaning the 
same certificate as is to be made under 
sub-section 1. If I understand his 
reading of the two sub-sections it is this 
— true it is that the approved service 
requires to be certified under the order 
of the police authority, but by sub- 
section 2 a certificate signed by the chief 
constable is '' sufficient evidence that 
that authority has been given.'' I cannot 
read it in that sense. I think that sub- 
sections 1, 2, and 3 form a consistent 
whole shewing what evidence is required 
— first, that it is approved service, and 
secondly, what the period which will count 
for approved service is to be. 

Lord James of Hereford. — As this 
case is apparently to be remitted to the 
Court of quarter sessions, I think it is well 
that those who have to hear the case 
should be clear as to what the judgment 
of your Lordships is. 

My noble and learned friends the Lord 
Chancellor and Lord Macnaghten have 



already expressed the view that the 
service need not be continuous in order 
to entitle the appellant to his pension. 
In those opinions so delivered I entirely 
concur. The section on which we have 
the claim made for this pension says that 
'^ if the Constable has completed not less 
than twenty-five years* approved service " 
and is of the prescribed age he shall, 
after due notice of his desire to retire, 
^* be entitled without a medical certificate 
to retire and receive a pension for life." 
Those words are absolute and distinct, 
and I cannot understand how it could be 
supposed that, if it was the intention of the 
Legislature that that service should be 
continuous the word " continuous" should 
not have been inserted in that section. 

I have listened to the able arguments 
which have been put before your Lord- 
ships as to the effect of certain other 
sections in the Act, but I am bound to 
say that the words of Lord Coleridge in 
Hough V. Windus [1884] ^ appear to me 
to be the correct and governing authority. 
Those sections were probably, or possibly, 
not put in when the Act was framed, but 
have come into the Act in this way: 
Those who have been in either House of 
Parliament know full well what occurs 
when a Bill is in Committee. Some one 
wishes a particular point to be made 
quite clear, and he asks that a certain 
section or certain words shall be inserted. 
Then it is said, ** We do not need it, 
because the general words cover it." The 
answer is, ** If the general words cover it, 
why should not we have the section to 
make it clear ? " The Minister in charge 
of the Bill, following expediency, sooner 
than continue the discussion says, " You 
shall have the clause " ; and then that 
clause is produced afterwards before those 
who have to deal with the matter judici- 
ally as a proof that the first clause is to 
be done away with or that its prindple is 
to be done away with. I admit that it 
is a very unfortunate position that the 
Judges are placed in ; but, before the 
express words of a statute can be altered 
and changed so as to have a different 
meaning, that alteration and change 
ought to be clearly expressed. Therefore, 

(2) 53 L. J. Q.B. 165. 167; 12 Q.B. D. 224, 
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in this case I follow the words of the 
section which speaks of this certificate — 
sub-section 1 — and I say that no con- 
tinuous service is necessary. 

The second point is one on which with 
very great regret I am compelled to 
arrive at the same conclusion as my noble 
and learned friends. I do not quite 
appreciate the able argument that was 
addressed to us by Mr. Pickersgill as to 
the meaning of the words when he said 
that a general order may be supposed 
to exist. I had not quite in my mind 
at the time he was arguing that the 
effect of section 4 is that the first certi- 
ficate that is mentioned there shall be 
under the order of the police authority. 
Therefore, what is really the proposition 
that was put in argument before us was 
that an order to the chief constable may 
be presumed to exist. I wish I could 
g^ve effect to that ; but I do not think 
that it is a good sound argument, for 
this reason: it is a question of fsLCtt 
whether that order was given or not. If 
the statute requires the order to be given, 
and that thereupon the chief constable 
should give his certificate as to the period 
of that which has been found to be ap- 
proved service, that order must be in 
oxLstence as a matter of fact, and could • 
easily have been produced before the 
Court, if it had been in existence. If 
that evidence has not been given, I think 
it is absolutely necessary, although I 
regret it, that an opportunity should be 
afforded to the police authority to shew 
that the service for the required period 
of twenty-five years had not been diligent 
and faithful; and therefore this Case 
must be remitted to the Court of quarter 
sessions. 

Lord Robertson. — On the first point 
I do not differ ; on the second point I 
entirely agree. The relative functions of 
the police authority and the chief con- 
stable may, I think, be thus stated : The 
quality of the service has to be ascertained 
by the police authority, and the chief 
constable, taking the word of the police 
authority for its quality, is then on that 
footing to certify its period. 

Lord Atkinson. — I think that the 
words of hection 1 in their natural 



meaning are not confined to con- 
tinuous service, and I do not think that 
there is any such repugnancy between 
that construction of them and the pro- 
visions of the other sections of the Act, 
which have been referred to, as would 
oblige this House to confine them to 
continuous service. With regard to the 
second point, I think it is clear, upon the 
construction of sub-sections I and 2 of 
section 4, that the functions of the police 
authority and of the officer of the police are 
respectively that the police officer certifies 
to the length of service, and the police 
authority have to certify to its character 
and nature. In arriving at its character 
and nature the Court of quarter sessions 
were, I think, entitled to receive the evi- 
dence that was tendered, but rejected. 

Appeal ailoteed, Ccue remUted to 
quarter seeeione. 

Solicitors — ^Bell, Biodrick & Gray, agents for 
A. Geipel, West Hartlepool, for appellant ; 
Maade k Tunnicliffe, agents for L. S. lliff, 
Sunderland, for respondents. 

[Reported by J. Eyre Tkompson, E%q.^ 
BarrUter'Ot-Law, 



Lord Alverstone, C.J. 

DABLING.J. / Q,^j,j5^^ 

Brat, J. > ^i 

1906. f Manning. 

April 2. 

[76 L. J. K.B. 463.] 
Afeiropolie — Unsound Meat — Summary 
Proceedings for Fine — InfomuUion hy 
Sanitary Inspector — No Express Dvredvm 
from Sanitary Authority — Information 
Purporting to be " on behalf of" Sanitary 
Au&ority — Validity of Information — 
Public Health (London) Act, 1891 (54 ik 55 
Vict. c. 76), *. 47, sub'S. 2 ; *. 99 ; *. 107, 
suh'S. 3 ; s. 123. 

Summary proceedings for a fine under 
section 47, sub-section 2 of the Public 
Health (London) Act, 1891, against a 
person to whom unsound meat belonged 
which has been condemned, may be taken 
by a private individual. ConsequenUy an 
information under the subsection laid by 
a sanitary inspector without the express 
sanction of the local authority ia valid. 
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Where such cm infomuUion purports^ 
contrary to the fact, to have been laid *' on 
behalf of" the sanitary atUhorityf theee 
words may be disregarded, 

Allman v, Hardca^tle (89 L. T. 553 ; 
2 L. G. K l3)/ollowed. 

Case stated by a Metropolitan police 
magistrate. 

The appellant Frederick Giebler was 
a pork and beef butcher carrying on busi- 
ness at 596 Eang's Eoad, Fulham. The 
respondent Frederick Henry Manning 
was a sanitary inspector of the Fulham 
Borough Council (hereinafter caJled <* the 
council "). 

On March 23, 1905, about noon, the 
respondent visited the appellant's pre- 
mises and went downstairs into the base- 
ment. He found on a bench in the boil- 
ing-house several pieces of meat trimmings 
weighing about 3 lb., and on examining 
them he discovered that they were bad, 
decomposing, and unfit for food. He also 
found a large bone with a little meat on 
it weighing about 2 lb., and on examin- 
ing it he discovered that putrefaction had 
set in in the bone, and that the meat also 
was bad and smelt. 

In the boiling-house there was a 
sausage-meat chopping-machine which 
was not being worked, sausage- making 
being finished for that day. The appel- 
lant, after three or four minutes, joined 
the respondent in the basement, when he 
admitted that the bone smelt, and in- 
formed the respondent that it had just 
been brought down from the shop and 
ought to have been taken through to the 
back of the premises. He stated that he 
intended to put the trimmings into brine 
for a day, and if good after that period 
they would be used for making saveloys. 
He alleged that he was of opinion that 
the trimmings were good at the time of 
seizure. 

The respondent seized the meat on the 
day above-mentioned at 12.15 p.m. On 
the same day, at 2.30 p.m., it was brought 
before the magistrate at the West 
London Police Court. It was there 
examined by the medical officer of health 
for the council, who was of opinion that 
it was unfit for food. The magistrate con- 
demned the meat, and ordered that it 
should be destroyed. 



On the same day, later in the after- 
noon, on the information of the respon- 
dent, a summons was issued under sec- 
tion 47 of the Public Health (London^ 
Act, 1891,^ alleging that on that day 



(1) The Public Health (London) Act, 1891, 
proyides : 

Section 47: "(1.) Any medical officer of 
health or sanitary inspector may at all reason- 
able times enter any premises and inspect and 
examine . . . 

(fi) any article, whether solid or liquid, 

intended for the food of man, and sold or 

exposed for sale or deposited in any place for 

the purpose of sale or of preparation for sale, 
the proof that the same was not exposed or 
deposited for any such purpose or was not 
intended for the food of man, resting with the 
person charged ; and if any such . . . article 
appears to such medical officer or inspector to 
be diseased, or unsound, or unwholesome, or 
unlit for the food of man, he may seize and 
carry away the same himself or by an assistant, 
in order to have the same dealt with by a 
justice. 

" (2.) If it appears to a justice that any . . . 
article which has been seized or is liable to be 
seized under this section is diseased, or un- 
sound, or unwholesome, or unfit for the food of 
man, he shall condemn the same, and order it 
to be destroyed or so disposed of as to prevent 
it from being exposed for sale or used for the 
food of man ; and the person to whom the same 
belongs or did belong at the time of sale or 
exposure for sale, or deposit for the purpose of 
sale or of preparation for sale, or in whose 
possession or on whose premises the same was 
found, shall be liable on summary conviction 
to a fine not exceeding fifty pounds for eyeiy 
. . . article, or if the article consists of fruit, 
vegetables, com, bread, or flour, for every 
parcel thereof so condemned, or, at the dis- 
cretion of the Court, without the infliction- 
of a fine, to imprisonment for a term of not 
more than six months with or without hard 
labour. 

" (3.) Where it is shown that any article 
liable to be seized under this section, and found 
in the possession of any person was purchased 
by him from another person for the food of 
man, and when so purchased was in such a 
condition as to be liable to be seized and con- 
demned under this section, the person who so 
sold the same shall be liable to the fine and 
imprisonment above mentioned, unless he 
proves that at the time he sold the said article 
he did not know, and had no reasen to believe, 
that it was in such condition.*' 

Section 99 : "... (4.) Where a sanitary autho- 
rity appoint a committee for the purposes of 
this Act, that committee, subject to the terms 
of their appointment, may serve and receive 
notices, take proceedings, and empower any 
officer of the authority to make complaints and 
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the appellant did deposit for the porpoee 
of sale or of preparation for sale, or had 
in his possession or on his premises for 
that purpose, certain articles of food in- 
tended for the food of man, to wit 6 lb. 
of meat, which was on that day lawfully 
seized by the respondent as appearing to 
him at the time of seizure to be unsound, 
unwholesome, and unfit for the food of 
man. It appeared on the fiace of the 
summons, and the facts were, that the 
information was laid by and the summons 
issued to the respondent expressly on 
behalf of the council. The respondent 
thereupon informed the derk, who was 
also the solicitor to the council, of all the 
facts aforesaid, and handed over to him 
the summons, and from that point 
onwards the latter took the matter into 
his own hands. So &r every step had 
been taken in strict accordance with the 
invariable course of business and methods 
of procedure adopted by the sanitary 

take proceedings in their behalf, and otherwise 
to ezeonte this Act." 

Section 107 : **. . . (3.) The sanitary inspectors 
shall report to the sanitary authority the exist- 
ence of any nuisances ; and the sanitary antho- 
rity shall cause a book to be kept in which 
shall be entered all complaints made of any 
infringement of the provisions of this Act 
or of any byelaws made thereuider, or of 
nuisances; and every such inspector shall 
forthwith inquire into the truth or otherwise 
of such complaints, and report upon the same, 
and such report shall be laid before the sani- 
tary authority at their next meeting, and 
together with the order of the sanitary autho- 
rity thereon shall be entered in a book, which 
shall be kept at their office, and shall be open 
at all reasonable times to the inspection of any 
inhabitant of the district, and of any officer 
either generally or specially authorised for the 
purpose by the county oouncil ; and it shall be 
the duty of such inspector, subject to the 
direction of the sanitary authority, or of a 
committee thereof, to make complaints before 
justices and take legal proceedings for the 
punishment of any person for any offence under 
this Act or any such byelaws.** 

Section 123 : " The county council or a sani- 
tary authority may appear before any Court or 
in any legal proceeding by their clerk, or by 
any officer or member authorised generally or 
in respect of any special proceeding by resolu- 
tion of such council or authority and their 
clerk, or any officer or member so authorised, 
shall be at liberty to institute and carry on any 
proceeding which the county council or sani- 
tary authority are authorised to institute and 
carry on under this Act.*' 



authorities in similar cases under sec- 
tion 47 of the Act of 1891.^ 

The respondent, however, before apply- 
ing for the summons had not reported 
the &cts to the council or any committee 
appointed by them. Nor had he ever 
received any express authority by resolu- 
tion or in writing, general or special, from 
the council or any such committee autho- 
rising him to make complaints, lay in- 
formations, or take proceedings on their 
behalf. 

On May 11, 1905, the summons came 
on for hearing before the magistrate, the 
appellant appearing in person and the 
respondent being represented by the clerk 
to the council, when the facts above 
stated were admitted, and the magistrate 
was satisfied that the appellant had been 
guilty of the ofience alleged in the 
summons. 

It was, however, contended on behalf 
of the appellant that under section 107, 
sub-section 3 ^ of the Act, for the purpose 
of and as a condition precedent to a pro- 
secution on behalf of a sanitary authority 
by a sanitary inspector under that section, 
it was necessary that the inspector should 
report the alleged offence to the sanitary 
authority by whom he was appointed, 
that they should consider his report, and 
should direct or authorise their inspector 
to apply for a summons and act as prose- 
cutor against the alleged offender ; that 
no such report had been made by the 
respondent, nor had the council or any 
committee thereof directed or authorised 
him to make the complaint or take the 
proceedings. 

The magistrate was of opinion that the 
reports required by section 107, sub- 
section 3,^ were confined to (a) nuisances 
discovered by the inspectors themselves 
under section 1 and numerous other 
sections of the Act. (b) Enquiries by 
them into complaints of nuisances and 
offences against the statute and the 
statutory by-laws made by private indi- 
viduals under, among others, sections 3 
and 21 ; that of necessity, as had been 
stated in evidence at the hearing, these 
two classes of reports were always made, 
and as a fact consequent process was 
always applied for, by the council's soli- 
citor; that the offence in the present 
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summons did not appear to fall into 
either class; that, even if it did, the 
language of section 107, sub-section 3,^ 
*' subject to the direction of the sanitary 
authority, or of a committee thereof,'' 
was capable at least of meaning such 
direction as it might choose to give ; but 
that, however that might be, there was 
nothing in the language of section 107, 
sub-section 3,* or as regarded committees 
in that of section 99, sub-section 4,^ com- 
pelling the authority to give directions in 
any particular form or manner ; and, if 
80, the course of business adopted by the 
council and committees as above mentioned 
might well justify the action of the respon- 
dent as resting on an implied direction and 
authority or on ratification. The magis- 
trate accordingly convicted the appellant, 
but stated a Case. 

The question for the Oourt was whether 
the magistrate's opinion was right in law, 
and whether he ought to have convicted 
the appellant.^ 

Clarke ffaU, for the appellant. — A 
sanitary inspector cannot take proceed- 
ings under section 47, sub section 2 of 
the Public Health (London) Act, 1891,* 
unless first under section 107, sub-sec- 
tion 3,* he has made a report of the offence 
to the sanitary authority and received a 
direction from them to take the proceed- 
ings, such direction being by virtue of 
section 123 * either implied or given by 
means of a resolution of the authority ; 
or unless under section 99, sub-section 4,* 
he has been empowered by a committee 
of the sanitary authority. It has been 
held that an inspector under the Weights 
and Measures Act, 1904, cannot take pro- 
ceedings under that Act except with the 
consent, at least general, of the local 

(2) The learned magistrate added a note to 
the Case, in which he stated that he wished to 
point out to the Court that the whole conten- 
tion for the appellant was founded at the hear- 
ing on section 107, sub-section 3 ; that his 
attention was not called to section 123, which 
he came upon in stating the Case ; that that 
section prescribed a solemn form of authorisa- 
tion for enabling any officer of the authority 
other than its clerk to institute proceedings on 
its behalf; and that he should have found 
considerable difficulty in reconciling that pro- 
vision with the conclusion at which he had 
arrived on section 107 standing alone. 



authority under section 14 thereof — Tyler 
V. Ferris .[l905J.' An officer of a local 
authority could not make a complaint 
under the Nuisances Removal Act, 1855, 
unless under section 5 of that Act be had 
obtained an order in writing from the 
local authority to make the complaint, a 
previous general authority not being 
sufficient — Isle of Wight Ferry Co, v. 
Ryde Commissioners fisei].* The only 
distinction between the latter case and 
the present is the immaterial one that 
there the consent of the authority had to 
be by order in writing, whereas here it 
has to be by resolution. 

Danoktverts, E.C. {Jeeves with him), 
for the respondent. — It is true that 
proceedings under many sections of the 
Act of 1891 — for example, sections 2, 3, 
and 4 — can be taken only by the sanitary 
authority themselves or by the medical 
officer of health or sanitary inspector with 
the express sanction of the authority or 
of a committee thereof. But proceedings 
under section 47, sub- section 2,^ may be 
taken by a private individual, and there- 
fore by a medical officer of health or 
sanitary inspector, even though he has 
not obtained the sanction of the sanitary 
authority or a committee thereof. Under 
many analogous statutes it has been held 
that proceedings might be taken by 
persons not specially authorised. Thus 
the right to prosecute under section 60» 
sub- section 7 of the Metropolitan Police 
Act, 1839, is not restricted to the police, 
and an information by an officer of a 
borough council was held valid — AUman 
V. ffardcastle [1903].® A prosecution by 
the officer of a local authority acting under 
their directions will be entertained though 
it was not intra vires of the local autho- 
rity — Worthington v, Kyms [l904].® A 
private person may prefer an information 
under the Diseases of Animals Act, 1894, 
for the right to enforce the Act is not 
restricted to the local authority — Reg, v. 
Stewa/rt [1896].^ The right to take pro- 
ceedings under section 72 of the Highway 

(3) Ante, p. 33; 75 L. J. K.B. 142; [1906] 
1 K.B. 94. 

(4) 25 J. P. 454. 

(6) 89 L. T, 653 ; 2 L. G. R. 13. 

(6) 93 L. T. 646 ; 3 L. G. R. 1098 ; 69 J. P. 390. 

(7) 65 L. J. M.C. 83; [1896] 1 Q.B. 300. 
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Act, 1835, belongs not only to the local 
authority having control of the high- 
way, but to any person, and therefore to 
the police — Bctck v, Holmee [i887].® An 
information under section 35 of the Town 
Police Clauses Act, 1847, may be laid by 
any one, and therefore by the derk of the 
Commissioners under the Act without 
authority from them — Cole v. C<mUon 

[1860].» 

Secondly, the proceedings were taken 
by the respondent as a private individual, 
notwithstanding that the information was 
laid by and the summons issued to him 
expressly '*on behalf of" the council. 
These words may be disregarded — Alltnan 
V. Eardcastie^ 

Clarke HM, in reply. — The proceedings 
were invalid. They could not have been 
taken by the respondent as a private in- 
dividual. Even if they could, they were 
not in fact so taken by him, because 
they purported to be taken on behalf of 
the borough council. But they were not 
legally taken on behalf of the council, 
because the respondent was never autho- 
rised to take them by a resolution of 
the council. The council, however, having 
adopted the proceedings throughout, can- 
not be heard to say that they were not 
taken on their behalf^ so as to escape 
liability for costs in the event of the 
proceedings being unsuccessful. It cannot 
be the intention of the Act that the in- 
spector should be entitled to pose as a 
private individual or an agent of the 
councU, according as it serves the pur- 
poses of the prosecution. Section 253 of 
the Public Health Act, 1875, provides 
that proceedings for a penalty under the 
Act shall not be taken by any person 
other than a person aggrieved or the 
local authority, without the consent of 
the Attorney-General, thus shewing by 
what person the Legislature intends such 
proceedings to be .taken. 

Lord Alvebstone, C.J. — In my opinion 
this case is covered by authority. 

The first and more important question 
is whether or not any private individual, 
and consequently a sanitary inspector 
acting as a private individual, can take 

(8) 67 L. J. M.C. H7. 

(9) 29 L. J. M.C. 126. 



proceedings under section 47, sub-sec- 
tion 2 of the Public Health (London) Act, 
1891. 

I quite agree that many of the powers 
of the Act can only be exercised by a 
medical officer of health or a sanitary in- 
spector in his official character, and as 
representing the sanitary authority. In 
some cases these officers may act as such 
without any special authority. Thus the 
right to seize unsound meat, under sub- 
section 1 of this section, may be exercised 
by these officers at all reasonable times. 
In other cases, not only must the powers 
be exercised by these officers alone, but 
they are hedged round by special provi- 
sions for the protection of the ratepayers 
and of the sanitary authority who are or 
may become their principals. Thus, in 
my judgment, it is quite clear that in 
most cases the right to take legal pro- 
ceedings can only be delegated by the 
sanitary authority to a particular officer 
by a resolution under section 123, or by 
a committee of the sanitary authority in 
accordance with the provisions of sec- 
tion 99. Therefore in many cases, for 
the purpose of shewing that the particular 
proceedings have been duly taken, it would 
DO doubt have to be established that these 
provisions had been complied with. 

To return to the question with which 
I began, we have to consider whether the 
right to take proceedings under section 47, 
sub-section 2, is subject to any such 
restrictions. In other words, can a pri- 
vate individual take proceedings under 
that sub-section ? Apart from any express 
provision limiting the right, I should have 
thought that it was now too clear for 
argument that he might do so. The sub- 
section contemplates that the unsound 
food has been seized by a medical officer 
of health or sanitary inspector under 
the previous sub-section, it provides for 
its destruction, and it then goes on to 
provide that the person to whom it 
belonged at the time of sale or prepara- 
tion for sale, or in whose possession it 
was found, " shall be liable on summary 
conviction " to a fine or imprisonment. As 
I pointed out in AUman v. ffardoatUe,^ can 
it be contended that under that provision 
the only persons who can take pro- 
ceedings are the medical officer of h^th 
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or the sanitary inspector, or the sanitary 
authority who have authorised themf 
Counsel for the appellant endeavoured 
to answer that question in the affirma- 
tive, and urged that the right to take 
the proceedings is limited to the medi- 
cal officer of health and the sanitary 
inspector, by virtue of the reference to 
these officers in the opening words of the 
section. It seems to me that that argu- 
ment goes a great deal too far. The 
object of the statute is one of general 
public importance — namely, to prevent 
food which is diseased, unsound, or un- 
wholesome from being sold. Having 
regard to that object, it seems to me that 
if it had been intended to limit the right 
to take the proceedings to particular 
officers, such as the medical officer of 
health or the sanitary inspector, words 
would have been inserted restricting the 
generality of the right to lay the infor- 
mation and take out the summons. 
Moreover, for the reasons stated in the 
judgments in Back v. Holmei^ and the 
other cases relied upon on behalf of the 
respondent, I think it is not open to 
argument that under this sub-section 
a private individual has a right to lay the 
information. 

It is, however, further contended on 
behalf of the appellant that the informa- 
tion was not laid, or at all events that it 
did not purport to be laid, by the re- 
spondent as a private individual, but on 
behalf of the borough council. As to that 
pomt I think the case is covered by AUman 
V. HofrdcoBile^ In that case an informa- 
tion under section 60, sub-section 7 of 
the Metropolitan Police Act, 1839, for 
obstruction of a street, was laid by an 
officer of the Southwark Borough Coimcil 
**on behalf of the Southwark Borough 
Council,'' who bad instructed him to lay 
the information without having any right 
to do 60 under that Act. We decided 
that these words in the information might 
be rejected on the ground that the officer 
was entitled as an individual to lay an 
information, and on that ground I come to 
the same conclusion in the present case. 

Counsel for the appellant also urged 
that the sanitary inspector ought not to 
be allowed to take the proo^ings at 
all without the authority of the council. 



I cannot see that there is any force io 
that contention. If the summons was 
diEnnissed with costs it might no doubt 
turn out that the costs could not be 
recovered against the council, and that 
the inspector was unable to pay them. 
But to my mind, if the Legislature had 
thought that the ability of the officer to 
pay costs was a matter of such import- 
ance that he ought not to be allowed to 
lay an information unless it was certain 
that he could pay costs, they would have 
introduced an express provision to that 
effect. There being no such provision in 
section 47, or elsewhere in the Act, I 
cannot see that there is any force in this 
contention. 

The case of Ide of Wight Ferry Go. v. 
Ryde Commiasionera * was much relied 
upon on behalf of the appellant. In 
that case there had been an obstruction 
of the foreshore. It was contended and, 
the Court of Queen's Bench held, rightly 
contended, that before an officer of the 
local authority could take proceedings in 
respect of the obstruction under the 
Nuisances Removal Act, 1855, he must 
have an order in writing from the local 
authority. That case is obviously dis- 
tinguishable from the present. The 
former did not, like the latter, arise 
under a statute dealing with a matter of 
great importance to every individual 
member of the public. Very different 
considerations have to be taken into 
account according as one is dealing with 
an offence which affects directly only a 
small portion of the public, and one 
which affects the entire public. More- 
over, in that case the question whether 
the officer could have taken the pro- 
ceedings as a private individual does not 
appear to have been raised. 

I therefore come to the conclusion that 
the respondent was entitled to lay this 
information as a private individual, and 
consequently that it cannot be said that it 
is invalid, or that the proceedings which 
have followed upon it ought not to have 
been taken. 

I ought to mention that the &ct that 
the point as to the respondent's right to 
take the proceedings as a private indivi- 
dual was not taken and argued in the 
Court below does not affect the respon- 
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dent's right to raise it in this Court. 
We have invariably taken the view in 
cases of this class, that where the par- 
ticular point arises on the facts as found, 
even although it was not raised in the 
Court below, we are entitled to give our 
judgment upon it. 

In my opinion this appeal should be 
dismissed. 

Dablino, J. — In this case the pro- 
ceedings were taken by the respondent, 
who was an officer of the Fulham 
Borough Council. When the magistrate 
was asked to state a Case, the only 
question upon which a decision was desired 
was whether the respondent proceeded, 
subject to the direction of the council, 
under section 107 of the Act of 1891. 
Counsel for the respondent would appa- 
rently have come here to argue that 
point, but, so far as that point is con- 
cerned, section 123, to which the magis- 
trate's attention was first called when he 
was stating the Case, really, as I read it, 
puts the respondent out of Court. That 
section, as the magistrate says, "pre- 
scribes a solemn form of authorisation for 
enabling any officer of the authority 
other than its clerk to institute proceed- 
ings on its behalf," and that form has not 
been complied with in this case. There- 
fore the respondent, as his counsel tacitly 
admitted, could not have taken these pro- 
ceedings on behalf of the council. 

Another point, however, was raised on 
the respondent's behalf— namely, that he 
took the proceedings as a private in- 
dividual. I agree with my Lord in 
thinking that it was open to the respon- 
dent to take these proceedings as a 
private individual, and as to that I have 
nothing to add to what he has said. But 
I do not think the respondent did pro- 
ceed as a private individual. He cer- 
tainly did not affect to proceed as such. 
The information was laid by and the sum- 
mons issued to him expressly on behalf of 
the council. I should have come to the con- 
clusion that the appellant was entitled to 
succeed here but for the words used by my 
Lord in AUman v. ffcurdeastle,^ He there 
held, and my brothers Wills and Channell 
apparently concurred, that these words 
"on behalf of the . . . Council " might be 



rejected, and that a summons which on 
its face purported to have been taken 
out by an officer of a public body on 
behalf of that public body might be 
treated as a summons taken out by 
him as a private individual. I should 
myself have come to a different conclu- 
sion. It is not for me to say whether 
or not in that case my opinion would 
have been right. But for that case I 
should have thought that this summons 
was taken out by the respondent, not as 
a private individual, but as an officer of 
the borough council, and that, as he had 
not got their authority, the information, 
and consequently the subsequent proceed- 
ings, were bad ; but in the face of that case 
I cannot, of course, say so. At all events, 
I concur in the decision of this Court 
that the appeal should be dismissed. 

I ought to add that I do not regard 
this question as one of mere procedure. 
It seems to me that it would be very 
dangerous to hold that the respondent 
was able, without being duly authorised, 
to affect to take proceedings on behalf of 
the borough council, because, if the pro- 
ceedings were not successful, the council 
would not be liable in costs and the person 
against whom the proceedings were taken 
would only have the respondent, a private 
individual, to look to. 

Bray, J. — The first point we have to 
consider is whether a private individual 
can take proceedings under section 47, 
sub-section 2 of the Act of 1891. I am 
of opinion that he can. On behalf of the 
appellant it is contended that, as proceed- 
ings under sub- section 1 can only be 
taken by a medical officer of health or a 
sanitary inspector acting as such, so, 
notwithstanding the general words in the 
latter part of sub-section 2, we ought to 
come to the conclusion that proceedings 
under that sub-section also cannot be 
taken by these officers except in their 
official character. The language of sub- 
section 2, however, is perfectly general. 
The sub-section provides that, " If it 
appears to a justice," not " on the infor- 
mation of such medical officer or sanitary 
inspector ; " but simply, " If it appears to 
a justice that any . . . article which has 
been seized " — so far the language might 
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perhaps be said to give some countenance 
to the appellant's contention, but it goes 
on — " or is liable to be seized under this 
section," so that there need not have been 
an actual seizure by the medical officer 
or sanitary inspector under sub-section 1, 
**is diseased ... he shall condemn the 
same and order it to be destroyed . . . 
and the person to whom the same belongs 
. . . shall be liable on summary conviction 
to a fine.'' I cannot get rid of the per- 
fectly general character of these last 
words, and I do not think I have any 
right to insert the restrictive words, *^ on 
the information of a medical officer of 
health or sanitary inspector." I think 
one is fortified in that view by the equally 
general language of sub-section 3, which 
speaks of '* any article liable to be seized 
under this section." In my opinion, 
therefore, any individual can take these 
proceedings. 

Then the question arises whether the 
respondent can be heard to say that he 
took the proceedings as a private indi- 
vidual and is entitled to be treated as 
such, seeing that he clearly purported 
to take them on behalf of the borough 
council. It seems to me that that question 
is concluded by AUman v. Hardoastle^^ 
where my Lord said, "It seems to me 
that these words ' on behalf of the South- 
wark Borough Council ' " — practically the 
same words as in the present case — " are 
absolutely unnecessary and can be disre- 
garded." I think we are bound by that 
decision ; but at the same time I do not 
dissent from the observations which my 
brother Darling has made upon it. I 
think it may entail some inconvenience, 
and perhaps even more than inconveni- 
ence, and therefore I do not go so far as 
to say that I approve of it. 

Appeal dismissed without costs. 



Solicitors — W. T. Ricketts k Son, for appellant; 
B. M. Presoott, for respondent. 



{Reported by J, Ritehie, Esq., 
Barrister'at^Law, 



[CROWN CASE RESERVED.] 

Ma?^5. } ^"^ ^- ^^^'^^ * 

[76 L. J. K.B. 470.] 

Criminal Law — Conspiracy/ — Immu- 
nity from Punishment of One Party — 
Liability of Other Party to Conviction — 
Offences against the Person Act^ 1861 
(24 dh 25 Vict. c. 100), s. 66. 

Assuming that immunity from prosecu- 
tion is given to the mother of a chiid by the 
proviso contained in section 66 of the 
Offences against the Person Act^ 1S61, 
such immunity has no bearing upon the 
question whether a conspiracy between her 
and another person to do an act which is 
unlawful under the section is an offence 
against the criminal law ; and the other 
person may therefore be convicted for con- 
spiring with the m>other to commit an offence 
under the section. 

Case stated by Walton, J., on the trial 
of Thomas Irving Duguid and Esther 
Olucas Quayle, who were tried before him 
on February 2S at the Newcastle Winter 
Assizes for conspiring unlawfully to 
remove Amelia Mary Chetwynd, a child 
under fourteen years of age, from the 
possession of her lawful guardian, Chris- 
topher John Leyland. The indictment 
contained seventeen counts, and was in 
the following form : 

" County of ^Northumberland 1 
to wit J 

" First count. — The Jurors for our 
Lord the King upon their oath present 
that Thomas Irving Duguid and Esther 
Clucas Quayle on the 1st day of August 
in the year of our Lord One thousand 
nine hundred and five and on divers other 
days and times thereafter and between 
the said Ist day of August and the 
4th day of November in the year of our 
Lord One thousand nine hundred and five 
at the pariah of Kyloe in the County 
of Northumberland did unlawfully and 
wickedly conspire combine confederate 
and agree together contrary to and in vio- 
lation of the provisions of the Offences 
against the Person Act 24 and 25 Victoria 
chapter 100 section 56^ feloniously by 

* Coram, Lord Alverstone, C.J., Kennedy, J., 
Ridley, J., Darling, J., and Walton, J. 

(1) Offences against the Person Act, 1861, 
8. 56 : " Whosoever shall unlawfully, either by 
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force to lead and take away one Amelia 
Mary Chetwynd a child then under the 
age of 14 years to wit of the age of 
13 years with intent thereby then to 
deprive one Christopher John Leyland 
the guardian of such child of possession 
of the said child against the peace of our 
Lord the King his Crown and dignity. 

'* Second count. — And the Jurors afore- 
said upon their oath aforesaid do further 
present that the said Thomas Irving 
Duguid and the said Esther Clucas Quayle 
on the let day of August in the year of 
our Lord One thousand nine hundred and 
five and between the said 1st day of 
August and the 4th day of I^ovember in 
the said year in further pursuance of the 
said conspiracy at the parish of Kyloe in 
the County of Northumberland did un- 
lawfully and wickedly conspire combine 
confederate and agree together feloniously 
by fraud to lead and take away the said 
Amelia Mary Chetwynd a child under the 
age of 14 years to wit of the age of 
13 years with intent thereby then to 
deprive the said Christopher John Ley- 
land the guardian of such child of the 
possession of the said child against the 
peace of our Lord the King his Crown 
and dignity." 

force or fraud, lead or take away, or decoy or 
entice away or detain, any child under the age 
of fourteen years, with intent to deprive any 
parent, guardian, or other person having the 
lawful care or charge of such child of the pos- 
session of such child, or with intent to steal 
any article upon or about the person of such 
child, to whomsoever such article may belong, 
and whosoever shall, with any such intent, 
receive or harbour any such child, knowing 
the same to have been, by force or fraud, led, 
taken, decoyed, enticed away, or detained as 
in this section before mentioned, shall be guilty 
of felony, and being convicted thereof shall be 
liable, at the discretion of the Gourt, to be 
kept in penal servitude for any term not ex- 
ceeding seven years and not less than three 
years,— or to be imprisoned for any term not 
exceeding two years, with or without hard 
labour, and, if a male under the age of sixteen 
years, ^ith or without whipping: Provided that 
no person who shall have claimed any right to 
the possession of such child, or shall be the 
mother or shall have claimed to be the father 
of an illegitimate child, shall be liable to be 
prosecuted by virtue hereof on account of the 
getting possession of such child, or taking such 
child out of the possession of any person 
having the lawful charge thereof." 



The third, fourth, fifth, sixth, seventh, 
and eighth counts were identical with the 
second count, with the exceptions that 
the words "force to decoy," "fraud to 
decoy," " force to entice," " fraud to en- 
tice," " force to detain," and " fraud to 
detain " were substituted in those counts 
respectively for the words " fraud to lead 
and take away " contained in the second 
count. 

Ninth count. — " And the Jurors afore- 
said upon their oath aforesaid do further 
present that the said Thomas Irving 
Duguid and the said Esther Clucas 
Quayle on the 1st day of August in the 
year of our Lord One thousand nine 
hundred and five and between the said 
1st day of August and the 4th day of 
November in the said year in further 
pursuance of the said conspiracy at the 
parish of Kyloe in the County of 
Northumberland did unlawfully and 
wickedly conspire combine confederate 
and agree together with one Florence 
Mary Chetwynd by force to lead and take 
away the said Amelia Mary Chetwynd a 
child under the age of 14 years to wit of 
the age of 13 years with intent thereby 
then to deprive the said Christopher 
John Leyland the guardian of such child 
of the possession of the said child against 
the peace of our Lord the King his Crown 
and dignity." 

The tenth, eleventh, twelfth, thirteenth, 
fourteenth, fifteenth, and sixteenth counts 
were identical with the ninth count, with 
the exceptions that the words " fraud to 
lead and take away," " force to decoy," 
"fraud to decoy," "force to entice," 
" fraud to entice," " force to detain," and 
"fraud to detain" were substituted in 
those counts respectively for the words 
** force to lead and take away " contained 
in the ninth count. 

Seventeenth count.—" And the Jurors 
aforesaid upon their Oath aforesaid do 
further present that the said Thomas 
Irving Duguid and the said Esther Clucas 
Quayle on the 1st day of August in the 
ye»r of our Lord One thousand nine hun- 
dred and five and between the said 1st day 
of August and the 4th day of November 
in the said year at the parish of Kyloe 
in the County of Northumberland did 
jointly and severally unlawfully attempt 
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by fraud to entice away the said Amelia 
Mary Ghetwynd a child then under the 
age of 14 years to wit of the age of 
13 years with intent thereby then to de- 
prive the said Christopher John Leyland 
the guardian of such child of the posses- 
sion of the said child against the peace 
of our Lord the King his Crown and 
dignity." 

Both defendants were acquitted on 
counts 1 to 8 inclusive and on count 17, 
and Quayle was acquitted on all the 
counts of the indictment. Duguid was 
convicted on counts 9 to 16. 

After the verdict, counsel for the de- 
fendant Duguid applied to the Judge to 
state a Case in order to enable him to 
take objection to the verdict upon a 
point of law which had not been taken 
before the verdict, and the Judge stated 
this Case so that the question thus raised 
might be considered by the Court. 

There was evidence that in August, 
1905, by agreement between the defen- 
dant Duguid and Mrs. Florence Mary 
Chetwynd, the defendant Duguid under- 
took to remove the child Amelia Mary 
Chetwynd by force or fraud out of the 
possession of her lawful guardian, 
Christopher John Leyland, then having 
the lawful possession of the child, so as to 
deprive him of the possession of such child, 
and that the defendant Duguid, in pursu- 
ance of such agreement and in concert with 
Mrs. Florence Mary Chetwynd, did cer- 
tain acts for the purpose of carrying out 
this undertaking, and that he received 
from her from time to time sums of money 
amounting altogether to 500^. for the 
same purpose. Mrs. Florence Mary Chet- 
wynd was the mother of the child, who 
was born on February 2, 1902. Mrs. 
Chetwynd had obtained a divorce from 
her husband, and by an order of the 
Court made on August 5, 1902, Chris- 
topher John Leyland had been appointed 
and was at all material times guardian of 
the person of the child. 

The objection taken on behalf of the 
defendant Duguid was that the only con- 
spiracy alleged in counts 9 to 16 was a 
conspiracy to commit an offence under 
section 56 of the Offences against the 
Person Act, 1861, and that the only 
parties to that conspiracy as found by the 



jury were the defendant Duguid and Mrs. 
Chetwynd, and that by the proviso in 
section 56 Mrs. Chetwynd was not liable 
to be prosecuted under the section, and 
that a conspiracy and agreement between 
her and the defendant Duguid that he 
should by force or fraud lead, or take 
away, or decoy, or entice away, or detain 
the child with intent to deprive Leyland 
of the possession of the child, within the 
meaning of the section, was not a criminal 
offence. 

There was (subject to what is herein- 
after stated) no evidence that at the time 
of her agreement with the defendant 
Duguid or at any material time after- 
wards Mrs. Chetwynd was claiming any 
legal right to the possession of the child. 
At the request, however, of counsel for 
the defendant Duguid there was annexed 
to the Case a copy of the following sum- 
mons taken out by Mrs. Chetwynd on 
July 28, 1905 : 

In thb High Coubt of Justice. 

Probate^ Divorce, and Admiralty Bimtion 
(^Divorce). 
Chetwynd (Flobbncb Mabt) 
againtt 
Chetwtnd (Richabd Waltbb). 
In the Hatter of Maiy Sleanora Chetwynd and 
Amelia Mary Chetwynd Infants by Chris- 
topher John Leyland their next friend. 
Let all parties conoemed attend one of the 
Registrars at the Prinoipal Probate Registry of 
the High Court of Jastice at Somerset House 
Strand in the County of Middlesex on Tuesday 
next the 1st day of August 1905 at 11.30 of the 
clock to show cause why Mary Eleanora 
Chetwynd and Amelia Chetwynd the above 
named Infants should not be produced at New- 
castle-on-Tyne or some other convenient and 
suitable place within 7 days to be examined by 
a physician on behalf of their mother the said 
Florence Mary Chetwynd. 
Dated 28th day of July 1905. 

J. GOBBLL Babnes. 

The summons was dismissed on 
August 5, and notice of appeal was given 
on September 4. This appeal was pend- 
ing when the proceedings for conspiracy 
against the defendant Duguid were com- 
menced by information on November 4. 
The appeal was dismissed on November 8. 
The Judge sentenced the defendant 
Duguid to nine months' imprisonment 
and a fine of lOOZ., but respited the sen- 
tence until after the decision of this Oase, 
admitting him to bail in the meantime 
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The question for the Court was whether 
the defendant Duguid was lawfully con- 
victed on any of the counts 9 to 16. 

The Defendant, in person. 

SooU-Fox, K.C., and TouU, for the 
prosecution. — Section 56 of the Act of 
1861 creates an offence. There is no 
exception to the part of the section which 
creates the offence. The proviso merely 
gives immunity from punishment to the 
mother. There was an agreement that 
the defendant should commit a crime. A 
conspiracy by two persons, in order to be 
unlawful, must be an unlawful conspiracy 
on the part of each. In the present case 
that was so, although one of the persons 
was immune from punishment. 

[Eex V. Cooke [i826] ^ and Rex v. 
Braileford [l905] ' were referred to.] 

LoBD Alvbestonb, O.J. — I express no 
opinion as to what the position of Mrs. 
Chetwy nd would have been if she had been 
indicted in respect of that which was done. 
It seems to me to be clear that there was 
evidence upon which the jury could come 
to the conclusion that there was an agree- 
ment between Mrs. Ohetwynd and Duguid 
that he should commit an unlawful and 
felonious act. Therefore, prima facie, on 
that offence being established against one 
of the persons there was an unlawful con- 
spiracy. I express no opinion as to the 
effect of the proviso in the section upon 
a person in the position of Mrs. Ohet- 
wynd either as bearing upon an offence 
under the section or a conspiracy to 
carry it into effect. That would depend 
very largely on the way in which the 
indictment was framed and on the evi- 
dence given in support of it. But no 
immunity of one of the persons which 
would prevent her from being proceeded 
against in respect of acts done by herself 
has any bearing on the question whether 
a conspiracy between her and another 
person to do an unlawful act is an offence 
against the criminal law. I am therefore 
of opinion that the conviction should be 
affirmed. 

Kennedy, J. — I agree. 

(2) 7 Dowl. & By. 673 ; 6 B. & 0. 638. 

(3) Ante, p. 18 ; 76 L. J. K.B. 64 ; [1906] 
2 K.B. 730. 



RiDLET, J. — I am of the same opinion. 
Darling, J. — I also agree. 
Walton, J. — I am of the same opinion. 
ConvioHon affirmed. 



Solicitors — Kobinson & Bradley, agents for 
Edward Clark, Newcastle-upon-Tyne, for pro- 
secution. 

[Reported by J. E, Aldous, Esq,, 
BtMrriiter-at'lMrc, 
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May 3 



[IN THE HOUSE OF LORDS.] 



} 



LeWIN and OTHERS V, EnD.* 
[75 L. J. KB. 473.] 



Metropolis — Rector's Rate — Liability — 
^^ House" — DweUing-house — 12 Car. 2. 
c. 37—51 Geo. 3. o. d. 

A house converted hy internal aUeraHons 
into a toarehouse, and not actually occu- 
pied as a dwMing-house or suitable in its 
present condition for such occupation, but 
capable of re-conversion into a dwelling- 
house, is stiU a house within the meaning 
of an Act of Parliament by which rates 
are charged upon the houses within a 
parish. 

Decision of the Court op Appeal 
([1905] M.C. 174 ; 74 L. J. K.B. 406 ; 
[1905] 1 K.B. 669) reversed. 

Dicta in Surman v, Darley (14 L. J. 
M.C. 145 ; 14 M. <fc W. 181) disapproved. 

Appeal against an order of the Court 
of Appeal (Vaughan Williams, L.J., 
Homer, L.J., and Stirling, L.J.) affirming 
the judgment of the King's Bench Divi- 
sion (Lord Alverstone, C. J., and Kennedy, 
J.) on appeal firom a judgment of the 
Judge of the Westminster County Court. 

The action was brought by the appel- 
lants to recover 3/. 19«. Id., the amount 
of one quarter and certain arrears of the 
rector's rate made on April 24, 1903, 
whereby the respondent was rated as 
occupier of the premises 11 York Street 

* Coranij The Lord Chancellor (Lord Lore- 
bom), Lord James of Hereford, Lord Robertson, 
and Lord Atkinson. 



Digitized by 



Google 



240 



CASES CONNECTED WITH 



LswiN V, End, H L. 

and 28 and 30 Wellington Street, in the 
parish of St. Paul, Covent Grarden, in 
pursuance of the provisions of 12 Car. 2. 
c. 37 and of 51 Geo. 3. c. cl. 

The respondent contended that the 
premises in respect of which he was rated 
as occupier were not subject to the rate, 
on the ground that they were not a 
dwelling-house or occupied as such, or 
capable in their condition of being so 
occupied, and that the Acts applied only 
to such premises as were so capable. The 
County Court Judge gave judgment for 
the respondent. The King's Bench Divi- 
sion and the Court of Appeal affirmed 
this decision. 

The facts as found by the County Court 
Judge were : That the three houses were 
in the occupation of the respondent ; that 
they communicated by means of a door or 
doors — 11 York Street communicating 
with 28 Wellington Street, and 28 Wel- 
lington Street with 30 Wellington Street ; 
that the houses were occupied as counting- 
houses and warehouses ; that the fire- 
places were taken out when the alterations 
were made by the respondent to make 
them suitable for the purposes of his 
business; that there was a gas stove at 
No. 28 Wellington Street for the warmth 
of the clerks ; that there was a fireplace 
left in No. 30 ; and that there were rooms 
the size of living-rooms, but no rooms 
fitted up or furnished as bedrooms ; that 
the pridmises were not, in their then 
condition, capable of being occupied as 
dwelling-houses. It was not disputed 
that the premises had originally formed 
a single mansion, and had been divided 
into the premises above described. It 
was admitted that the respondent em- 
ployed salesmen and assistants in this 
business, and that in the church of 
St. Paul a midday religious service was 
held during a considerable part of the 
year for the benefit of shop assistants and 
others working in the neighbourhood, and 
that the respondent's premises were 
within the parish. 

By section 3 of 12 Car. 2., "the 
yearly sum of two hundred and fifty 
pounds shall from thenceforth be charged 
upon the houses of the inhabitants of 
tiie said parish of St. Paul's, Covent 
Garden (except the house commonly called 



Bedford House with the appurtenances)." 
By section 2 of 51 Geo. 3. c. cl., a sum of 
520Z. " is hereby charged upon all houses 
within the said parish of Saint Paul, 
Covent Garden." 

The Court of Appeal held itself bound 
by the decision of the Court of Exchequer 
in Surman v. Darhy [l845],^ where it was 
decided that Covent Garden Theatre was 
not liable to the rate, because it was not 
a dwelling-house. 

Macmorrom^ K.C., and Clarke Hall 
{Barrington-Ward with them), for the 
appellants. 

John Sanderson and Frampton, for the 
respondent. 

The Lord Chancellor (Lord Lore- 
burn). — The point arising on this appeal 
is quite a short point. It is whether the 
occupier of a building which consists of 
11 l^ork Street and 28 and 30 Welling- 
ton Street, in the parish of St. Paul, 
Covent Garden, is liable to a rector's rate 
made under an Act of 51 Geo. 3. c. cl., 
following upon an Act of 12 Car. 2. 
Under the first-named Act the rate is to 
be borne and paid by the occupiers of all 
houses within that parish. If these pre- 
mises are a house or houses within tbe 
meaning of this Act, then the appellants 
must succeed. Otherwise they must fiul. 
The Court of Appeal (and I am sure the 
Divisional Court also) considered them- 
selves bound by certain dicta in Surman 
V. Darley,^ firom which they did not feel 
at liberty to dissent. This was evidently 
the governing consideration which in- 
fluenced their judgment. Your Lordships 
are not so bound. The premises in ques- 
tion, of which we have a photograph, 
certainly bear the external aspect of a 
house, and except in a Court of law one 
could hardly describe them as anything 
else. They consist of buildings which com- 
municate with one another by doors, and 
are used as counting-houses and ware- 
houses. All the fireplaces are taken out 
except one. There are no rooms fitted 
up or furnished as bedrooms, nor does 
any one sleep on the premises. In fact, 
these are former dwelling-houses which 
have been adapted for their present use 

(1) 14 L. J. M.C. 145 ; 14 M. & W. 181. 
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by internal changes. The learned Judge 
of the County Oourt has described these 
changes. And firom what he and the 
witnesses say, it seems clear that slight 
internal alterations, of which the principal 
would be restoring the fireplaces, could 
make them quite capable of being occupied 
afl a dwelling-house again. In their pre- 
sent condition, without those slight 
alterations, they could not be so used, at 
all events not in the ordinary way. The 
Act does not give any definition of what 
IB meant by the word *' house," but im- 
ports that it shall be a place of residence. 
If a building is dwelt in — I do not mean 
the mere presence of a caretaker — no 
point can arise. If it be not so used, 
then, in my opinion, the structure and 
character of the building as a whole 
should be regarded in order to see 
whether it is fit or can readily be fitted 
for such use by any class or condition of 
persons in the ordinary way of living. 
Applying that test, I think this building 
&lls within the Act of Parliament, and 
that, therefore, the appellants must 
succeed. 

Lord James of Hereford. — I concur 
in the judgment which has been given 
by the Lord Chancellor. The judgment 
given in the case of Surman v. DarUy ^ 
can in no way be affected by the judgment 
which has been delivered by my noble 
friend. The word " d welling-house " in Swr- 
man v. Dcarlet/ ^ was used probably only 
by way of contrast with the Opera House, 
Covent Garden, or the Play House, Drury 
Lane. But still we are in this position, 
that no definition is given in the obiter 
dieta in that case of what is meant by 
" dwelling." 

In the statute itself the word " dwell- 
ing" is not to be found. We have 
therefore to see whether this edifice which 
has been rated is a house, and whether 
there is an occupier. If those two things 
are found to exist as a fact, then I assume 
that it will be agreed that the rateability 
attaches under the statute. I must say 
that it seems to me, as a matter of com- 
mon sense, looking at this building as 
constructed and as shewn in the photo- 
graph, that it is a house. A man can 
carry on a business in a house as well as 



in a warehouse or an ofiice, but if there 
remains a structure which can be applied 
for the purposes to which a house is 
usually applied, I think the words of 
section 2 of the Act of George 3 are 
satisfied. 

Lord Robertson. — I agree in the 
judgment proposed. I may add that the 
conclusion arrived at derives substantial 
support from the occurrence in section 8 of 
the Act of Charles 2 of the word " dwell- 
ing-house," for this shews that when the 
narrower conception was present to the 
minds of the Legislature and was in- 
tended, it received distinct expression not 
by the word "house" but "dwelling- 
house." 

Lord Atkinson. — I concur. I think 
the question turns upon the meaning of 
the word " house " in these two statutes. 
I think they must mean "dwelling- 
house." By a dwelling-house I under- 
stand a house in which people actually 
live, or which is physically capable of 
being used for human habitation and may 
be devoted to that purpose. 

It was said in argument that people 
were actually inhabiting the upper portion 
of the house, the whole structure of which 
could be treated as a dwelling-house, not- 
withstanding the alterations made on the 
ground floor. I think the trivial altera- 
tions made in the upper portion of the 
house do not change its character ; on the 
contrary, it could be easily restored to its 
former state, and when so restored would 
be fit for human habitation. I therefore 
think that it comes within the statutes. 

Appeal allowed. 



Solicitors — Bartlett Sc Large, for appellants ; 
Harry Wilson & Co., for respondent. 

IReparted by J. Eyre T/iompson, JBsq.t 
Barrister- a t-Larv, 
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Su^vn'^T I SIVEWEIGHT 

Darling, J. > ,, ArriiN 

1906. ^- -^^^=^- 

April 25, 26. 

[75 L. J. K.B. 476.] 
Shipping — Seaman — Wages — Agree- 
ment — Termination by " Loss " of Ship — 
Capture by Belligerent State — Subsequent 
Destruction — Merchant Shipping Act, 
1894 (57 d! 58 Vicl. e. 60), s. 158. 

The destruction of a British ship by one 
of two foreign Powers at war unih each other 
following upon her capture by that Power 
is a " loss " of the ship within the Tneaning 
of section 158 of the Merchant Shipping 
Act, 1894, and consequently a seaman 
whose service has terminated before the date 
contemplated in the agreement by reason 
of such destruction is entitled to toages 
only up to the time of such destruction. 

The capture of the ship of itself would 
not in such a case bea^^ loss " unMn the 
meaning of the section. (Darling, J., dis- 
senting.) 

Case stated by a magistrate for the city 
of Manchester. 

WiUiam Sivewright, the appellant, was 
the owner of the British steamship 
Oldhamia. The respondent was a sea> 
man who at the time of the matters 
hereinafter mentioned was serving as such 
on board the Oldhamia. 

On March 10, 1905, the respondent at 
the British Consulate at New York signed 
the articles of the Oldhamia^ then at New 
York, to serve as an A.B. on the vessel 
at the rate of il. a month on a voyage of 
not exceeding three years' duration to 
any ports or places within the limits of 
seventy-five degrees north and sixty 
degrees south latitude, commencing at 
Cardiff, proceeding thence to Genoa, 
thereafter trading; to ports in any rota- 
tion and to end at such port in the 
United Kingdom or Continent of Europe 
(within home trade limits) as might be 
required by the master, Japan, Man- 
churia, and Siberian ports included. The 
articles further provided that if the 
trading ended fh)m any cause except 
wreck, or if such time expired while the 
vedsel was abroad and not bound direct 



for the United Kingdom or Continent, as 
stated, the crew agreed to ship in any 
other British vessel provided by the 
master (bound direct for the United 
Kingdom or Continent) at not less than 
the same rate of wages. The articles were 
read over to the respondent and attested 
as provided by section 124 of the Mer- 
chant Shipping Act, 1894, before being 
signed by him. 

At the time when the articles were 
signed, a state of war existed between 
Russia and Japan. 

The Oldhamia left New York on 
March 26, 1905, and her first port of call 
was stated to be Hong-Kong for orders. 

There was no evidence of what the 
cargo of the Oldhamia consisted, nor that 
the capture by the Russians hereafter 
mentioned was justifiably made, nor that 
her destination was to any belligerent 
port. The respondent did not in fact 
know of what her cargo consisted or her 
destination beyond Hong-Kong. 

On May 18, 1905, the Oldhamia pro- 
ceeded through the China Sea, and when 
north of Hong-Kong and approaching 
the Straits of Formosa was captured by 
the cruiser Oleg belonging to the Russian 
Baltic fleet, and the crew attached to the 
Oldhamia^ including the respondent, were 
taken on board the Russian cruiser 
Dnieper^ and the Oldhamia steamed 
away, being manned at that time by a 
Russian prize crew. 

On June 2, 1905, the Oldhamia was 
destroyed by the Russians, as appeared by 
the Board of Trade certificate produced in 
Court by the respondent. 

On June 5 the respondent was landed 
at Swatow. Thence he was taken to 
Hong-Kong, where he remained for forty 
days. He was finally sent to England by 
the steamer Java as a distressed seaman 
under section 191 of the Merchant Ship- 
ping Act, 1894. He arrived in London 
on September 5, 1905. 

On September 14, 1905, the respondoit 
took out a summons under section 164 of 
the Merchant Shipping Act, 1894, against 
the appellant, claiming the sum of IBl, 
5s. lid. wages alleged to be due to him 
in respect of his services as a seaman on 
board the Oldhamia from March 23, 1905, 
to September 14, 1905, and continuing 
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wages to date of final settlement thereof, 
^nd costs of lodging and maintenance 
from September 5, the date of arrival in 
London to date of final settlement thereof 
«t 28. Qd, a day, and his fare from London 
to Manchester under section 134 of the 
Merchant Shipping Act, 1894. 

On September 19 and 20, 1905, the 
summons was heard by the magistrate, 
when the appellant admitted the respon- 
dent's claim only down to May 18, 1905. 

On behalf of the respondent it was 
^x>ntended that he was still on the 
articles, and that not having been dis- 
charged he was entitled to wages as a 
debt to September 14, 1905, and to con- 
tinuing wages under section 134 of the 
Merchant Shipping Act, 1894, firom the 
determination of the voyage until a final 
settlement, and compensation of 201. 
under section 166 of that Act. 

On behalf of the appellant it was con- 
tended that the respondent's right to 
wages terminated with the capture of the 
vessel on May 18, 1905, she then being 
lost within the meaning of section 158 of 
l^he Act of 1894,^ or at latest on June 2, 
1905, when the vessel was destroyed. 

(1) The Merchant Shipping Act, 1894, pro- 
Tides: 

Section 156 : " (1) A seaman shall not by 
•any agreement forfeit his lien on the ship, or 
be deprived of any remedy for the recovery of 
his wages, to which in the absence of the 
4igreement he woald be entitled, and shall not 
by any agreement abandon his right to wages 
in case of the loss of the ship, or abandon any 
right that he may have or obtain in the nature 
of salvage; and every stipulation in any agree- 
ment inconsistent with any provision of this 
Act shall be void . . ." 

Section 167 : " (1) The right to wages shall 
not depend on the earning of freight; and 
every seaman and apprentice who would be 
entitled to demand and recover any wages, if 
the ship in which he has served had earned 
freight, shall, subject to all other rules of laws 
and conditions applicable to the case, be 
entitled to demand and recover ^e same, not- 
withstanding that freight has not been earned ; 
but in all cases of wreck or loss of the ship, 
proof that the seaman has not exerted himself 
to the utmost to save the ship, cargo, and 
stores, shall bar his claim to wages. . . ." 

Section 158: ** Where tiie service of a 
:seaman terminates before the date contem- 
plated in the agreement, by reason of the 
wreck or loss of the ship, or of his being left 
-on shore at any place abroad under a certificate 
.granted as provided by this Act of his unfitness 



The magistrate held that as after 
September 5, 1905, there was a banajide 
dispute within the meaning of section 134 
of the Merchant Shipping Act, 1894, the 
respondent was not entitled to wages 
after that date ; that the service of the re- 
spondent had not terminated by reason of 
the " loss " of the ship within section 158 
of the Merchant Shipping Act, 1894 ^ ; 
and that the respondent was there- 
fore entitled to wages up to September 5, 
1905 — namely, 16?. la. llc^. — and costs, 
and lOL lOa. for extra costs.* 

The question for the Oourt was whether 
the magistrate was right in holding that 
there was not a '* loss " of the Oldhamia 
within the meaning of section 158.^ 

If the Court was of opinion that the 
magistrate was right, his order was to 
stand ; if not, it was to be quashed, and 
such other order made as the Oourt should 
see fit. 

or inability to proceed on the voyage, he shall 
be entitled to wages up to the time of such 
termination, but not for any longer period." 

(2) The learned magistrate in giving judg- 
ment said that the question was whether the 
claimant was entitled to wages up to the time 
of his arrival in England or* up to the date of 
the final settlement. He thought the wages 
should be paid up to the time of the arrival in 
England, unless it could be shewn that he was 
discharged or that there was a termination of 
the contract of service within the meaning of 
the Merchant Shifting Act, 1894, before that 
date. There did not seem to have been any 
discharge abroad, therefore it remained for him 
to decide whether there was any termination of 
the contract under the Act. It had been con- 
tended that there was a determination of the 
contract under section 158 of the Act, the 
claimant's services being terminated by reason 
of the ** loss " of the ship, and that the claimant 
was entitled to wages only up to June 2, 1905, 
the date of the loss. It was true that the ship 
had been burned by the Russians on that date, 
but it had previously been captured on May 18 
and it was that capture that really prevented 
the claimant from carrying out his contract of 
service. His service therefore was not terminated 
" by reason of the wreck or loss of the ship * 
within the meaning of section 158 ; in other words, 
the loss by capture was not a *' wreck or loss ** 
under the section. The judgment in AuiHn 
Friars J^eamsMp Co, v. Straek (The Cheltenham) 
[1906] ([1905] M.0. 210; 74 L. J. KJ3.683; [1905] 
2 K.B. 315) contained passages supporting this 
view. The claimant then was entitled to his 
wages up to the time of his arrival in England, 
the claim to be reduced by IZ., admitted to 
have been received by him in Hong-Kong. 
82 



Digitized by 



Google 



244 



CASES CONNECTED WITH 



SivBWBiGHT V. Allen. 

J, A. Hamilton, K.C., and Btxwson 
Miller, for the appellant. — The capture 
of the OWuxmia by the Russians on 
May 18, 1905, constituted a "loss'' 
within the meaning of section 158 of 
the Merchant Shipping Act, 1894,^ and 
therefore the respondent is entitled to 
wages only up to that date. The meaning 
of the section is that if the service of the 
seaman terminates before the date fixed 
by the agreement owing to any cause for 
which neither party is responsible, the 
seaman is to be entitled to wages only to 
the time of such termination. It appears 
from section 156, sub-section 1,^ that 
'' loss " as used in the Act is meant to be 
a most comprehensive term. The dUaum 
in Ausiin Friars Steamship Co. v. Strack 
{The Cheltenham) [1905],' to the effect that 
the term as used in section 158 ^ includes 
only losses in the same category as 
^* wreck, fire, or stranding or such termina- 
tions of the voyage as are brought about 
by the perils of the sea," cannot be sup- 
ported. That case and also Lloyd 
V. Sheen {The Agincourt) [i906]^ and 
Sibery v. Cormdly {The Gogovale) [l906] * 
are not in point, because in all these cases 
the ship was carrying contraband of war. 
The fact that "wreck" and "loss" are 
both used shews that "loss" includes 
things which are not ejuadem generis with 
wreck. Capture of a ship by a foreign 
belligerent is a loss within the section 
because it effectually deprives her owner 
of her. It has been held to constitute a 
loss under a policy of marine insurance, 
entitling the insured to give notice of 
abandonment — Stringer v. English and 
Scottish Marine Insubrance Co, [l87o].^ It 
has been held that the scuttling of a ship 
in port in order to extinguish fire was a 
" wreck or loss " within the corresponding 
section of the now repealed Merchant 
Shipping Act, 1854— 2%« Woodhom 
[1891J.7 

Secondly, in any case the destruction of 
the ship on June 2, 1905, was clearly a 

(3) [1906] M.C. 210; 74 L. J. K.B. 683; 
[1905] 2 K.B. 315. 

(4) 93 L. T. 174; 10 Asp. M.C. 76. 

(5) 94 L. T. 198. 

(6) 39 L. J. Q.B.214 ; L. B. 6 Q.B. 699. 

(7) Temperley's ** Merchant Shippiog Act, 
1894," p. 77». ; 92 L. T. J. 113. 



" loss" within section 158.^ The previous 
capture did not prevent it from being a 
loss. 

S. T JBvanSf iT.C, and M. Morgan, foi 
the respondent. — The capture of the ship 
did not constitute a "loss" within the 
meaning of section 158 of the Act of 
1894.^ The term as used in the section 
means a loss ejtisdem generis with wreck, 
and the dictum to that effect in Atistin 
Friars Steamship Co. v. Strack ' is correct 
in law. If the term were used in so wide 
a sense as to include a loss by capture it 
would be so wide as to include " wreck," 
and that term would be superfluous. 
Since the passing of the Merchant Ship- 
ping Act, 1854, the right to wages has 
not depended upon the earning of freight, 
but upon the terms of the seaman's agree- 
ment for service, subject to the proviso as 
to wreck or loss. Under section 157^ 
sub-section 1 of the Act of 1894,^ where 
the ship is simply taken away from the 
owner, the seaman would remain entitled 
to his wages under the agreement, even 
though he had not exerted himself to save 
the ship. That section does not contem- 
plate a loss of this description. The 
articles of agreement contemplate that if 
the trading terminates from any cause 
" except wreck " the voyage is to be con- 
tinued in another ship at the same rate 
of wages. Lloyd v. Sheen ^ and Sibery v. 
Connelly ^ are authorities in the respon- 
dent's favour. 

Secondly, the subsequent destruction of 
the ship was not a loss within section 158.^ 
It was merely a part of the capture. 

J. A . Hamilton, K, C, in reply. — " Loss "^ 
is not in the same category as " wreck, fire, 
or stranding." Capture is a " loss" within 
both sections 157 and 158.* Though the 
agreement for service may not relieve the 
owner from liability for wages in case of 
loss, the Act of Parliament does. 

Lord Alveestone, C.J.— This case 
raises an important and, from one point 
of view, a novel question under sec- 
tion 158 of the Merchant Shipping Act, 
1894, which is in substantially the same 
terms as was section 185 of the former Act 
of 1854. The ship Oldhamia, on which the- 
respondent served as a seaman, started 
originally on her voyage fix)m Cardiff^ 
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and in May, 1905, she was upon a passage 
from America to Hong-Kong. At that 
time a state of war existed between 
Russia and Japan. No question arises 
as to any shipment of contraband of war 
or of any other conduct by the owner 
which would give a right to the respon- 
dent to say that his contract had been 
broken, and that he was justified in 
declining to continue the venture. The 
case, therefore, is not of the same kind as 
either AiutinFruurs Steaanahip Co, v. Strack 
(The Cheltenham) ^ or Lloyd v. Sheen {The 
Aginoaurt),* In the course of her voyage 
on May 18, 1905, the ship was captured by 
the Oleg^ a Russian cruiser, one of the 
ships of Admiral Rodjesventsky's fleet, 
and on June 2 she was destroyed by the 
Russians, and, I suppose, sunk. Her crew 
had been taken off her between May 18 and 
June 2, and were subsequently landed at 
Swatow and came home. This claim was 
brought under section 134 of the Mer- 
chant Shipping Act, 1894, which would, 
as was admitted in argument, entitle the 
seaman to recover wages up till his arrival 
in England but for the question, if any, 
under section 158, being decided in 
&vour of the shipowner. There was a 
clause in the articles of service stating 
that if the trading ended from any cause 
except wreck or loss, or if the time expired 
while the vessel was abroad, the crew 
agreed to ship in any other British vessel 
provided by the master bound for the 
United Kingdom on the terms of the 
original agreement. Oounsel for the re- 
spondent ingeniously suggested that that 
clause imposed an implied obligation on 
the shipowner in sudi a case as this to 
find a ship to convey the crew back to 
the United Kingdom. That suggestion 
goes a very long way ; but even assuming, 
contrary to my present view, that the 
clause did involve some obligation on 
the owner, I do not think it throws any 
light on the question we have to decide. 

Section 158 provides that *' where the 
service of a seaman terminates before the 
date contemplated in the agreement . . . 
by reason of the wreck or loss of the ship 
he shall be entitled to wages up to the 
time of such termination." We have to 
put a construction upon the words 
*' wreck or loss." The learned magistrate, 



in concluding HkeAi ihere was not a loss of 
the ship within the section, seems to have 
acted upon a passage in the considered 
judgment of the Court delivered by my 
brother Ridley in the case of the Austin 
Friars Steamship Co, v. Strack^* which is 
in these terms : ** It seems to us very 
doubtful whether the word ' loss ' would 
in any case include a capture such as this, 
which is not in the same category as 
wreck, fire, or stranding, or such termina- 
tions of a voyage as are brought about by 
the perils of the seas." But, in my 
opinion, a consideration of the nature of 
the point that was being argued and of the 
rest of the judgment in that case prevents 
it being contended that that can be re- 
garded as an exhaustive statement. It 
was a preliminary statement leading up 
to the ultimate part of the judgment, and 
shewing that the words *' wreck or loss " 
prima faeie referred to those kinds of 
occurrence. Certainly, I do not in this 
case intend to attempt the task of giving 
an exhaustive definition of the word 
''loss." I think it is quite plain that 
there is one common cause of destruction 
which would be included — namely, the 
destruction of a ship by fire. But I am 
not prepared to go so far as counsel for 
the appellant originally went, and to say 
that any outside cause which renders the 
completion of the contract by means of 
the particular ship impossible is to be 
regarded as a loss. My present impres- 
sion is that something narrower than that 
is intended. I think the words have 
reference to the physical existence of the 
ship as a ship. Whether or not there 
may be a loss within the section when 
the ship still exists as a ship and could 
complete her voyage, it is not necessary to 
consider. It is a difficult question, and 
in all probability must be decided, when 
it arises, on the Eaxsts of the particular 
case. I do not think any general de- 
finition can be laid down. But, even 
taking the narrower view, I come to the 
conclusion that there was a 'Moss" of 
this ship, because by an event which was 
practically contemporaneous with her 
capture — very properly the learned 
counsel do not rely upon the difference 
between May 18 and June 2, or if they 
did it might be adjusted by the payment 
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of a few shillings — the ship was destroyed 
and ceased to exist. It seems to me we 
shoald be giving no effect to the word 
'* loss " in the Act if we held that where 
the ship was in fact destroyed by a cause 
for which the owner was in no way re- 
sponsible, and which on the fietcts before 
us it cannot be suggested that he 
directly or indirectly contributed to so as 
to give the seaman a right of a kind that 
was enforced in Av^in Friar a SteoTn- 
ship Co, V. Strack ' and Lloyd v. Sheen 
(The Agineourt\^ there was not a " loss " 
of this ship within the meaning of the 
section. 

We were referred by counsel for the 
appellant to a case of The Woodhom ^ in a 
note to Temperhf/s Merchant Shipping 
Act, 1894, which at first appeared to be 
an authority to some extent in the appel- 
lant's &vour. But I have sent for the 
papers to the Admiralty Court. I have 
read the short judgment of the then 
President (Sir Charles Butt), and I find 
that he decided the case only on the 
ground that the circumstances brought 
the condition of the ship within the 
other word "wreck." Whether or not 
in that case another question might have 
arisen it is not material to consider. 
The subsequent dealing with the ship, if 
referred to at all, was not apparently 
touched upon by the learned Judge. The 
case as it was in fact decided does not 
help us. Had it been decided upon the 
other ground, I need not say that it 
would have been of very great assistance 
to us as being the decision of a Judge of 
high authority on such questions. 

I come to the conclusion, therefore, 
that there was a *Mo8s" of this ship, 
within the meaning of section 158, on 
June 2, 1905, the date of her destruction, 
and that the respondent is entitled to his 
wages down to that date, but no further. 

I am not prepared at the present 
moment to decide that if the ship had 
only been captured, and not destroyed, 
there would have been of necessity a "loss" 
within the section. 

EiDLEY, J. — I agree with the judgment 
which my Lord has delivered, and I do 
not propose to go over the ground again. 
I think in the result that the destruction 



of the Oldhamia constituted a "loss" 
within section 158 of the Merchant Ship- 
ping Act, 1894. On the other hand, I 
think that if nothing had occurred except 
the previous taking possession of the 
vessel by the Eussistn cruiser there would 
not have been a "loss" of the vessel 
within that section. A mere capture by 
enemies or seizure by pirates does not, in 
my opinion, amount to a loss of the kind 
intended. A captured vessel, of course,, 
may be retaken. There have been in- 
numerable cases of capture, followed or 
not by a recapture, in times of war. For 
example, there was a French-built ship 
in the British line at Trafalgar. She had 
been taken from the enemy, and fought 
on the British side. ITobody could say 
she was a lost ship, except, indeed, to the 
French. There had not been a "loes"^ 
of the ship within the meaning of this 
section. Many other cases must have 
occurred, and did occur, in the long war 
which took place between ourselves and 
the French, which would have given rise 
to difficult questions of law if the mer& 
capture of the vessel had in itself consti- 
tuted a loss. The truth is that capture 
may be a loss to the owner, but it is not 
a loss within the meaning of this section, 
in which this word means something 
equivalent to destruction. In the case 
of AusHn Friars Steamehip Co. v. Straek^^ 
which has been alluded to in the argu- 
ment, the vessel in question had been 
confiscated by the prize Court of Yladi- 
vostock. It was in relation to that &ct 
that the observations were used upon which 
counsel for the respondent placed reliance 
in this case. But in that case we had not 
to decide whether there had been a loss 
of the ship within this section. I can 
only say that the doubt which was 
expressed by myself and my brother 
Kennedy in that judgment seems to me 
to be strongly accentuated by the present 
case ; and personally I do not think that 
in that case the vessel was lost merely 
by the confiscation of the Court of Vladi- 
vostock. I agree, however, with the obser- 
vation that has been made upon that 
part of our judgment in which we said, 
"It seems to us very doubtful whether 
the word *loss' would in any case include 
a capture such as this, which is not in the 
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same category as wreck, fire, or strandinflr, 
or such terminations of a voyage as are 
brought about by the perils of the seas." 
The phrase ''which is not in the same 
category " was not a very fortunate one, 
because it was capable of misleading, and 
possibly did mislead the magistrate in the 
present case. 

I think the mere taking possession of a 
ship by a hostile Power or a pirate, for 
the time being, followed by nothing else, 
does not constitute a '' loss," but that the 
destruction of the ship does. For these 
reasons I agree with what my Lord has 
said. 

Dabling, J. — I arrive substantially at 
the same conclusion as the other members 
of the Court, but I go further than they 
do, inasmuch as I think that the capture 
of the OJdhamia in itself constituted a 
''loss" within the meaning of section 158. 
If the question whether the loss consisted 
in the capture or in the subsequent de- 
struction were one of mere academic 
interest, I would not trouble to give 
judgment upon it. But it is not without 
some practical importance, because the 
amount to which the respondent would 
be entitled if the loss occurred when the 
vessel was destroyed would be rather 
more than that to which he would be 
entitled if the loss occurred when she 
was captured ; and it therefore seems to 
me that I ought to state the grounds 
upon which I have come to a different 
conclusion upon this point from that ex- 
pressed by my Lord and my brother 
Ridley. 

The facts are as follows : The ship was 
a British ship. During her voyage a 
war was in progress between Russia and 
Japan. There was no evidence to shew 
that she was carrying contraband, or 
that she was a proper subject of capture 
by either belb'gerent. If she had been 
the proper subject of capture she might 
have been arrested by either belligerent, 
taken to a prize Court, and, after the proper 
proceedings, either released or condemned. 
But that did not happen. She fell in 
with some warships commanded by 
persons bearing the commission of Russia. 
The Russians, without apparently having 
any right to do so, took the crew out of 



her, put them on board a Russian ship, 
carried the ship with them for some days, 
and then destroyed her. 

What we have to find out is whether 
there was a "loss" of the ship within 
section 158, and, if so, at what precise 
time she was lost. The word " wreck " is 
first used, and that is a very intelligible 
term. But then another word, " loss," is 
used. I think that word as there used 
means an event by which the owner of 
the ship is permanently deprived of her. 
I do not think it necessarily means an 
event by which she ceases to exist as a 
ship. When the owner is permanently 
deprived of her the loss to him is the 
same as if she had ceased to exist. Indeed, 
the loss might be a greater loss to the 
owner if the ship existed, because it is 
perfectly plain that the person who had 
got her might use her to the disadvantage 
of the person from whom he had taken 
her. The case mentioned by my brother 
Ridley shews that that may be so. At 
the battle of Trafalgar, as we all know, 
not only did Lord Kelson possess a 
French ship, but he actually used that 
ship against the enemy. There are simi- 
lar instances of more recent occurrence 
with which we are all feimiliar. In the 
battle which subsequently took place 
between these very belligerents, the 
Japanese took several ships from the 
fleet of the Russian Admiral and used 
them against him. To my mind, those 
ships were lost to their owners at least 
as completely as if they had been sunk. 
They were of no greater advantage to 
them than they would have been if they 
had been destroyed. They were even of 
less advantage, because they became a 
positive danger to them. That being so, 
I cannot bring myself to say they were not 
lost, and lost within the meaning of this 
Act of Parliament. 

On behalf of the respondent our atten- 
tion was called to section 157, sub-sec- 
tion 1, which provides that the right to 
wages shall not depend on the earning of 
freight ; and every seaman who would be 
entitled to wages if the ship had earned 
freight shall be entitled to the same 
notwithstanding that freight has not been 
earned ; but in all cases of wreck or loss 
of the ship proof that the seaman has not 
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exerted himself to the utmost to save the 
ship shall bar his claim to wages. It was 
argued that, under that section, if the ship 
were simply taken away from the owners, 
though the seaman did not exert himself 
to save her, he ought to have his wages. 
To my mind the section tells distinctly 
the other way. If persons hostile to the 
owner are about to capture the ship and 
take her away and make her their own, 
that section surely implies that the owner 
may call upon the seaman to set sail or 
get up steam and do all that he can to 
avoid the permanent loss of the ship to 
her owners by reason of her being taken 
by her pursuers, and that if the sea- 
man refuses to comply with the re- 
quest he shall from that moment be 
treated as being disentitled to wages 
altogether. 

So far as loss to the owner is alone 
concerned, lam unable to see any material 
distinction between the present case and 
a case of piracy. They are both apparently 
cases in which the ship is taken by a 
captor without authority or justification. 
Now it has frequently been held that 
capture by pirates is a loss within the ex- 
ceptions as to dangers of the sea in charter- 
parties and bills of lading. The following 
passage occurs in Story on Bailmenta^ 
8. 512a : "The phrase * perils of the sea,' 
whether understood in its most limited 
sense, as importing a loss by natural acci- 
dents peculiar to that element, or whether 
understood in its more extended sense, as 
including inevitable accidents occurring 
upon that element, must still, in either 
sense, be understood to include such losses 
only to the goods on board as are of an 
extraordinary nature, or arise from some 
irresistible force, or from inevitable acci- 
dent, or from some overwhelming power, 
which cannot be guarded against by the 
ordinary exertions of human skill and 
prudence.*' And among the cases there 
alluded to as coming within "loss*' by 
accident are cases of a ship or goods being 
taken by pirates. The definition of 
" piracy *' is to be found in the case of 
AU»'Gen, of Hong-Kong v, Kwok-a-Sing 
fl878],^ and may also be gathered from 
NeBhitt V. Lushington [l792J * and Palmer 

(8) 42 L. J. P.O. 64, 71 ; L. B. 6 P.C. 179, 
•200. 

(9) 4 Term Rep. 788 ; 2 R. R. 519, 



V. Naylor [i854].^^ The definition is this : 
The essential element is that they (the 
pirates) " violently dispossess the master 
and afterwards carry away the ship itself 
or any of the goods, with a felonious in- 
tent." In the present instance the capture 
may not have been piracy in the strict 
sense of the word, because there may not 
have been a felonious intent. I thmk it 
is very probable that the ship was taken, 
because otherwise she might have con- 
veyed information to the Japanese, either 
voluntarily or on being seized by them, 
and, if that were so, the felonious intent 
would be absent. For this reason I do not 
say that the seizure in the present case 
could amount to piracy. But it involves 
all the other incidents of piracy. The 
expressions " violently dbpossess the 
master " and " afterwards carry away the 
ship " are strictly applicable to it. I do 
not find that it is necessary in order to con- 
stitute an act of piracy that the captured 
ship must be destroyed. If my recol- 
lection of my early reading serves me 
aright, when pirates got hold of a ship 
they were much too wise to sink her. 
They sank the crew but kept the ship ; 
and then they re-painted her so that she 
was not easily recognised, and used her 
for their own purposes, just as Lord 
Nelson, though he was not a pirate, used 
the captured French ship at Trafidgar. 
It seems to me that when that was done 
the owner had lost his ship just as much 
as though the ship had been wrecked ; and 
I do not find that in this statute the word 
" loss " is used in any technical sense. It 
seems to me to be used in the ordinary 
sense in which it is used when one speaks 
of loss of goods by dangers of the sea. 

I do not go so far as to say there would 
have been a " loss " of the ship if she had 
been seized and held in some sort of sus- 
pense and afterwards given back into the 
possession of the owners, either because 
of diplomatic representations or by use of 
force or anything of that kind. But seeing 
that she was seized by force, and that she 
never got back into the possession of the 
owners, I think that that was a loss within 
the Act of Parliament quite irrespective 
of whether or not she was afterwards 
destroyed. 

(10) 28 L. J. Ex. 323 ; 10 Ex. 382 ; 2 C. L. R. 
]202. 
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SiVEWBiGHT V, Allen. 

Lord Alvbrstone, C.J. — Having re- 
gard to the difficult questions which may 
arise and claims which may be made in 
regard to this particular Bhip, as well as 
to the views that have been taJsen by inter- 
national lawyers with regard to the rights 
of belligerents, I desire to say that I do 
not think that the seizure can be com- 
pared with an act of piracy. 

Ridley, J. — I concur in that observa- 
tion. I think it was simply an operation of 
war, and that any admiral of a fleet might 
have seized a vessel which he thought 
was likely to convey information to the 
enemy. 

Appeal aJhwed with coets. 
Leave to appeal. 

Solicitors — Botterell & Boche, for appellant ; 
Chivers & Co., agents for Grundy, Kershaw, 
Samson k Co., Manchester, for respondent. 
[Reported hy J, Bxtohie, JStq,, 
BarriitsT'Ot' Ixkv. 



[IN THE HOUSE OP LORDS.] 
1906. ) CosTBR 9. Headland and 

April 5. 3 ANOTHER.* 

[75 L. J. K.B. 483.] 
Poor Bate — DUtreee — Coete and 
Chargee — Implied Repeal of Earlier hy 
Later LegidaUon — Dietreee {Coats) Act, 
1817 (67 Geo. 3. c. 93), a. 1, Sohedule— 
Diatreaa {Coata) Act, 1827 (7 <fc 8 Geo. 4. 
c. liy-Diatreaafor Ratea Aot, 1849 (12 <fc 
13 Viet. c. 14), a. 1. 

By the Diatreaa {Coata) Act, 1817, the 
coata and chargea in reapect of a diatreaa 
for rent are, where the cmiount demanded 
and due doea not eoceeed 20Z., fixed by a 
achedule to the Act. By the Diatreaa 
{Coata) Act, 1827, that achedule ia made 
appUoable to poor rate. By the Diatreaa 
for Ratea Act, 1849, ^^reaacmable chargea" 
are to he levied for the taking, keeping, and 
aeUing of a diatreaa: — Held, that, with 
reapect to a diatreaa under 201., the Act of 
1849 doea not repeal the proviaiona of that 
of IB27. 

♦ Coram, The Lord Chancellor (Lord Lore- 
bum), Lord Macnaghten, Lord Davey, Lord 
James of Hereford, Lord Robertson, and Lord 
Atkinson. 



Deciaion of the Ooubt of Appeal 
([1905] M.O. 60; 74 L. J. K.B. 210; 
[19051 1 K.B. 219) affirmed. 

Hill V. Pannifer ([1904] M.C. 203; 
73 L. J. K.B. 556; [1904] 1 K.B. 811) 
ot)erruled. 

Appeal from a judgment of the Court 
of Appeal (Collins, M.R., Stirling, L J., 
and Mathew, L.J.). 

The respondent was rated to the poor 
rate at 3^. lOa. He refused to pay more 
than 31. 5a., and a distress warrant for the 
balance was issued and executed by 
Coster, an inspector, and Lamb, a police 
constable stationed at Bromley, Kent. 
Qoods of Headland were sold, and 7a, 9d, 
was retained by the appellants for the 
costs of the distress. According to the 
Distress (Costs) Act, 1827, which incor- 
porated the schedule to the Distress 
(Costs) Act, 1817, the amount due for 
costs would have been 28. 2d. Headland 
sued the appellants for the balance, 
6«. 7d., in the County Court, but the 
Judge decided in favour of the appellants, 
and his decision was affirmed by the 
Divisional Court (Lord Alverstone, C.J., 
Kennedy, J., and Channell, J.) on the 
authority of HiU v. Fannifer [1904].^ 
Both decisions were reversed by the Court 
of Appeal. 

Danckwerta, K.C., and A. E. GUI, for 
the appellants — The original Poor Law 
Act (43 Eliz. c. 2) gave no right to levy 
for costs and expenses ; but in Moyae v. 
Cockaedge [i749M such expenses were 
allowed as incidental to a distress. In 
1754, by 27 Geo. 2. c. 20, reasonable 
charges were allowed. To that Act the 
Distress (Costs) Act, 1827, was an excep- 
tion, and on repeal of the Act, 1754, by 
the Summary Jurisdiction Act of 1848, the 
Act of 1827 was also by implication 
repealed. Thus the Act of 1849 on its 
passing became the only statute in opera- 
tion ; and this was the view taken in Hill 
V. Pannifer.^ The schedule to the Act of 
1817 is gone, and the costs and charges of a 
distress are regulated by the Act of 1849. 

Shearman, K.C., and R. M. Mont- 
gomsry, for the respondent. — The Act of 

(1) [190i] M.O. 203; 73 L. J. K.B. 556: 
[1904] 1 K.B. 811. 

(2) Willes, 636 ; Barnes, 459. 
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1754 was expressly repealed by that of 
1848, but there was no repeal, express or 
implied, of those of 1817 and 1827. The 
allowance of " reasonable " charges by the 
Act of 1849 is not inconsistent with a 
fixed scale in small cases. 
DcmchwerU^ K,C»^ in reply. 

Th^ Lord Chancellor (Lord Lore- 
burn). — lam of opinion that the judgment 
of the Court of Appeal was right and 
ought to be affirmed. 

We have under consideration "charges" 
for " taking, keeping, and selling distress," 
not what is spoken of as " costs and ex- 
penses." An Act of Parliament of 1827 
which says in terms that charges for 
distress shall, in cases under 20/, be 
according to a particular schedule, is still 
upon the statute-book. Here is a charge 
for distress in a case under 20/., and that 
charge is beyond the schedule rate. That 
seems to me necessarily to conclude our 
decision, unless there is some special 
reason shewing that the Act is inapplic- 
able. 

Counsel for the appellants say that 
the Act is inapplicable because in 
the year 1754 a statute was passed 
which provides for " reasonable charges " 
being made, and that the effect of 
the Act of 1827 was to carve out of 
the Act of 1754 an exception — ^namely, 
that in cases under 20/. only the schedule 
rate should be allowed. And it was said 
that when the Act of 1754 was repealed 
(as happened in 1848) the substratum of 
the Act of 1827 fell, and therefore the 
Act itself became inoperative. It was 
also contended that a new standard of 
charges— namely, that they should be 
reasonable— was again set up as applicable 
to all cases by an Act of 1849. 

Now, in the first place I want to see 
whether the Act of 1849 does set up a 
new standard and does provide that in all 
cases " reasonable " charges shall be made. 
It may be so ; but in my opinion the Act 
of 1849 is equally open to another con- 
struction, and that it assumes a right to 
" reasonable " charges as still existing, 
subject to the exception provided by the 
Act of 1827. I think this latter is the 
preferable construction of the Act of 1849, 
but the right to '^ reasonable " charges 



exists at common law, according to the 
decision that was cited to us. I should 
require more argument than I have yet 
heard before concluding that the case in 
question was wrongly decided. But, even 
if a new standard is set up by the Act of 
1849, is it incompatible with the special 
limitation being still preserved under the 
Act of 1827 as to distresses under the 
sum of 20/. f I think it is not incom- 
patible, and that it makes no difference 
whether the one Act precedes or foUows 
the other. I read them both together. 
One of them says that the charges are to 
be reasonable, the other says that the 
charges in cases under 20Z. are to be 
acconling to the schedule. If I find two 
Acts of Parliament which can without 
repugnancy be read together, I am not to 
go further and ask when the one was 
passed and when the other was passed, 
so as to attach a different meaning to 
either of them according as it preceded or 
followed the other. In the present case 
the relative dates are immaterial. Further, 
I cannot see why the fact of the Act of 
1754 being repealed caused the Act of 
1827 to fall to the ground. The Act of 
1827 was left upon the statute-book, and 
would instantly apply to any relevant 
subject-matter that might arise by fresh 
legislation. 

Under these drcumsfcances I think that 
the judgment in the Court of Appeal was 
perfectly right and ought to be affirmed, 
and I move your Lordships accordingly. 

Lord Macnaghtbn.— I am of the same 
opinion. . I think the only statutes to be 
regarded are the statutes of 1827 and 
1849. I think the statute of 1827 is a 
statute of universal application, and when 
the statute of 1849 was passed it applied 
to it, and would only not have applied if 
it had been specially excluded. 

Lord Davey. — I agree, and on the 
same grounds. The reasons stated by 
Lord Justice Stirling seem to me so clearly 
put that I am quite content to accept what 
he has said as a judgment of my own. 

Lord James of Hereford. — I concur. 

Lord Robertson. — I think the clue to 
this case is really to be found in the effect 
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of the Act of 1827. That is not merely 
a general statute, but it is a statute appli- 
cable to future rates, and it is intended to 
apply to every rating Act which is passed 
in the future. It lies in wait, as it were, 
for all Acts which may be passed, and 
imprints upon them a certain limitation. 

Now, I will assume in £ftvour of counsel 
for the appellants that when the Act of 
1849 was passed there w^s no legal power 
to levy distress for such charges. I say 
I assume that, without at all pronounc- 
ing an opinion upon the subject. Be it 
so. Then a rate under the Act of 1849 
is merely another instance of a future 
rate of the class to which this Act of 
1827 applies. I will assume, to put it in 
another way, that the reference to poor 
law in the Act of 1827 was inoperative 
after the Act of 1848. But it became 
operative or, to put it in another way, 
was fed by the Act of 1849. Accordingly 
the only remaining question is whether 
the words of the Act of 1849 are incon- 
sistent with the Act of 1827 so strongly 
and clearly as to necessitate the conclusion 
that there was an implied repeal. I agree 
with my noble and learned friend on the 
woolsack that the words '< reasonable 
charges " have such a latitude as to make 
no difficulty in the recognition of this 
special limitation which is driven by the 
Act of 1827 sectionally across all legis- 
lation in £ftvour of persons whose rates do 
not amount to 20/. 

On these grounds, I think, without 
entering on some of the controversial 
matters which have been so much dis- 
cussed in the very able arguments we 
have heard on both sides, that the 
judgment of the Court of Appeal ought 
to be affirmed. 

Lord Atkinson. — I concur, for the 
reasons which have been given by my 
noble and learned friends. 

Appeal dismissed. 



Solicitors — Wontner & Sons, for appellants ; 
Lloyd-George, Roberts Sc Ck>., for respondent. 

[Reported hy J, Eyre ThompsoUt Esq.t 
BarrUter-at'Lan, 



BiDLET, J. ^ YOBKSHIRB (WeST BiDING) 

Dabuno, J. I CouNTT Council . 
1906. C V. MiDDUBTON Pabish 
April 27. J Council. 

[76 L. J. K.B. 486.] 

Foot Law — Rating — County Rate — 
Appeal — Next Quarter Sessions after 
^^ cause of appeal'* Arises— Knowledge oj 
Right to Appeal — Order Altering Basis 
of Rate^Retro^peotive Operation on Exist- 
ing Rate-— County Rates Act, 1852 (15 ^ 
16 Viet. e. 81), ss. 17 atid 22. 

A parish authority appealing against 
a county rate do not appeal to the next 
quarter sessions after their ^^ cause of 
appeal^* has arisen^ within the meaning 
of section 22 of the County Rates Act, 
1852, by merely appealing to the next 
available quarter sessions after they have 
become aware of their right to appeal, if 
these are not the next after their right to 
appeal has come into eocistence. 

The Court of quarter sessions have no 
jurisdiction under the County Rates Act, 
1852, to order that an alteration of the 
county rate bcuis shall operate retrospec- 
tively upon a rate previotisly made. 

Case stated by West Riding of York- 
shire Quarter Sessions, 

The West Riding of Yorkshire com- 
prised, among other parishes, the parish 
of Middleton, in which was included cer- 
tain property of the Great Northern 
Railway. 

In July, 1904, the county council for 
the riding revised the basis or standard 
of the county rate for the riding, and 
by the basis or standard as so revised 
the total assessable value for that rate of 
the property in the parish of Middleton 
was fixed at 13,419/., the assessable value 
of the property of the railway in the 
parish being fixed both in the county rate 
basis and in the valuation list of the 
parish at 3,100/. 

On October 12, 1904, the county 
council made a half-yearly rate on that 
basis or standard, for which a precept 
dated October 13^ 1904, was issued to 
the guardians of the poor of the union 
comprising the parish. 

In January, 1905, appeals by the Oreat 
Northern Railway, to which the assess- 
ment committee of the union comprising 
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the parish were respondents, against the 
poor rate for that half-year, as well as 
the two preceding rates, on the ground 
that their property in the parish was 
assessed at too high a figure, were 
determined by the quarter sessions, 
who reduced the net rateable value of 
the company's property from 3,100^ to 
1,414Z., such reduction affecting all the 
rates appealed against. The parish council 
did not take any part in these appeals. 

The rateable value of the parish for 
the purpose of the county rate basis was, 
as the result of these appeals, in £Eict, 
reduced by 1,686Z. 

Between January and March, 1 905, con- 
siderable correspondence passed between 
the clerk to the guardians of the union 
comprising the parish of Middleton and 
the clerk to the county rate committee 
as to the reduction of the county rate 
basis so far as it affected the parish, in 
accordance with the reduction in the value 
of the property in the parish. But no 
communication whatever passed during 
that period between the parish council 
and the derk to the county rate com- 
mittee. 

On March 10, 1905, the overseers of 
the parish gave notice of appeal against 
such part of the county rate basis as 
affected the parish, but on March 28, 
1905, that appeal was withdrawn, as by 
virtue of section 6 of the Local Govern- 
ment Act, 1894, it ought to have been 
made by the parish council. 

On April 17, 1905, the pari^ council, 
pursuant to a resolution of that council 
of March 28, 1905, served upon the 
county council notice of appeal to the 
next quarter sessions for the riding 
against such part of the county rate 
basis as affected the parish, and also 
againsL the rate of October, 1904, upon 
that basis, the grounds of appeal being 
{a) that the parish was rated on a sum 
beyond the full and fair annual value 
of the property therein liable to be 
assessed to the county rate ; {h) that the 
value of the property in the parish, or 
some part of it, had altered ; (o) that the 
proportions assessed upon the respective 
parishes within the riding were unequal. 
On April 26, 1904, the county rate 
committee, at their statutory meeting. 



decided to alter the county rate basis for 
the parish of Middleton, vnter alia, by 
reducing the assessable value of the pro- 
perty therein from 13,419/. to 11,713/., 
and next day notice was sent to the 
parish council stating that the decision 
had been arrived at, and that it would 
be reported to the next meeting of the 
county council on May 10. 

Between June 14 and June 24, 1905, 
correspondence passed between the soli- 
citors for the parish council and the 
solicitor for the county council, the result 
of which was that, while the county 
council agreed to consent to an order of 
quarter sessions shewing the reduction 
in the basis, they insisted on payment of 
all outstanding rates on the basis as it 
existed before the alteration. 

On June 26, 1905, the appeal came on 
for hearing at the quarter sessions for 
the riding held at Bradford, the parish 
council not having as yet paid the rate of 
October, 1904. 

Counsel for the county council took a 
preliminary objection that the quarter 
sessions had no jurisdiction to hear the 
appeal against the rate, inasmuch as the 
parish council had not appealed to the 
next quarter sessions afber the cause of 
complaint had arisen, as required by sec- 
tion 22 of the County Rates Act, 1852.^ 

(1) The County Bates Act. 1862, provides : 
Section 17 : "If at any time after the said 
basis or standard fof the county rate] has been 
allowed, confirmed and made as aforesaid, any 
overseer or overseers of the poor, or other per- 
son charged with the collection and levy of 
county rate in any parish or place, or inhabitant 
or inhabitants thereof, have reason to think 
that such parish, township, or place is aggrieved 
by any such basis or standard, ... on account 
of such parish, township, of place being rated 
on a sum beyond the full and fair annual value 
of the property therein liable to be assessed 
toward the county rate . . . such overseer or 
overseers of the poor, constable, or other per- 
son, or inhabitant or inhabitants, may appeal 
to the justices of the peace for the county at 
any quarter sessions to be holden after the 
sessions at which such basis or standard was 
allowed and confirmed, against such part only 
of the said basis or standard as may affect the 
parish or parishes, township or townships, place 
or places which appear to be overrated. . . .** 

Section 22 : " If the churchwarden or church- 
wardens, overseer or overseers of the poor, or 
other inhabitant or inhabitants of any parish, 
township or place, whether parochial or other- 
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Counsel for the parish coancil called as a 
witness the clerk of the parish council, 

THse, where there is no churchwarden or over- 
seer, or person appointed to act as such, shall 
at any time thereafter ha^ reason to think 
that tueh parithf township^ or place is aggrieved 
by any rate or assessment now existing, or 
hereafter to be made upon the basis or standard 
herein-before mentioned, . . . whether it be on 
account of the proportions assessed upon the 
respective parishes, townships, or places being 
unequal, or on account of some one or more of 
them being without sufficient cause omitted 
altogether from the rate, or on account of such 
parish, township, or place being rated at a 
higher proportion of the pound sterling accord- 
ing to the fair annual value of the rateable 
property therein . . . than has been fixed and 
declared by the justices of the peace of the said 
county in sessions assembled as the basis of 
the rate of the said county, or on account of 
the altered state of the value of the property 
assessed, or any part thereof, or shall have any 
other just cause of complaint whatsoever, it 
shall be lawful lor such churchwarden or 
churchwardens, overseer or overseers of the 
poor, or other inhabitant or inhabitants where 
there is no churchwarden or overseer, or per- 
son appointed to act as such, to appeal to the 
jwtioes of the peaoe for the eounty at the neat 
quarter setsions cf the peaoe after such cause 
of appeal shall have arisen^ against such part 
of tne rate only as may affect the parish or 
parishes, township or townships, place or places 
which are unequally rated, or which shall 
appear to be overrated or tmderrated, or omitted 
altogether from the rate: Provided always, 
that fourteen clear days' notice in writing 
previous to the first day of such last-mentioned 
quarter sessions shall be given by the parties 
intending to appeal to the panics against 
whose rate the appeal is to be made, ^so to 
the clerk of the peace of the county, and the 
hundred constable, of the grounds of such 
appeal and the Intention to try such appeal at 
such quarter sessions of the peace; and the 
said justices are hereby empowered to hear 
and finally determine the same, and either to 
confirm such parts of the rate as have been 
appealed against, or to correct such inequalities, 
disproportions, or omissions as shall be proved 
to exist therein, as well in respect of the basis 
or standard as in the assessment of the rate 
made thereon, in such manner as to them the 
said justices shall appear fair, just, and equit- 
able. . . ." 

The Local Government Act, 1894 (66 k, 
57 Vict. c. 73), provides : 

Section 6, sub-section 1 : " Upon the parish 
council of a rural parish coming into office, 
there shall be transferred to that council : — 

(0) The powers, duties, and liabilities of the 
overseers or of the churchwardens and 
overseers of the parish with respect 1 



who swore that the result of the appeal of 
the Great Northern Bail way Co., and its 
effect on the county rate basis, was not 
known to the parish oounoLl until March 28, 
1905 ; and he contended that the appeal 
had been brought to the next quarter 
sessions after the cause of appeal had 
arisen, and that the county council had 
consented to the jurisdiction of the Court. 
The quarter sessions overruled the objec- 
tion, holding that the appeal had been 
made to the proper Corurt of quarter 
sessions. 

The appeal, both as to the basis and 
the rate, was then proceeded with. 

Counsel for the parish council asked 
that the appeal as to the basis should be 
allowed and an order made altering the 
basis as regarded the assessable value of 
the property in the parish from 14,232/. 
(assessable value 13,419/.) to 12,453/. 
(assessable value 11,713/.), and that the 
order should cover the period to which 
the precept of October 31, 1904, related. 
He further asked for an order reducing 
the rate appealed against to a figure pro- 
portioned to the amount of the basis 
altered as aforesaid. 

Counsel for the county council called 
no evidence, but contended — first, that 
the quarter sessions had no power to 
allow the appeal against the basis, the 
figures of which were admitted to be cor- 
rect at the time of hearing of the appeal; 
secondly, that, assuming the quarter 
sessions had that power, they had no 
power to order a retrospective alteration 
of the basis from a date antecedent to 
the appeal and the notice of the appeal ; 
and thirdly, that the appeal should be 
dismissed. 

The quarter sessions ordered that the 
appeal against the basis should be allowed, 
and that the basis should be reduced from 
14,232/. (assessable value 13,419/.) to 
12,453/. (assessable value 11,713/.), the 
reduction to take effect for the period 
covered by the rate of October, 1904. 
The quarter sessions made no other order 
except that the appellants should have 
costs. 

(i) appeals or objections by them in 
respect of the valuation list, or 
appeals in respect of the poor 
rate, or county rate, or the basis 
of the county rate. . . ." 
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The questions for the High Court 
were: 

1. Whether the quarter sessions were 
right in holding that in fact the appeal 
was brought to the proper Court of 
quarter sessions. 

2. Whether the quarter sessions had 
power to allow the appeal against the 
basis, the figures of which, at the time 
of the hearing, were not in dispute. 

3. If the quarter sessions had that 
power, whether they had power to order 
a retrospective alteration of the basis from 
a date antecedent to the hearing of the 
appeal and notice of appeal. 

Ryde {Scholefidd with him), for the 
county council. — The decision of the 
Court of quarter sessions was wrong on 
both points. 

First, the appeal of the parish council 
against the rate under section 22 of the 
County Rates Act, 1852, was not brought 
to the next quarter sessions after the 
*' cause of appeal " had arisen within the 
meaning of that section. These words 
refer to the cause of complaint giving a 
right to appeal, and not to the appellants' 
knowledge of the existence of that cause 
of complaint. The appeal of the parish 
council should have been to the next 
quarter sessions after the rate was made, 
or at latest to the next after the decision 
in the Great Northern Railway's appeal 
had been given. It is not enough that 
the appeal was to the next quarter 
sessions after the parish council knew the 
result of the Great Northern Railway's 
appeal, seeing that these were not the 
next quarter sessions after the rate was 
made, or even the next after the decision 
in that appeal was given. 

Secondly, on the appeal of the parish 
council against the basis of the rate 
under section 17 of the Act, the quarter 
sessions had no power to order that an 
alteration of the basis should operate 
retrospectively upon a rate previously 
made. That section and the other sec- 
tions relating to an appeal against the 
basis are altogether silent as to any 
alteration of a rate. Section 23 expressly 
provides that if, on an appeal against the 
rate, the rate is set aside or decreased, 
the quarter sessions may order money 



which has been paid in consequence of 
the rate to be returned ; but the Act 
contains no corresponding provision in 
regard to appeals against the basis. 

SeoU Fox, £.0. {B. A. Shepherd with 
him), for the parish council. — ^The quarter 
sessions were right on both points. 

First, the appeal of the parish council 
against the rate, under section 22, was 
brought to the next quarter sessions 
after the "cause of appeal" had arisen 
within the meaning of that section. 
These words do not refer to the cause of 
complaint giving a right to appeal. It 
would have been easy to provide that the 
appeal should be brought to the next 
quarter sessions after the cause of com- 
plaint if that had been the intention of 
the Legislature. The words refer to the 
cause of complaint of a person who has 
"reason to think" that the parish is 
aggrieved, and they imply that the appeal 
is to be to the next quarter sessions after 
the appellant is aware of the cause of 
complaint. Here it was sufficient that 
the appeal was brought to the next 
quarter sessions aft;er the appellants 
knew the result of the railway company's 
appeal, and it was unnecessary that they 
should be the next after the rate was 
made or the last-mentioned appeal de- 
cided. 

Secondly, on the appeal of the parish 
council against the basis of the rate, 
under section 17, the quarter sessions had 
power under that section to correct the 
basis as might seem to them to be just 
and equitable, and they may make an 
order under the section correcting the 
basis as from a previous date. 

Ryde was not called upon to reply. 

Ridley, J. — This case raises three 
questions, two of which are of importance, 
while the remaining one is not a question 
of substance. 

The facts of the case are somewhat 
complicated. In July, 1904, the County 
Council for the West Riding of York- 
shire revised the basis of the county rate. 
In October, 1904, the county council 
made a half-yearly rate on the basis 
as revised, and a precept issued in respect 
thereof to the parish of Middleton. In 
January, 1905, the Great Northern Rail- 
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way, who were the owners of certain pro- 
perty in the parish, successfully appealed 
to quarter sessions against the poor rate 
for that half-year and the two previous 
rates, on the ground that their property in 
the parish was assessed at too high a figure, 
and the rateable value of their property 
was reduced. The parish authorities had 
meanwhile done nothing. On March 10, 
1905, however, the overseers served upon 
the county council notice of appeal against 
the basis and the rate, but, as that ought 
to have been given by the parish oouncil, 
that appeal was withdrawn. On April 17, 
1905, the mistake was rectified, and the 
parish oouncil served upon the county 
council notice of appeal to the next 
quarter sessions against the basis and 
also against the rate, on the ground that 
the parish was rated on a sum beyond 
the full and fair annual value of the pro- 
perty therein. On June 26, 1905, the 
appeal was allowed by the Court of 
quarter sessions, who ordered that the 
county rate basis, so Ceu* as it affected the 
parish, should be reduced, the reduction 
to take effect for the period covered by the 
rate previously made in October, 1904. 

The first question is whether the 
appeal against the rate was brought to 
the proper Court of quarter sessions. In 
order to decide that question it is neces- 
sary to consider the provisions of the 
County Bates Act, 1852, which deal 
with appeals against the rate. The Act 
by sections 17 and 18 gives a right of 
appeal to quarter sessions against the 
basis of the rate. But it is clear that the 
scheme of the Act would not have been 
complete unless it had also given a right 
of appeal against the rate as distinct from 
the basis. Accordingly, section 22 pro- 
vides that if the authorities or inhabitants 
of a parish '' have reason to think that 
such parish ... is aggrieved " by any rate 
made upon the county rate basis on any 
of certain specified grounds^ or shall have 
any other just cause of complaint whatso- 
ever, it shall be lawful for them to appeal 
to *' the next quarter sessions of the peace 
after such cause of appeal shall have 
arisen/' provided that fourteen clear days' 
notice in writing previous to the first day 
of such quarter sessions be given to the 
parties therein mentioned. It was con- 



tended on behalf of the parish oouncil 
that a '^ cause of appeal " did not arise 
within the meaning of that section until 
the person having a ground of complaint 
had become aware of its existence, and 
consequently that in the present case a 
cause of appeal had not arisen untQ 
March 28, 1905, when the parish oouncil 
first knew the result of the railway com- 
pany's appeal. I am unable to accept that 
view. It seems to me to give undue 
prominence to the words granting that 
person a right of appeal if he ^' have 
reason to think that such parish .... 
is aggrieved" by the rate on certain 
grounds. It is to be observed that the 
section goes on to say, " or shall have any 
other just cause of complaint whatsoever." 
I cannot but think that the more probable 
view is that by *' cause of appeal" the 
Legislature only meant the cause of com- 
plaint giving a right to appeal, and that 
the intention was that the appeal should 
be brought to the next quarter sessions 
after the right to appeal had arisen, 
whether to the knowledge of the appel- 
lant or not, allowing of course for the 
fourteen days' notice required by the 
section. Here the right to appeal 
probably arose in October, 1904, when 
the rate was made, and, if so, the appeal 
should have been brought to the quarter 
sessions of January, 1905. But, at all 
events, there can be no doubt that it had 
arisen by January, 1905, when the rail- 
way company's appeal was decided, and 
it was clear that the parish was aggrieved, 
and in that case the appeal should have 
been to the succeeding March quarter 
sessions. It is no answer to say that the 
parish council did not then know that the 
parish property was valued at too high a 
figure. The law must be taken as it 
stands ; and when so taken there can be 
no doubt that the parish oouncil did not 
appeal to the next quarter sessions after 
the ^' cause of appeal" arose. So far, 
therefore, as the rate is concerned, the 
appeal was not brought to the proper 
Court of quarter sessions. It is true that 
the quarter sessions have not directly 
reduced the rate, but they have done so 
in a roundabout fiishion by making the 
reduction of the basis cover the period 
for which the rate was made. In my 
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opinion, even if the rate had been made 
subsequently to the reduction of the 
basis, the quarter sessions had no juris- 
diction by making an order in respect of 
the basis to operate upon a rate which 
they could not reduce directly. 

The next question is whether the 
quarter sessions had power to allow the 
appeal against the basis, seeing that at 
the time of the appeal the basis was not 
in dispute. That is not a question of 
any consequence. It is unnecessary to 
interfere with the order of quarter 
sessions so far as it relates to the basis, 
because the county council before the 
hearing of the appeal agreed to reduce 
the basis and consented to an order of 
quarter sessions shewing its reduction, 
and thus, so fiar as the basis was con- 
cerned, practically conceded the parish 
council's case. 

The last question is whether the quarter 
sessions had power to order that an altera- 
tion of the basis should have a retro- 
spective operation so as to affect a rate 
previously made. I am satisfied that 
they had not. The sections of the Act 
which relate to appeals against a rate 
give the quarter sessions power on the 
hearing of such an appeal to alter the 
rate. But the sections which relate to 
appeals against the basis give them no 
power to alter a rate. Section 17 pro- 
vides that the Justices at quarter ses- 
sions shall be empowered to hear and 
determine appeals against the basis, and 
either to confirm the basis or to correct 
inequalities or omissions therein as to 
them may appear fsiir, just, and equit- 
able; but it confers upon them no cor- 
responding power in regard to any rate 
which may have been made upon the 
basis. If it had been intended that the 
quarter sessions on the hearing of an 
appeal against the basis should have 
power to alter a rate, an express power 
to do so would have been given them by 
the Act. 

In my opinion, the second of the 
questions submitted to us should be 
answered in the affirmative. The two 
other and more important questions 
should be answered in the negative, and 
as to them this appeal should be allowed, 
but without costs. 



Darling, J. — I am of the same 
opinion. 

Jvdgmeni accordingly. 

Solidtors — Clements, Williams & Co., agents 
for Trevor Edwards, Wakefield, for appel- 
lants; Pitman & Sons, agents for Emsley, 
Son k Smith, Leeds, for respondents. 

[ReparUd Ity J, BUchie, £itq,, 
BarrUter^at'Law, 



Lord Alvsrstonb, C.J.^ London Countt 
Darling, J. I Council v. 

1906. r Great Eastern 

May 4. ) Railway. 

[76 L. J. K3. 490.] 
Nuiscmee — Smoke — IioeomoUve Steam- 
engine — Emiaeion of Smoke — Engine Con- 
etrueted to Consume its own Smoke — " As 
fcvr as practicable" — Railwaye Glauses 
Consolidation Act, 1845 (8 Vict, c. 20)» 
s. lU—RegulaHon of Railways Act, 1868 
(31 ^ 32 Vict. c. 119), s. 19. 

A locomotive steam-engine heUyiiging to 
ike respondents emitted smoke while passing 
through one of their sUUions, The engine 
was a properly constructed one^ being con- 
structed on the principle of consuming as 
far <M pracHccMe its own smoke. The coal 
used was a good hard steam coal, hut the 
smoke emitted was of a darker colour and 
more in quantity than would have been Ae 
case if Welsh coal had been used : — Held, 
that the use of the coal that was in fact 
used upon the engine did not constitute an 
offence on the part of the respondents under 
section 114 of the Railways Clauses Con- 
solidation Act, 1845, and section 19 of the 
Regidation of Railways Act, 1868. 

Caae stated by a Metropolitan police 
magistrate. 

At the Worship Street Police Court, 
on October 12, 1905, and on other days 
by adjournment, a summons issued on the 
information of the appellants against the 
respondents was heard by the magistrate, 
and on November 20, 1905, was dismissed. 

The summons charged that the respon- 
dents, on July 8, 1905, at Bethnal Green 
Junction, used upon their railway a 
locomotive steam-engine using coal or 
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other similar fuel emitting smoke, and 
not then oonstructed on the principle of 
consuming and so as to consume its own 
smoke, and which did not then consume 
its own smoke. 

It was proved at the hearing on the part 
of the appellants, by Samuel Tinworth, 
a coal officer of the appellants, and Herbert 
Court, his assistant, that on July 8, 1905, 
he was watching from a building near to 
the Bethnal Green Junction Station of 
the respondents, when a passenger train 
belonging to the respondents, drawn by 
engine No. 363, came into his view at 
6.22 A.M. from the direction of Liverpool 
Street Station, drew up at Bethnal Green 
Junction, and passed out of his view at 
6.24 A.M. ; and also at 7.47 a.m. the same 
engine came into his view hauling a 
similar train, which stopped at Bethnal 
Green Junction Station, and passed out 
of his view at 7.49 a.m ; and that during 
a portion of each of the said periods of 
two minutes the engine was emitting dark 
smoke. 

It was further proved that the engine 
was a properly constructed engine, and 
constructed on the principle of consuming 
as £eu: as practicable the smoke of the coal 
then in use upon the engine, which was a 
Derbyshire or Yorkshire coal of a bitu- 
minous character, and that such coal was 
a good hard steam coal, and the normal 
locomotive coal in use in some districts. 
It was further proved to the satisfaction 
of the magistrate that it was not through 
the default of any servant of the respon- 
dent company in the stoking or manage- 
ment of the engine that any such smoke 
was emitted. 

It was also proved that the respondents 
on another line (the East London line, 
over which they have running powers) 
are under obligation to employ, and do 
employ, on their engines on such line a 
Welsh smokeless steam coal, different 
from that used on engine No. 363 on 
July 8. This Welsh coal produces smoke 
not so dark as that of the coal used by 
engine No. 363, and not so much in pro- 
portion to the amount of coal used as is 
produced by the Derbyshire or Yorkshire 
coal. The engine No. 363, as con- 
structed, could have used similar Welsh 
coal, and if this had been done less smoke 



would have been emitted from the engine. 
The Welsh coal costs about twice as 
much to the respondents as the coal used 
upon the engine on the occasion com- 
plained of, and the greater expense of it 
is the principal reason why it was not 
used on the engine. 

It was contended by the appellants 
that section 19 of the Regulation of 
Railways Act of 1868 specially amended 
section 1 14 of the Railways Clauses Con- 
solidation Act of 1845, and that whereas 
the earlier Act only required that an 
engine should be constructed on the prin- 
ciple of consuming its own smoke, the 
amending Act went further, and required 
that the engine should in fact consume its 
own smoke as far as practicable, and that 
the object of these two sections being to 
require engines to be so constructed and 
used as to emit as little smoke as possible, 
and the engine No. 363 having, in fact, 
failed to consume its own smoke, the 
respondents were guilty of the ofifence 
charged against them. 

It waa further contended on behalf of 
the appellants that upon the true con- 
struction of the two Acts the respondents 
were guilty of the offence charged in that 
they had used upon the engine a bitumi- 
nous coal which necessarily produced dark 
smoke beyond the power of engine 363 as 
constructed to consume, when by using 
smokeless Welsh coal in the engine they 
could have avoided emitting such smoke 
from the engine as was seen by the 
appellants' witnesses, and that such user 
of bituminous coal by them was a 
default on the part of the respondents 
within the meaning of section 19 of the 
Regulation of Railways Act, 1868. 

The respondents contended that, pro- . 
vided their engine was constructed on the 
principle of consuming and so as to consume 
as far as practicable the smoke of the coal 
actually used upon it, and provided there 
was no negligence in the stoking or 
management of the engine with such 
coal, they were under no obligation to 
use any particular coal, and were nob 
guilty of any default within the meaning 
of the said Acts in not doing so. 

The magistrate was of opinion — 

(a) That the engine No. 363 was pro- 
perly constructed within the meaning of 
T 
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section 114 of the Bailways Glauses Con- 
solidation Act ; 

(6) That it did not fail to consume its 
own smoke so far as was practicable, 
having regard to the coal which was 
used; 

(o) That the use of the coal that was 
used was not a defsiult of the company 
within the meaning of section 19 of the 
Regulation of Railways Act, 1868, and 
that there was no other default ; and 

(d) That the smoke emitted by the 
engine was of a darker colour and slightly 
more in quantity than would have been 
emitted if Welsh coal had been used. 

He accordingly dismissed the summons. 

The question for the opinion of the Court 
was whether the magistrate was right in 
law in his decision on the above fistcts, or 
whether he was bound in law to hold 
that the use of a coal producing a darker 
smoke and more smoke than would have 
been produced by the use of a different 
coal, was a de&ult on the part of the 
company. 

Bodkin, for the appellants. — There was 
a default on the part of the respondent 
company in using coal of a kind which 
produced more smoke than was necessary. 
By section 114 of the Railways Clauses 
Consolidation Act, 1845, " Every loco- 
motive steam engine to be used on the 
railway shall, if it use coal or other similar 
fuel emitting smoke, be constructed on 
the principle of consuming and so as 
to consume its own smoke " ; and by 
section 19 of the Regulation of Railways 
Act, 1868, ** Where proceedings are taken 
against a company using a locomotive 
steam engine on a railway on account of 
the same not consuming its own smoke, 
then if it appears to the justices before 
whom the complaint is heard that the 
engine is constructed on the principle of 
consuming its own smoke, but that it 
failed to consume its own smoke, as fEir 
as practicable, at the time charged in the 
complaint through the default of the 
company, or of any servant in the em- 
ployment of the company, such company 
shall be deemed guilty of an offence under 
the Railways Clauses Consolidation Act, 
1845, s. 114." Under section 114 of the 
earlier Act it had been decided that where 



an engine was properly constructed but, 
owing to the carelessness of servants of 
the company, smoke was emitted, no 
liability attached to the company — Man- 
chester^ Sheffield^ emd Lincoln^ire Eaikoay 
V. Wood [l869].^ In consequence of that 
decision, section 19 of the later Act was 
passed, and under that section railway 
companies are bound not to allow their 
engines to produce smoke — tSouth-Eaetem 
and Chatham Railway v. London County 
Council [l90l].^ The matter really de- 
pends on what is the meaning of the 
words ^* as far as practicable " in sec- 
tion 19 of the Act of 1868. In Cooper 
V. WooUey [l867] ^ it was held that the 
words '*as fjBLT as possible" in a local 
Act requiring furnaces within a borough 
to consume their own smoke meant as 
far as possible, consistently with the 
carrying on of the trade or manufsu^ure 
in question. A similar meaning should 
be given to the words used in section 19. 
In the present case there were no extra- 
ordinary circumstances to account for the 
smoke, nor would there have been any 
difficulty, apart from the question of 
expense, in providing Welsh coal for the 
engines. In Patterson v. Chamber Col- 
Uery Co, [l892] ^ Hawkins, J., pointed 
out that the question of expense afforded 
no answer to a charge of allowing a 
chimney to send forth black smoke. A 
railway company are bound to provide 
engines which shall consume their own 
smoke as far as practicable. They must 
also be bound to provide a fuel which 
shall permit the engines as far as prac- 
ticable to consume their own smoke. If 
a railway company choose to use coal 
knowing that it must produce more 
smoke than other coal, they are guilty of 
an offence under section 114. 

[He also cited Smith v. Midland Railway 
and Lancashire and Yorkshire Railway 
[1877].»] 

Avory, K.C. {J. P. Grain with him), for 
the respondents. — In South-Ecutem and 
Chatham Railway v. London County 
Council^ there was affirmative evidence 

(1) 29 L. J. M.C. 29 ; 2 E. & E. 344. 

(2) 66 J. P. 568. 

(3) 36 L. J. M.C. 27; L. R. 2 Ex, 88. 

(4) 56 J. P. 200. 

(5) 37 L. T. 224. 
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of negligence or default by the company, 
and all that the Court held was that they 
could not say there was no evidence to 
support the conviction. Here the only 
evidence was that an engine belonging to 
the respondents emitted smoke on two 
occasions for a portion of a period of two 
minutes. There is no provision requiring 
the company to provide the best coal. 
The Ace of 1845 recognises that railway 
companies may use fuel which does emit 
smoke. 

[He was stopped.] 

Lord Alverstonb, C.J.— In this case 
it has been most ingeniously argued that 
the effect of the amendment of the earlier 
section by section 19 of the Act of 1868 
has been to impose upon railway com- 
panies the obligation to use on their en- 
gines coal of the highest quality from the 
point of view of smokelessness. It seems 
to me that that is going a great deal too 
htTy and I am not prepaid to say that the 
magistrate, who has held that there was 
no de&ult, has come to a wrong conclusion. 
When section 114 of the Act of 1845 was 
passed, it was contemplated that there 
might be well and badly constructed en- 
gines and that engines could be so well 
constructed that they would consume 
their own smoke. Then in Afcmchester^ 
Sheffield, and Linoolnahire Raikoay v. 
Wood ^ it was pointed out that in order 
to justify proceediogs there must be 
some proof of an improperly constructed 
engine, and that it was not sufficient to 
shew that the smoke was emitted through 
the negligence of a servant. Thereupon 
the Act of 1868 was passed. Section 19 
of that Act clearly contemplated that 
some coal which emits smoke would be 
used. If counsel for the appellants could 
have shewn that the company might 
without any difficulty have provided coal 
which would not emit any smoke, it is 
possible that some argument might have 
been based upon it before the magistrate. 
I do not think it could be used here. But 
all that counsel could say was that there 
was coal which would produce a somewhat 
less quantity of smoke. Now is this 
statute to be construed so as to impose 
upon the railway company the obligation 
of using the coal which produces the 



least smoke? I think the words ''but 
that it £Euled to consume its own smoke, 
as far as practicable, at the time charged 
in the complaint through the default of the 
company " point in the first instance to 
a de&ult of the company in the construc- 
tion of the engine or in not providing 
proper coal, not in not providing the best 
coal, but in not providing proper coal 
suitable for that engine. 

The magistrate has found that the engine 
was properly constructed, and that the 
coal used was a good hard steam coal, and 
the normal locomotive coal used in some 
districts. It is true that there is the 
finding that under contract the respon- 
dents have undertaken to use Welsh 
smokeless coal on the East London line, 
but contractual obligations cannot affect 
their statutory obligations. I think 
it would be putting a wrong construc- 
tion on the section to hold that the 
company have been guilty of a default 
because they have not used the particular 
kind of coal which ici this case it is 
suggested would have produced less smoke. 
In my opinion, therefore, the magistrate 
has come to a perfectly right conclusion, 
and that at all events he has made no 
mistake in law on which we could properly 
reverse his decision. 

Darling, J. — lam of the same opinion. 
I think counsel for the appellants put his 
argument best when he said that the 
company were bound to provide an 
engine which should consume its own 
smoke as far as practicable. That is true. 
Then he went on to pay that the company 
were bound to provide a fuel to permit 
the engine as far as practicable to con- 
sume its own smoke. That is where I 
think he has &iled to make out his case. 
The statute might have said that in the 
very apt words used by counsel, but 
it has not said so; and the case 
narrows itself down to this, that it 
is an offence to burn, even in the 
best constructed locomotive, anything but 
anthracite coal, probably coal from Wales, 
because that is the coal which gives off 
the least smoke, and therefore the coal 
which makes the engine capable of con- 
suming smoke to the greatest possible ex- 
tent. I think the fact that the Legislature 

T 2 
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has not said that in plain words is 
very strong evidence to shew that what 
they meant was this — these engines must 
be used in various parts of the country, 
just as manufactories must be used in 
various parts of the country. It is a 
nuisance that there should be a diffusion 
of smoke in the air which is avoidable by 
reasonable means — means which will not 
hamper the industry too much. If you 
apply the kind of doctrine suggested by 
counsel for the appellants to a locomo- 
tive engine, you could equally well apply 
it to manufactories, and it would come to 
this — that the local coal, except in that 
small area where the anthracite coal 
exists, could not be used at all either in 
manufactories or in locomotives. I can- 
not think that the Legislature ever 
intended that. I think that when a man 
has constructed an engine which, given 
the use of a coal in all the circumstances 
reasonable to use, will consume as far as 
practicable the smoke which that coal 
will necessarily give off, he has complied 
with the statute. Do what you will, 
make the engine as well as possible, use 
the best coal that is known, and fire the 
engine in the best way that you can, you 
will not be able to consume all the smoke ; 
and yet the reading of section 114 of the 
Act of 1845 suggested by counsel for the 
appellants would result in this — that 
the offence would have been committed 
every time the smoke had not been con- 
sumed. I do not think the Legislature 
could have meant that. I think that 
they did relax the law to some extent by 
the Act of 1868 ; but I think that it now 
stands at the point at which my Lord has 
put it in his judgment, with which I 
entirely agree. 

Appeal dismissed. 

Solicitors — Seager Berry, for appellants ; 
E. Moore, for respondents. 

[Reported by F, Cawper^ Esq.^ 
Barruter-at-La/i>. 



[CROWN CASE RESERVED.] 



> Bex v. Murray and others.^ 



1906. 1, 
May 26. / ^ 

[75 L. J. K.B. 593.] 

Criminal Lavo—La/reeny — Indictmeni 
— StoUn Articles Separate Property of 
Wife — Articles in House of Husband — 
Property in the Articles Laid in the 
Husband — Amendment of Indictment at 
Trial — Married Women* s Property Act, 
1882 (45 d& 46 Vict. c. 75), m. 1 and 12— 
Criminal Procedure Act, 1851 (14 d; 15 
Vict. 0. 100), s. 1. 

An indictment is bad which lays the 
property in stolen goods in the person 
from whose house they were stolen when it 
is proved that the goods were in fact the 
separate property of that person's wife. 

An application was made cU tlie trial, 
before verdict, under section I of the 
Criminal Procedure Act, 1851, to amend 
an indictment by substituting the wife in 
place of the husband as the owner of cer- 
tain goods which had been stolen, and was 
refused on the ground thai such a variance 
did not fail unthin the statute, and also 
that the prisoners would be prejudiced 
thereby : — Held, that the amendment ought 
to have been allowed. 

Case stated by the Deputy-Recorder of 
Carlisle. 

The prisoners were indicted at the 
Easter quarter sessions for felony. 

The first count of the indictment 
charged the prisoners with feloniously 
breaking and entering the dwelling-house 
of one Isaac Huntingdon and therein 
feloniously stealing two gold rings and one 
gold necklet, together of the value of 4/., 
of the goods and chattels of the said 
Isaac Huntingdon ; the second count of 
the indictment charged the prisoners with 
feloniously receiving two gold rings and 
one gold necklet ot the floods and chattels 
of the said Isaac Huntingdon, well 
knowing the same to have been feloni- 
ously stolen from the dwelling-house of 
Isaac Huntingdon. 

From the evidence of Isaac Hunting- 
don and his wife it appeared that the 
dwelling-house belonged to the husband, 
but that each of the several articles 

♦ Coram, Lord Alverstone, C.J., Kennedy, J., 
Ridley, J., Darling, J., Jelf, J., Bray, J., and 
A. T. Lawrence, J. 
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alleged to have been stolen and received 
waa the separate property of the wife, to 
whom they had been given some before 
and some after her marriage, which took 
place subsequent to the commencement 
of the Married Women's Property Act, 
1882. It appeared also that the husband 
and wife were living together in the 
dwelling-house on the day when the 
alleged crime was committed, and that 
none of the articles, consisting as they did 
of the wife's wedding ring, keeper ring, 
and necklet, was susceptible of the hus- 
band's personal use and enjoyment. 

The Deputy- Recorder then asked counsel 
for the Grown to explain how the charge 
could be sustained, as it seemed to him 
that, according to the principle stated by 
the Court of Appeal in Ramsay v. 
MargreU [l894],^ the law considered the 
goods to be in the possession of the wife, 
who had the legal title to them so as to 
preclude the property in them being laid 
in the husband. It was argued in reply 
that that authority related only to civil 
and not to criminal proceedings, and that 
for the purposes of the latter the husband 
from whose house the goods were taken 
had, ipsofactOy such possession or custody 
thereof as made the goods his as against 
a thief or felonious receiver. 

The Deputy- Recorder thereupon allowed 
the trial to proceed, with the intimation 
that he would consider the propriety of 
granting a Case on the point should any 
of the prisoners be convicted. At the 
close of the evidence, and after several of 
the prisoners had gone into the witness- 
box, but before the verdict was given, 
application was made for leave to amend 
the indictment under section 1 of the 
Criminal Procedure Act, 1851 (U k 15 
Vict. c. 100), by substituting the wife in 
place of the husband as owner of the 
goods. The Deputy- Recorder refused to 
allow any amendment, as he doubted 
whether a variance in ownership of so 
material a character fell within the 
statute, and was at any rate satisfied that 
an amendment at such a stage and in the 
^circumstances would unfairly prejudice the 
prisoners, who were all undefended by 
counsel. No evidence was adduced of any 
bailment or other transaction which could 
confer on the husband aoy special pro- 

(1) 63 L. J. aB. 513; [1894] 2 Q.B. 18. 



perty or interest in the goods, or give 
him any lien thereon; nor was any 
authority cited to shew that cases under 
the old law founded upon the mere rela- 
tionship of husband and wife, or of his 
ownership of the house in which they 
lived — see Rex v. French [1822] * and Rex 
V. Wdford [I823] * — ^had any application, 
in view of the legal estates and interests 
which a wife might acquire under the 
Married Women's Property Act, 1882, 
ss. 1, 12, and 16— see Lamer v. Lamer 
[1905] *— so as to permit the property in 
the goods being laid in the husband — see 
Sm V. Reg, [l853] ^ and Reg, v. Ward 
[1857].« 

The jury found a general verdict of 
guilty against all the prisoners, who were 
thereupon sentenced to various terms of 
imprisonment. 

The question for the opinion of the 
Court was whether the property in the 
goods alleged to have baen feloniously 
stolen and received was rightly laid by 
the indictment in the husband, Isaac 
Huntingdon. 

No counsel appeared either for the 
prosecution or for the prisoners. 

Lord Alverstone, C.J. — I regret that 
we have to come to the conclusion that 
the conviction must be quashed. I regret 
it the more because I think it right to 
say that in my opinion the application to 
amend was one which ought to have 
been acceded to. The amendment ought 
to have been made, as it came within 
the powers given by section 1 of the 
Criminal Procedure Act, 1851, which was 
passed to prevent persons escaping con- 
viction by reason of technical strictness, 
and I am unable to appreciate upon what 
grounds it could be contended that the 
prisoners would be unfedrly prejudiced if 
the true ownership of the goods was 
stated in the indictment instead of the 
pretended ownership of the husband. 
That amendment not having been made, 
the case comes before us now on the 
original indictment with the property in 
the goods laid in the husband, and the 
question must be considered whether it 

(2) BuBB. & R. 491. 

(3) Rass. & R. 517. 

(4) 74 L. J. K.B. 797 ; [1905] 2 K.B. 539. 
C6) 22 L. J. M.O. 41 ; I ^ *: F 563 

(f5) 7 Cox CO. 421. 
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is sufficient to support an indictment 
where the property in the goods is laid 
in the husband to shew that the goods 
were in his house at the time of the 
robbery, it being proved that the goods 
were the property of the wife. It is 
found in the Case that there was no evi- 
dence of any bailment or other trans- 
action which could confer on the husband 
any special property or interest in the 
goods or give him any lien thereon. 
That being so, it is necessary in order to 
support the conviction to contend that 
it is sufficient to prove that the goods of 
a third person were in the house of the 
person from whose house they were 
stolen. The Married Women's Property 
Act, 1882, would seem to have put the 
goods of the wife in the same position as 
the goods of a third person for this pur- 
pose. Section 12 is quite consistent with 
this view. In my opinion it is not suffi- 
cient, in order to support an indictment 
where the property in the goods is laid 
in the husband, to shew that the goods 
which were stolen were in his house 
when they were in fact the goods of a 
third person. If no question of the 
ownership of the goods is raised, the fact 
that they were at the time of the robbery 
in the husband's house would prima 
fckde be evidence to support the in- 
dictment. I therefore am of opinion 
that this conviction must be quashed. 

Kennedy, J., Ridley, J., Darling, J., 
and Jelf, J., concurred. 

Bray, J. — I agree, but I desire to 
guard myself from saying that the fact 
that the goods were found in the house 
of the husband may not be evidence that 
they were his property. In this case, 
however, it is specially stated that the 
goods were not the property of the 
husband, but were the property of the 
wife. It is upon that ground that I 
think that this conviction must be 
quashed. 

A. T. Lawrence, J. — I am of the same 
opinion. 



[Reported by JR. Franhlin Studbing^ JSsg.^ 
BarrUter-at' T-am. 



Lord Alverstone, C.J. ^ ^.^^^^y, ^ 
Darling, J. / ^evenson r. 
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April e; 24. Y"^^ t,. Craig. 

[75 L. J. K.B. 566.] 

School — By-laws as to School Attendance 
— Total Exemption — Partial Eocemption 
— Effect of Certificate of Previous Due 
Attendance — Employment of Child in 
Factory— FuJl Time— Half Time— Fac- 
tory and Workshop Act, 1901 (1 Edw, 7. 
c. 22), ss. 68 cmd 71 — Elementary Educa- 
tion Acts, 1870 (33 ik 34 Viu. c, 75), s, 74 ; 
1880 (43 <fc 44 Vict. c. 23), s.A; and 1899 
(62 ^ 63 Vict. c. 13), s. 1. 

Where the by-laws made by the school 
aiUhority of a district apply to children 
between thirteen and foiurteen years of age 
and maJce no provision for total exemption 
from the obligation to attend school upon a 
child obtaining a certificate of previous due 
aUendance at a certified efficUnt school, a 
child of the age of thirteen who has ob- 
tained such a certificate cannot lawfully be 
employed full time in a factory or work- 
shop, notwithstanding the provisions of 
section 71 of the Factory and Workshop 
Act, 1901. 

A child of the age of twelve who has 
obtained a certificate of previous due atten- 
dance at a certified efficimit school, may by 
virtue of the provisions of section 68 of the 
Factory and Workshop Act, 1901, lawfully 
be employed as a half timer in a factory or 
workshop, although the by-laws of the school 
authority make no provision for the partial 
exemption of cJiildren from the obligation 
to attend school. 

Cases stated by Justices of Stafford- 
shire. 

Stevenson v, Goldstraw. 

In this case a complaint was preferred 
by the appellant Stevenson against Oold* 
straw the respondent, under the school 
attendance by-laws of the Staffordshire 
County Council Education Committee^ 
for having on May 9, 1905, unlawfully 
neglected, without reasonable excuse, to 
cause his child, John Goldstraw, being 
no?j less than five or more than fourteen 
>ears of age, to attend school for the 
whole time required by the by-laws. 

Upon the hearing of the complaint the 
following facts were proved or admitted : 
The appellant was the superintendent of 
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school attendance officers appointed by 
the county council education committee, 
and was duly authorised to prosecute. 
The respondent was the parent of John 
Goldstraw, who, on May 9, 1905, was 
thirteen years and two months old, and 
who on that date was absent from school, 
and had not attended it since March 20, 
1905. Previously to March 20, 1905, he 
had made three hundred and fifty atten- 
dances after attaining five years of age in 
not more than two certified efficient 
schools during each year for five years, 
which was proved to the Justices by the 
certificate signed by the principal teacher. 
Except in respect of those attendances 
there was no *^ reasonable excuse " for 
non-attendance at school by John Gold- 
straw. He had not received a certificate 
from one of his Majesty's inspectors of 
schools that he had reached the sixth 
standard, being in fact in the fourth 
standard only. As from March 20, 1905, 
he had been employed full time without 
a labour certificate ^ at a silk mill. Such 
certificate was refused him because of the 
dispute in law raised by this Case. 

On behalf of the appellant it was con- 
tended that, inasmuch as the school atten- 
dance by-laws ^ did not provide for fuU- 

(1) Under Statutory Rules and Orders, IdOl 
(No. 308), an applicant for a labour certificate 
must present to the local authority a certificate 
of age and either a certificate of proficiency or 
of school attendance, " and the local authority, 
if they are satisfied that the child is qualified 
for total or partial exemption from school 
attendance under the bye-laws of the district . . . 
shall furnish the certificate asked for. . .*' 

(2) The school attendance by-laws of the 
Staffordshire County Council Education Com- 
mittee: 

" 2. The parent of every child of not less 
than five, nor more than fourteen, years 
of age, shall cause such child to attend 
school, unless there be a reasonable 
excuse for non-attendance. . . . 

3. The time during which every child shall 
attend school shall be the whole time for 
which the school selected shall be opened 
for the instruction of children of similar 
age. 

4. Provided always that nothing in these 
bye-laws . . . (o) shall have any force or 
effect in so far as it may be contrary to 
anything contained in any Act for regu- 
lating the education of children employed 
in labour. 

6. And provided always that a child 
between twelve and fourteen years of 



time exemption on an attendance qualifi- 
cation, John Goldstraw must satisfy the 
conditions of total exemption prescribed 
by the by-laws — ^namely, must have re- 
ceived a certificate that he had reached 
the sixth standard before he could be 
legally employed full time in a fiEUstory 
or workshop. 

On behalf of the respondent it was con- 
tended that as John Goldstraw was work- 
ing in a factory he was not employed in 
contravention of the by-laws, such em- 
ployment coming within by-law 4 (c), 
following section 74, clause 2 of the 
Elementary Education Act, 1870, and 
that he being upwards of thirteen years 
of age and having obtained the prescribed 
certificate of school attendance had be- 
come a ''young person'' within the 
meaning of section 71 of the Factoiy 
and Workshop Act, 1901,' notwith- 



age shall not be required to attend school 
if such child has received a certificate 
from one of his Majesty's inspectors of 
schools that it has reached the sixth 
standard prescribed by the code for the 
time being." 

(3) Factory and Workshop Act, 1901, s. 71, 
sub-s. 1 : '* When a child of the tige of thirteen 
years has obtained from a person authorised by 
the Board of Education a certificate of having 
attained such standard of proficiency in read- 
ing, writing and arithmetic, or such standard 
of previous due attendance at a certified 
eflScient school as is mentioned in this section, 
that child shall be deemed to be a young 
person for the purposes of this Act.*' 

Sub-section 2 : " The standards of proficiency 
and due attendance for the purposes of this 
section shall be such as may be from time to 
time fixed for the purposes of this Act by the 
Secretary of State, with the consent of the 
Board of Education. . . .' 

By the Statutory Rules and Orders, 1900 
(No. 968) : *• {a.) The standardof proficiency for 
the purpose of a certificate of proficiency to be 
given to any child shall be the fifth standard of 
reading, writing, and arithmetic, ... or any 
higher standard which may be attained by the 
child " ; and " (&.) The standard of previous due 
attendance at a certified efficient school for the 
purpose of a certificate of previous due attend- 
ance shall, in the case of any child, be 350 
attendances after such child has attained five 
years of age in not more than two schools 
during each year for five years, whether con- 
secutive or not." 

Subjoined to this Statutory Rule and Order 
is the following : 

•* Note. — In districts where the bye-laws made 
by the school authority under the Elementary 
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staDding that the hy-laws applied to 
children up to fourteen years of age, and 
that no provision was made therein for 
exemption by previous due attendance at 
a certified efficient school. 

Having regard to the fact that the 
case of Bury v. Oherryholm [l876] * was 
not argued by counsel for the respondents, 
and that Mellor, J., one of the tfudges in 
that case, concurred in the decision in the 
later case of MeUor v. Denham [l879],* 
and that no statute had since been passed 
specifically altering the law on the sub- 
ject, the Justices determined that John 
Goldstraw, being upwards of thirteen 
years of age and having obtained a 
certificate of previous due attendance at 
a public elementary school signed by the 
principal teacher, was legally employed 
full time in a factory or workshop, and 
they dismissed the complaint, stating 
this Case as to whether they were right in 
so doing. 

Stevenson v. Craig. 

In this case a similar complaint was 
preferred under the same by-laws against 
the respondent Craig, for having on 
May 9, 1905, neglected, without reason- 
able excuse, to cause his child Hannah 
Craig, being not less than five or more 
than fourteen years of age, to attend 
school for the whole time required by the 
by-laws. 

The respondent was the father of 
Hannah Craig, who, on May 9, 1905, 
was twelve years and five months old. 
Hannah Craig was absent from school on 
May 9, and from MaVch 20, 1905, to that 
date inclusive, during which period she 
might have attended school fifby-nine 
timep, t>he was absent twenty-nine times. 
It was admitted that previously to 
March 20, 1905, she had made three 
hundred attendances in not more than 
two schools during each year for five pre- 
ceding years, but that no labour certifi- 
cate had been granted because of the 
dispute raised in the Case. Except in 

Education Acts apply to children between 
13 and 14 years of age. a child must also 
satisfy the conditions of total exemption pre- 
scribed by the bye-laws before he can be legally 
employed full time in a factory or workshop." 

(4) 1 Ex. D. 467. 

(5) 48 L. J. M.C. 113 ; 4 Q.B. D. 241. 



respect of such attendances there was no 
^' reasonable excuse " for the non-attend- 
ance at school by BEannah Craig for the 
whole time required by the by-laws. She 
had not received a certificate from one of 
his Majesty's inspectors of schools that 
she had reached the sixth standard, being 
in fact in the third standard only. 
During the period from March 20, 1905, 
to May 9, 1905, inclusive, she was 
employed as a half timer without a 
labour certificate at a silk mill. 

It was contended on behalf of the 
appellant that it was not imperative that 
the by-laws should make any provision 
for partial exemption, inasmuch as the 
proviso in section 74 of the Elementary 
Education Act, 1870, is in the alternative 
— namely, that by-laws ''shall provide for 
the total or partial exemption of such 
child from the obligation to attend school" 
— and that as the by- laws provided for 
total exemption only, and did not provide 
for partial exemption, Hannah Craig could 
not be legally employed as a half timer in 
a factory, notwithstanding the provisions 
of section 68 of the Factory and Workshop 
Act, 1901,^ and that the condition for 
partial exemption from school attendance 
contained in the proviso in section 1 of 
the Elementary Education (School At- 
tendance) Act (1893) Amendment Act, 
1899,^ did not apply where the by-laws of 
the district make no provision for partial 
exemption from school attendance, for 

(6) Factory and Workshop Act, 1901, 
s. 68 : " (1) The parent of a child employed in 
a factory or workshop shall cause that child to 
attend some recognised efficient school (which 
school may be selected by the parent), as 
follows : — 

*' (a) The child, when employed in a morning 
or afternoon set, must in every week, during 
any part of which he is so employed, be caused 
to attend on each work day for at least one 
attendance; and 

" (ft) The child, when employed on the alter- 
nate day system, must, on each work day pre- 
ceding? each day of employment, be caused to 
attend for at least two attendances. . . .** 

(7) Elementary Education (School Attend- 
ance) Act (1893) Amendment Act, 1899, s. 1 : 
"... Provided also that a child shall be entitled 
to obtain partial exemption from school attend- 
ance on attaining the age of twelve years if 
such child has made three hundred attendances 
in not more than two schools during each year 
for five preceding years whether consecutive or 
not." 
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there is no statutory definition of 
" partial exemption/' 

It was contended on behalf of the 
respondent that as Hannah Craig was 
upwards of twelve years of age — (a) she 
was entitled to a labour certificate and to 
be employed half time in a facbory, as she 
had attended, and was attending, school 
in the manner mentioned in section 68 
of the Factory and Workshop Act, 1901 ; 
(6) that she had a statutory right to par- 
tial exemption under the proviso in sec- 
tion 1 of the Elementary Education 
(School Attendance) Act (1893) Amend- 
ment Act, 1899, notwithstanding that no 
provision was made in the by-laws for 
partial exemption. 

The Justices upheld the respondent's 
contention and dismissed the complaint, 
but stated this Case as to whether they 
were right in so doing. 

Distumalf for the appellant. — The 
Justices were wrong in both cases. As 
to the case of Geldstraw, it is clear that 
there has been a violation of the by-laws, 
which were duly made under section 74 
of the Education Act, 1870, and contain 
no provision for exemption or a certifi- 
cate of due attendance. Section 71 of 
the Factory and Workshop Act, 1901, 
which is relied upon for the respondent, 
has only the efiect of giving the child a 
new 8tatu8 for the purposes of the Factory 
Act — ^namely, the atatita of a " young 
person." That Act is not inconsistent 
with the by-laws — see Bury v. Cherry- 
hohn,^ The effect of the decision in 
MeUor v. Dmkam^^ where it was held that 
the Elementary Education Acts did not 
control the provisions of the Factory Acts 
regulating the education of children em- 
ployed in accordance with those Acts, 
has been got rid of by the provisions of 
section 4 of the Elementary Education 
Act, 1880.^ That section shews that the 



(8) Elementary Edacation Aot, 1880, s. 4 : 
*' Every person who takes into his employment 
a child of the age of ten [now eleven] and 
under the age of thirteen [now fourteen : see 
section 6 of the Elementary Education Act, 1900] 
years, resident in a school district, before that 
child has obtained a certificate of having 
reached the standard of education fixed by a 
bye-law in force in the district for the total or 
partial exemption of children of the like age 



regulations under the Education Acts are 
the important ones. 

In the second case, the girl Hannah 
Oraig was not entitled to exemption, 
inasmuch as the by-laws make no pro- 
vision for partial exemption. Section 74 
of the Elementary Education Act, 1870, 
makes it optional for the education 
authority to create an exemption, total 
or partial. In this case the authority 
created a total exemption only. Further, 
the proviso in section 1 of the Elementary 
Education (School Attendance) Act (1893) 
Amendment Act, 1899, only applies where 
there are no by-laws. 

Herhert'Smiih^ for the respondent.— As 
to Goldstraw's case, the by-law which pro- 
fesses to deal with exemption is invalid, 
inasmuch as it is inconsistent with the 
provisions of section 71 of the Factory 
and Workshop Act, 1901, which puts a 
certificate of due attendance on the same 
footing as a certificate of proficiency, and 
its efifect is to exempt a child of thirteen 
years of age who obtains such certificate 
from the obligation of attending school. 

In Craig's case the Justices were clearly 
right. It has been argued for the appel- 
lant that because the by-laws make no 
provision for partial exemption the right 
to partial exemption is taken away. That 
is not so. The by-laws cannot override 
section 68 of the Factory and Workshop 
Act, 1901, or the proviso to section 1 of 
the Elementary Education Act, 1899, 
which makes provision for partial exemp- 
tion. 

Lord Alvebstone, O.J. — In the first 
appeal it was argued on behalf of the 
respondent that the child was properly 
employed because, although it had not 
obtained a certificate of having reached a 
certain standard, it had obtained, or was 
entitled to, a certificate of due attendance. 
The question is thus stated by the Jus- 
tices : " Whether, notwithstanding that 
the said by-laws do not permit full-time 
exemption or an attendance quaUfication, 
the said John Goldstraw being of the 
age of 13 years, and having obtained 
a ceiiaficate of such standard of previous 

from the obligation to attend schoo 1, shall be 
deemed to take such child into his employment 
in contravention of the Elementary Edacation 
Act, 1876, and shall be liable to a penalty 
accordingly. . . " 
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due atteDdance at a certified efficient 
school as is mentioned in section 71, sub- 
section 1 of the Factory and Workshop 
Act, 1901, can be legally employed full 
time in a factory without also satisfying 
the conditions of total exemption pre- 
scribed by the said by-laws." It seems 
to me that this question depends upon 
the powers of the school attendance com- 
mittee or the school board, as it then was, 
under section 74 of the Education Act, 
1870. At the end of that section there is 
this proviso : " Provided that any bye-law 
under this section requiring a child 
between [twelve] and [fourteen] years of 
age to attend school shall provide for the 
total or psLrtial exemption of such child 
from the obligation to attend school if one 
of Her Majesty's inspectors certifies that 
such child has reached a standard of 
education specified in such byelaw." 

Under the power given by section 74 
a by-law was made applicable to the 
Staffordshire County Council, under which 
it was provided that "a child between 
12 and 14 years of age shall not be 
required to attend school if such child 
has received a certificate from one of His 
Majesty's inspectors of schools that it has 
reached the sixth standard prescribed by 
the code for the time being." The 
child in this case, whose parents claim 
total exemption, had not obtained that 
certificate. It is said that the by- 
laws are invalid because they do not 
also provide for total exemption if the 
child has obtained an attendance certifi- 
cate. That is going much too £ar. It 
seems to me that under this section with 
regard to total exemption, where a 
child does not come within express 
statutory protection under some other 
section, the discretion was with the 
school authority. It is impossible there- 
fore to say that this by-law is bad. It is 
quite true that the earlier by-law 4 (c) 
provides that ** Nothing in these bye-laws 
. . . shall have any force or effect in so far 
as it may be contrary to anything contained 
in any Act for regulating the education 
of children employed in labour " ; and if 
counsel for the respondent had been able 
to rely in this case upon express statutory 
enactment in the Factory Act very 
different considerations would have arisen. 
In the absence of any such enactment he 



is in the position of not being able to rely 
upon the alleged defect in the terms of 
the by-laws ; and if those by-laws did not 
exist there would be nothing that would 
give him the exemption claimed. I think 
the Justices were therefore wrong, and 
the Case must go back to them. 

In Craig's case the question raised is 
as to partial exemption; so exactly the 
same arguments apply, with the converse 
consequences. There exists, under sec- 
tion 68 of the Factory and Workshop 
Act, 1901, a provision that the parent of 
a child employed in a factory or workshop 
shall cause that child to attend sdme 
recognised efficient school; in other 
words, there is a statutory provision for 
the compulsory education of half timers. 
If there had been a by-law which enacted 
or provided anything inconsistent with 
that provision, it is quite clear that the 
by-law would not prevail. Here the 
by-law says nothing about it, and, in 
my judgment, rightly, because it was 
not attempting to deal with the ques- 
tion of children who were being educated 
under the provisions of the Factory Act, 
having regard to the fact that they were 
employed in a factory. Counsel for the 
appellant is no more entitled to say in 
this case that he can rely upon any defect 
in the by-laws than counsel for the 
respondent was in the other case. When 
one finds that there is express statutory 
permission that a child may be employed 
as a half timer, provided that such child 
is educated in the way contemplated by 
the Factory Act, it seems to me that the 
Justices rightly gave effect to the certi- 
ficate of attendance, inasmuch as the child 
was being educated in accordance with 
the scheme of the Factory Act. 

Darling, J., concurred. 

Appeal allowed in first case, and 
dismissed in second* 
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Ridley, J. 

Darling, J. y Rex v. Lewis. 

1906. 
May 2. 

[75 L. J. K.B. 608.] 
Shipping — Pilotage — Decision of Pilot- 
age Authority — Appeal — Power of MagiR- 
trate to Extend Time — Merchant Shipping 
Act, 1894 (67 <S! 68 Vict. c. 60), s, 610, 
sttb-a, 7 — Pilotage Appeal Bides {Stipen- 
diary and Metropolitan Police Magis- 
trates), 1890, rule 1. 

By rtUe I of the Pilotage Appeal Utiles 
{Stipendiary am,d Metropolitan Police 
Magistrates), 1890, notice of appeal to a 
magistrate Jram the decision of a pilotage 
authority is to he given in writing to the 
magistrate and to the pilotage a/uthcrity 
by the person aggrieved within seven days 
after he shall have received a notification 
of such decision ^^or within such further 
time as ma/y be allowed by the magistraie " ; 
— Held, ihiu a magistrate has power under 
the rule to extend the time for appealing, 
although the prescribed time has expired 
before the dcie of the application for the 
extension. 

Rule for a mandamus. 

Jonathan Lewis, a pilot under the 
Cardiflf Pilotage Board, gave 'notice to 
the board that he wished to surrender 
his licence, and asked them to fix his 
retiring pension. The board fixed the 
pension at a sum to which he did not 
agree, and a correspondence on the sub- 
ject took place between him and the 
board. Some months after their decision 
was communicated to him, and fourteen 
days after the close of the correspon- 
dence Lewis applied ex parte to the 
deputy stipendiary magistrate at Cardiff 
under rule 1 of the Pilotage Appeal 
Rules (Stipendiary and Metropolitan 
Police Magistrates), 1890, to extend his 
time for appealing from the decision. 
The application was granted, but on the 
day fixed for the hearing the stipendiary 
magistrate declined to hear the appeal 
on the ground that there was no power 
to make the order for extension of time. 

Herman Cohen shewed cause. — The 
magistrate had no power under rule 1 of 



the Rules of 1890 to extend the time for 
appealing. He can only entertain an 
appeal where notice of appeal has been 
given within seven days from the day on 
which the person aggrieved has received 
a notification of the decision of the pilot- 
age authority. The language of Yaughan 
Williams, L.J., and Romer, L.J., in 
Macintosh, Dixon dc Co., In re [l903],* shews 
that, in the absence of an express power, 
the time within which a step in any pro- 
ceedings is to be taken cannot be extended 
after the expiration of the appointed 
time. Here there is no such express 
power. Further, the magistrate has no 
jurisdiction to deal with the question of 
the amount of a pension. 

Inskip, in support of the rule, — ^The 
meaning of rule 1 is that the magistrate 
has power to extend the time whether the 
seven days have expired or not. In 
Carter v. Stubbs [issoj * it was held that 
under Order LVII. rule 6 a Judge had 
jurisdiction to enlarge the time for ap- 
pealing against an order dismissing an 
action for want of prosecution after the 
order had taken effect. The magistrate 
ought to hear this appeal on the merits. 

[He also referred to Burke v, Eooney 

[1879].3] 

Lord Alverstonb, O.J. — In my opi" 
bion we ought not to give effect to this 
objection. As to what may be the true 
view of the pilot's rights upon the merits 
I express no opinion. The only ground 
of the present application is that the 
stipendiary magistrate refused to hear the 
appeal on the ground that there was no 
power to extend the time for appealing. 
With regard to the suggestion that if the 
application is not made within the seven 
days the time may be extended without 
limit, and that therefore any number of 
appeals may be brought, I think that 
may be answered by saying that, after 
all, the leave of the Judge has to be 
obtained, and in a case where there has 
been great delay the application would not 
be granted. Here, for the purpose of that 
particular point, it is not immaterial to 

(1) 72 L. J. Ch. 609 ; sub nom. Mcunntosh 
^ Thomas, In re, [1903] 2 Ch. 394. 

(2) 50 L. J. Q.B. 161 ; 6 Q.B. D. 116. 

(3) 48 L. J. C.P. 601 ; 4 O.P. D. 22G. 
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observe that the actual delay was four- 
teen days — quite a short time. The 
question turns on the terms of rule 1. 
Are we to say that the principle which has 
been held to prevail in some cases as to ex- 
tension of time after the original limit has 
expired applies to this particular rule? 
To take the case most strongly in favour 
of counsel who shewed cause — Afaointosh, 
Dixon d; Co.^ In re} There the question 
arose with regard to the words " extend 
the time," and the Lords Justices seem 
to have considered that, but for further 
power, the time could not have been 
extended afber it had expired, and they 
relied upon the general power of exten- 
sion after the expiration as curing all 
difficulties. I do not quite agree with 
the argument that the decision of Lord 
Coleridge in Burke v. Rooney^ is an autho- 
rity in his favour beyond what I may 
call a very indirect expression of opinion. 
There, again, the ultimate decision was 
based upon the existence of another rule. 
Now here we have to deal with a code of 
rules by itself, stated in somewhat more 
familiar language, and undoubtedly giving 
rise to an ambiguity. Rule 1 says : " Notice 
of appeal to a magistrate from the decision 
of any pilotage authority shall be given 
in writing to such magistrate or his clerk, 
and to the pilotage authority, by the 
person aggrieved within seven days after 
the day on which he shall have received 
from the pilotage authority a notification 
of such decision, or within such further 
time as may be allowed by the magistrate." 
Except in the one case to which 1 referred 
in the course of the argument, of its being 
doubtful whether a man was going to 
appeal or not, having a doubt in his own 
mind and going to the magistrate and 
saying, " I do not know whether I am 
going to appeal or not ; extend the time 
so that I can think it over a little more," 
no meaning has been suggested for those 
words, unless the argument of counsel for 
the applicant is correct. It seems to me 
that the notices which must be given to 
the magistrate and to the pilotage autho- 
rity must be contemporaneous, and that 
it was intended that the magistrate should 
have power to extend the time to give 
notice to himself. It is scarcely reason- 
able to suppose that that could only apply 



to the first period of seven days, because 
if the man is there within the seven days 
he can give notice to the magistrate at 
once. Therefore, the construction which 
I put upon this rule is that it was in- 
tended that the magistrate might extend 
the time for giving notice to himself; and 
if so, he might extend the time for giving 
notice to the pilotage authority. If I am 
wrong on this point, it will not prevent 
the question from being raised if any 
attempt is made to enforce the award; 
but on the best consideration I can give 
to the construction of the rule, I think 
the objection taken by the magistrate was 
wrong, that leave to appeal was rightly 
given, and that the magistrate ought to 
hear and determine this application. 

Ridley, J. — I agree. I must say that 
I have been rather puzzled by what I 
understood to be the effect of Order LI V. 
rule 21, in which the words are very 
similar to those in this rule — namely* 
"such further time as may be allowed 
by a Judge or Master" — and I have 
been under the impression that, but for 
Order LXIV. rule 7, there would not be, 
under that rule, power to give longer 
time after the first period of time had 
expired. But I think that my Lord has 
given sufficient reasons for saying that 
rule 1 of these rules ought to have the 
larger application. 

Dabung, J. — I am of the same opinion. 
I come to this conclusion because I think 
that this rule which we are asked to 
construe is a very peculiar one, and one 
which bears hardly any resemblance to 
the rules in the cases which have been 
cited. It provides that the pilot who is 
dissatisfied shall give notice, not only to 
the pilotage board with whose decision 
he desires to quarrel, but also to the 
magistrate who is to hear the appeal ; and 
if counsel who shewed cause were right in 
his contention that the magistrate can 
only enlarge the time provided the appli- 
cation is made to him before the seven 
days have elapsed, the result would be 
this: the pilot who desired to appeal 
would come within the seven days and say 
to the magistrate, " I desire you to extend 
my time for appealing," and would give 
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his reason for wanting the time extended. 
The magistrate might say, *' No, I shall 
not extend your time " ; whereupon the 
pilot would say, "Very well, I do not 
care whether you do so or not ; I give 
you notice that I shall appeal," and he 
would proceed to give notice to the 
pilotage board. That would really reduce 
this rule to so little that it would be 
hardly worth making, if that were the 
proper construction. 

Bule (absolute. 

Solicitors — Bower, Cotton & Bower, agents for 
Stephens, David & Co., Cardiff, for Cardiff 
Pilotage Board ; Downing, Handcock, Mid- 
dleton Sc Lewis, agents for Downing & Hand- 
cock, Cardiff, for prosecutor. 

[Reported by V. Cowper, Esq., 
BarrUter- at-Latv, 



Lord Alvebstone, C.J. a 
Ridley, J. I Harbison v. 

Darling, J. > New Street 

1906. Mews (Owner). 

May 3. J 

[76 L. J. K.B. 610.] 
Metropolis — Private Mews — Paving — 
Whether Owner can he called upon to 
Re-pave — Metropolis Management Act, 
1865 (18 d; 19 Vict. c. 120), m. 99 and 
100 — Metropolis Ma/nagement Amend- 
ment Act, 1862 (25 <Cr 26 Vict, c. 102), 
«. 81. 

Where a borough cowncU in exercise 
of their powers under sections 99 and 
100 of the Metropolis Management Act, 
1855, haA)e called upon the owner of a 
private courtyard or mews to pave the 
same in a particular manner , as, for in- 
stance, with macadam, they cannot after- 
wards require him to re-pave the same in 
some other manner, as, for instance, with 
asphaUe on concrete. When once a pave- 
ment has been laid in compliance with a 
notice under these sections, the powers of 
the borough council are limited to calling 
upon the owntr to repair and keep the 
pavement in repair. 

Case stated by a Metropolitan magis- 
trate. 



The respondent was summoned on 
October 26, 1905, to answer a complaint 
made by the appellant, the borough 
engineer for South wark, that the respon- 
dent had {inter alia) failed to sufficiently 
pave and cover the surface of certain 
mews known as New Street Mews, New 
Street, Kennington, within the borough 
of Southwark, within fourteen days after 
notice requiring him to do the said work 
to the satisfaction of the council. 

The following facts were proved or 
admitted : 

The respondent was and is the free- 
holder of the mews in question, and was 
and is also the owner — that is, the person 
entitled to receive the rack-rents — of cer- 
tain adjoining houses and premises. 

In 1892 the existing macadam paving, 
with the channelling or guttering therein, 
were made at a cost of 241 ^. 12«. by the 
respondent's predecessors in title to the 
satisfaction of the then vestry of St. Mary, 
Newington, in compliance with, a notice 
dated May 15, 1891, served by the vestry, 
and in accordance with a plan and speci- 
fication approved by the vestry, who were 
the predecessors of the Southwark 
Borough Council. The mews have been 
twice repaired with macadam pursuant to 
notices served upon the respondent by 
the borough council and its predecessors. 
On May 1, 1905, the appellant served on 
the respondent a notice requiring him, to 
the satis&ction of the council, to pave the 
mews with compressed asphalt e on con- 
crete ; and in connection with the drains 
to provide and fix new gullies and con- 
nections in accordance with the pro- 
visions of sections 99 and 100 of the 
Metropolis Management Act, 1855.^ The 
cost of the works was estimated at over 200/. 

(1) Metropolis Management Act, 1856, s. 98 : 
" It shall be lawful for every vestry and district 
board from time to time to cause all or any of 
the streets within their parish or district, or 
any part thereof respectively, to be paved or 
repaired when and as often and in such form 
and manner and with such materials as such 
vestry or board think fit, and to cause the 
ground or soil thereof to be raised or lowered, 
and the course of the channels running in, 
into, or through the same to be turnS or 
altered, in such manner as they think proper, 
and to alter the position of any mains or pipes 
in or under such street, such alteration to be 
made subject to the approval of the engineer 
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The mews were at the date of the 
notice out of repair, and the respondent 
had not complied with the terms of the 
notice, hut had since the issuing of the 
summons done some absolutely necessary 
temporary repairs in order to render the 
roadway fit for the ordinary traffic of the 
mews, pending the adjournment of the 
summons over the long vacation. 

The respondent was willing to repair 
the macadam sur&ce of the mews as 
theretofore laid, and such repairs were 
possible, but in the opinion of the sur- 
veyor to the council would not last suffi- 
ciently long ; and it was admitted by the 
surveyor (who was the only witness 
called) that the real question was whether 
the respondent could be called upon to 
pave with asphalte the mews theretofore 
paved with macadam. 

It was the practice of the council when 
themselves carrying out works of paving 
in the borough in places similar to the 
mews, but which did not come within the 
provisions of the above sections of the 
Act of 1855, to instruct their surveyor to 
effect such works with the same materials 

of the company to which such mains or pipes 
belong." 

Section 99 : ** Provided always, that when- 
ever the freehold of any coart, passage, or 
public place, not being a thoroughfare, is vested 
in the owner of any adjoining house, the paving 
of such court, passage, or public place shall be 
done by such owner, if deemed expedient or 
necessary by the vestry or district board." 

Section 100 : " The Qwner of any such court, 
passage, or public place, not being a thorough- 
fare, shall, if required by the vestry or 
district board of the parish or district in 
which the same is situate, to the satisfaction 
of such vestry or district board sufficiently 
pave, cover the surface of, or repair the same, 
and lay, at a proper level, through, over, under, 
or along such part thereof as such vestry or 
board may require, a drain, channel, or gutter, 
and keep such pavement or covering, and drain, 
channel, or gutter, in good repair, to the satis- 
faction of such vestry or board; and if any 
such owner of any court, passage, or public 
place, not being a thoroughfare, do not suffi- 
ciently pave or cover the same as aforesaid, or 
do not lay down therein such drain, channel, or 
gutter, or do not repair the same respectively, 
to the satisfaction of such vestry or board, 
within 14 days after notice in writing requiring 
him 80 to do has been given to him by such 
vestry or board, every such person so offending 
shall forfeit and pay any sum not exceeding 
Five Pounds." 



and in the same manner as prescribed in 
the notice so served upon the respondent. 

It was contended before the magistrate 
on behalf of the appellant that, inasmuch 
as by the statutory provisions above re- 
ferred to, the pavement or covering had 
to be sufficiently paved and kept in good 
repair to the satisfiEustion of the vestry or 
board, the council had, in the circum- 
stances, power to prescribe the nature of 
the materials to be used in the carrying 
out of such repairs or renewals, and the 
mode of executing the same, and were 
not for all time, when occasion arose, 
precluded from requiring an improved 
method of paving merely because in the 
year 1892 the pr^ecessors of the council 
had been satined with the mews being 
then paved with macadam. 

The respondent was not called upon by 
the magistrate, but from the cross- 
examination on his behalf it appeared 
that his contentions were that the sum- 
mons was one for not paving and not for 
non-repair, and that the council had no 
power to do more than require the 
respondent to keep in good repair the 
macadam pavement which had been laid 
down to the satisfiaction of their prede- 
cessors in title, and could not insist upon 
a change of the class of pavement, and 
that the works referred to in the said 
notice were in excess of such lawful 
requirements, and that therefore no 
offence against section 100 of the Metro- 
polis Management Act of 1855 had been 
committed by him. 

The magistrate was of opinion that 
the contentions of the respondent were 
correct, and that the utmost the council 
could do was to require the owner to 
repair the sur£EU)e, and then to say 
whether or not, when it was done, they 
would pass it as a repair. He was also 
of opinion that the owner was entitled to 
repair in such a way that the repair 
would last for such a time, long or short, 
as he thought fit, and also that the owner 
was entitled to choose precisely how his 
own surfece should be repaired, and that 
the council were not entitled to lay down 
any terms beyond that it should be 
repaired to their satisfaction; and he 
accordingly dismissed the complaint with 
costs. 
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The question for the opinion of the 
Court was whether the borough council 
had power to order the respondent to 
pave the mews with asphalte or concrete. 

Horace Avary, K,C. {Cattrthope-Murvros 
with him), for the appellant. — The ques- 
tion is whether the borough council can call 
upon the freeholder of these private mews 
to re- pave. Eegard must be had to the 
provisions of section 98 of the Metropolis 
Management Act, 1855, to which sec- 
tion 99 is a proviso. Looking at the pro- 
visions of section 98 of the Act of 1855, 
under which the local authority may at 
any time pave any street, the freeholder 
of a court or mews may be called upon to 
pave. It is argued upon behalf of the 
respondent that, because the road was 
made up with macadam in 1892, the local 
authority are precluded from calling upon 
the owner to pave with asphalte, and that 
they can only call upon him to repair. 
The insertion of the words '* expedient or 
necessary " in section 99 gives the local 
authority a discretion which cannot be 
overruled by the magistrate. Even where 
such words are not used, the local autho- 
rity may have a discretion — Stroud v. 
Wcmdauxyrik Distriei Board of Works 
[1894].2 

[LoBD Alvebstone, O.J. — In that case 
the Court held it was for the vestry to decide. 
Lord Justice Lindley there said : ^' Under 
the Acts 18 & 19 Vict. c. 120, s. 105, and 
25 & 26 Vict. 0. 102, s. 77, it is clear 
enough that the judges of the necessity 
of paving are to be the local authority.''] 

The magistrate has misconstrued the 
section. A court or mews like that 
under consideration is put on precisely 
the same footing as a street under sec- 
tion 98, except that the owner has to 
bear the expense instead of the whole 
body of ratepayers. 

The magistrate cannot review the deci- 
sion of the borough council. Section 105 
of the Metropolis Management Act, 1855, 
applies to new streets, while section 98 
applies to old streets. 

Ralph Barikea^ for the respondent. — 

There has been no previous decision on 

sections 99 and 100 of the Act of 1855. 

The construction suggested on behalf of 

(2) 63 L. J. M.C. 88 ; [1«94] 2 Q.B. 1. 



the appellant might lead to great oppres- 
sion — HoTMey Local Board v. Davis 
[i893].' This is a small mews with four 
stables. There has been no complaint of 
the use of macadam; and if it is com- 
petent for the local authority to require 
new pavement, as distinct from repairs to 
existing pavement, there would be no- 
thing to prevent their coming again five 
years hence. The present macadam was 
laid in compliance with a demand made 
in 1891. When worn out it was duly re- 
paired at the request of the local authority. 
The words *' keep such pavement in . • . 
good repair," which occur in section 100, 
imply that, having paved the place, the 
duty of the owner is to keep the pave- 
ment in repair. If the lo(»d authority 
wish it to be paved in any other manner 
they have power under section 81 of the 
Metropolis Management Act, 1862, to do 
the work themselves and recover the cost 
as provided by that section. 

Horace Avory, K.C.^ in reply. — It is 
competent for the local authority to make 
this requisition under the Act. The sug- 
gestion that it is oppressive should not 
affect the decision of the Court. It is 
not disputed that under section 98 of the 
Act of 1855 the borough council may 
pave any of the streets as often as they 
think proper, and the whole body of 
ratepayers has to pay. There are many 
duties which borough councils have to 
perform, which may be exercised in a 
tyrannical way, but that is the power 
which has been conferred upon them by 
the Legislature. The words "and keep 
such pavement in good repair to the satis- 
fiustion of the vestry '' mean that the local 
authority may, if they like, call upon the 
owner to repair as long as the mews are, in 
their opinion, capable of being repaired. 

The contention is that if the place is 
in perfect repair, and they cannot call 
upon him to repair it, they may call upon 
him to re-pave it. The local authority 
have a similar power with regard to a 
street. It is only contended that they 
have the same power over mews as they 
have over streets. 

Lord Alvebstone, C.J.-— If I thought 
that the result of my judgment would be 
(3) 62 L. J. Q.B. 427 ; [1893] 1 Q.B. 756 
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that these mews must always remain 
paved in a particular way at the will 
of the owner, I should have hesitated 
to affirm the decision of the magis- 
trate; hut, having regard to the sec- 
tions which have heen called to our 
attention, this will not he the case. The 
Southwark Borough Council can pave the 
mews under powers conferred upon them 
by section 81 of the Act of 1862, and can 
claim the expenses by action. The 
question of liability can then be decided 
by the Court of Appeal and the House of 
Lords. 

I am not prepared to differ from the 
magistrate, who was acting on a summons 
for a penalty under section 100 of the 
Metropolis Management Act, 1855. I 
accept the contention urged upon behalf 
of the appellant that it is for the borough 
council to decide how a road is to be 
paved. Having made up their minds, 
they may call upon the owner to carry 
out the work. Nevertheless it appears to 
me that the argument put forward in this 
case is not sufficient to enable the appel- 
lant to succeed, as it overlooks a principle 
which underlies many of the sections. I 
refer to the principle that where the local 
authority have made a requirement of 
this kind which has been fulfilled they 
are not, or may not be, entitled to make 
it again. In the year 1891 the respon- 
dent's predecessor was called upon by the 
then vestry to pave and cover the surface 
of these mews to the satisfaction of the 
surveyor. The mews were then duly 
paved and covered, and later on they 
were repaired in pursuance of another 
notice. What is the obligation which 
must be broken if there is to be a penalty ? 
The words of section 100 are : " shall, if 
required by the vestry . . . sufficiently 
pave, cover the surface of" [the mews], 
" or repair the same, and lay, at a proper 
level, ... as such vestry . . . may re- 
quire, . . . and keep such pavement . . . 
in good repair, to the satisfaction of such 
vestry or board.'* If the owner does not 
sufficiently pave and does not repair he is 
to pay 6^. 

To say the least, it seems to me very 
doubtful whether, with regard to a penal 
section of this nature, the penalty is not 
payable in respect of two offences— (a) the 



offence of not initially paving; and 
(6) the offence of not keeping the pave- 
ment in repair after it has been once 
paved. The magistrate in the present 
case thought that he ought not to con- 
vict upon refusal to comply with a notice 
to pave with asphalte, there having been 
a previous notice to pave with macadam, 
and it being found as a fact that the 
owner was willing to do what was neces- 
sary to keep the macadam in repair. 

I must not be understood as supporting 
the view that the question of repair wiU 
depend upon a man doing as much or as 
little as he likes. It is clear to my mind 
that there is an obligation to keep the 
pavement in repair to the satisfaction of 
the borough council, but I am not pre- 
pared to reverse the magistrate when he 
says, " I will not put in force this penal 
section where one demand to do his duty 
has already been fulfilled by the owner, 
and the duty to keep that pavement in 
repair has also been fulfilled." 

If the borough council desire to raise 
the question, they must do so by executing 
the work and then claiming the cost 
thereof under section 81 of the Metropolis 
Management Act, 1 862. The question of 
liability can then be decided. 

Ridley, J. — I agree. 

DablIno, J. — I agree. 

Appeal dismissed. 



Solicitors — G. C. Topham, for appellant j 
Mejnell & Pemberton, for respondent. 



^Reported by J. E. Aldevt, Etq 
Barrigter-at' Law. 
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^''''^m^'l Bradfieldi,. 

T IK C Cheltenham Guardians. 
June 15. ) 

[75 L. J. Ch. 618.] 
Poor Law — Chiardian — Diaqitalifica' 
tionfor Office — Composition or Arrange- 
ment with Creditors — Administration 
Order of County Court for Partial Pay- 
ment of Debts ^Bankruptcy Act, 1883 
(46 dt 47 Vict. c. 52), s. 122— Local 
Govemmmt Act, 1894 (66 dk 57 Via. 
e. 73), s. 46, subs. 1 (c). 

Section 46, sub section 1 (c) of the Local 
Government Act, 1894, which provides that 
a person shaU be disqucdified for being a 
parish or district councillor or guardian if 
he has made a composition or arrangement 
with his creditors, applies to every com- 
position, howsoever made, which the 
debtor has made with his creditors, A 
gMjardian, against whom a judgment had 
been recovered in a County Court, preferred 
to that Court a request under section 122 
of the Bankruptcy Act, 1883. /or an order 
for the administration of his estate and 
the payment of his debts, and stated that he 
proposed to pay 10s, in the pound. The 
Court made an order for the payment of 
his debts to that extent: — Held, that he 
had made a composition with his creditors, 
and was therefore disqualified for being a 
guardian. 

Motion. 

In March, 1904, Mr. George Bradfield 
was duly elected a guardian of the poor 
for the North Ward of the Borough of 
Oheltenham, to hold office for a period of 
three years from that date. 

A judgment was subsequently obtained 
against him in the Oheltenham County 
Court; and on December 1, 1905, he pre- 
ferred to that Court a request that the 
Court would make an order under sec- 
tion 122 of the Bankruptcy Act, 1883,^ 

(1) Bankraptcy Act, 1883, s. 122, sub-s. 1: 
"Where a judgment has been obtained in a 
county court and the debtor is unable to pay 
the amount forthwith, and alleges that his 
whole indebtedness amounts to a sum not 
exceeding fifty pounds, inclusive of the debt 
for which the judgment is obtained, the county 
court may make an order providing for the 
administration of his estate, and for the pay- 
ment of his debts by instalments or otherwise, 
and either in full or to such extent as to the 



for the administration of his estate and 
the payment of his debts. He stated in 
his request that his whole indebtedness 
amounted to 44Z., and that he proposed 
to pay his debts to the extent of lOs. in 
the pound. 

The Court thereupon made an order 
under section 122 for the payment of his 
debts as specified in the schedule to the 
request, to the extent of 10^. in the 
pound by instalments of Ss. per month. 

One of the creditors, who was also a 
guardian, objected to the composition 
offered, and opposed the making of the 
order, and on its being made he gave 
notice to the clerk to the guardians 
that by reason of it Mr. Bradfield was 

county court under the circumstances of the 
case appears practicable, and subject to any 
conditions as to his future earnings or income 
which the court may think just.'* 

Sub-section 5 : •* When the order is made no 
creditor shall have any remedy against the 
person or property of the debtor in respect of 
any debt which the debtor has notified to a 
county court, except with the leave of that 
county court, and on such terms as that court 
may impose. . . ." 

Sub-section 7 : ** The order shall be carried 
into effect in such manner as may be prescribed 
by general rules." 

Sub-section 10 : " Any creditor of the debtor, 
on proof of his debt before the registrar, shall 
be entitled to be scheduled as a creditor of the 
debtor for the amount of his proof." 

Sub-section 11 : *' Any creditor may in the 
prescribed manner object to . . . the manner 
in which payment is directed to be made by 
instalments." 

Sub-section 13 : " When the amount received 
under the order is sufficient to pay each 
creditor scheduled to the extent thereby pro- 
vided, and the costs of the plaintiff and of the 
administration, the order shall be superseded, 
and the debtor shall be discharged from his 
debts to the scheduled creditors." 

General Rules under the above section were 
made in July, 1902. Rule 2: "A debtor 
against whom a judgment has been obtained 
in a (Jonnty Court, and who desires to obtain an 
administration order under s. 1 22 of the Act, 
shall file with the registrar of the Court a 
request and statement in writing in the form 
No. 1 in the Appendix. . . ." Rule 3 (1). "The 
debtor shall state in his request whether he 
proposes to pay his creditors in full, or 
whether he proposes to pay a composition. In 
the latter case he shall further state the 
amount in the pound which he proposes to pay, 
and in either case he shall state the amount of 
the monthly or other instalments by which he 
proposes to pay.** 

U 
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disqualified under section 46, sub-section 1 
of the Local Government Act, 1894,* for 
holding the office of guardian. 

In January, 1906, the clerk gave Mr. 
Bradfield written notice that the guar- 
dians proposed to take steps with a view 
to declaring his seat vacant ; and on 
January 15, 1906, the following resolution 
was duly carried at a meeting of the 
board : " That as Mr. George Bradfield 
has become disqualified for holding the 
office of guardian for the north ward of 
the parish of Cheltenham by reason of 
having made a composition or arrange- 
ment with his creditors (through his 
having been granted an administration 
order under the Bankruptcy Act, 1883, 
s. 122, providing for the payment of his 
debts to the extent of 10^. iu the pound 
by instalments of Ss. per month) we, the 
Board of Guardians for the Cheltenham 
Union, in pursuance of the Local Govern- 
ment Act, 1894, s. 46, sub-s. (1) (c) do 
now declare the office of guardian lately 
held by the said Mr. George Bradfield to 
be vacant." 

A notice was afterwards duly signed by 
three guardians and countersigned by the 
clerk declaring Mr. Bradfield's office of 
guardian to be vacant, and the declaration 
was notified on February 22, 1906, by 
being affixed on the notice-board at the 
workhouse door and by being sent to 
Mr. Bradfield. 

On March 29 the vacancy was formally 
certified at a board meeting, and on 
April 18 an election to fill the vacancy 
was held. On the same day Mr. Brad- 
field commenced an action against the 



(2) Local Government Act, 1894, s. 46, 
Bub-s. 1 : "A person shall be disqualified for 
being elected or being a member or chairman 
of a council of a parish or of a district other 
than a borough or of a board of guardians if 
he ...(c) has, within 5 years before his elec- 
tion or since his election, . . . been adjudged 
bankrupt, or made a composition or arrange- 
ment with his creditors." 

Section 46, sub- section 7 : " Where a member 
of a council or board of guardians becomes dis- 
qualified for holding office, . . . the council or 
board shall forthwith declare the office to be 
vacant, and signify the same by notice signed 
by three members and countersigned by the 
clerk of the council or board, and notified in 
such manner as the council or board direct, 
and the office shall thereupon become vacant." 



guardians claiming a declaration that he 
was not disqualified for holding or exer- 
cising the office of guardian of the poor or 
for being a member of the defendant 
board of guardians, and an injunction to 
restrain the defendants, their servants 
and agents, from interfering with him in 
the exercise of his office of guardian. 

He now moved for an injunction in 
those terms. The motion was treated as 
being the trial of action, and the facts 
were embodied in an affidavit agreed 
between the parties. 



Carrie Grant, for the plaintiff. — The 
disqualifications of composition or ar- 
rangement with creditors, to which sec- 
tion 46 of the Local Government Act 
specifically refers, are dealt with in an 
earlier portion — section 18 — of the Bank- 
ruptcy Act, 1883, the place of which is 
now taken by section 3 of the Bankruptcy 
Act, 1890. The section under which the 
proceedings in the present case took place 
—section 122 of the Act of 1883 i— is in 
an entirely different part of the Act. 
Proceedings under it are also not of the 
character of a compromise or arrangement 
with creditors. Those words imply some 
agreement between the debtor and credi- 
tors, under the general supervision only of 
the Court ; proceedings under section 122 
are more in the nature of bankruptcy 
proceedings. They are, however, not 
mentioned in section 46 of the Local 
Government Act, 1894, though sec- 
tion 122 had been in existence for over 
ten years when that Act was passed. 
They cannot therefore be a disqualifica- 
tion under it. Though there is no ex- 
press decision on the point, there are 
authorities which throw some light upon 
it. The Court cannot raise an inference 
of an intention to disqualify where such 
intention is not expressed — Rex v. ChiUy 
[1836].^ Such provisions must be con- 
strued according to their plain meaning, 
without regard to the spirit of the section 
— Aalatt V. Southampton Corporation 
[l sso] .* And with regard to the character 
of proceedings under section 122, it is 
pointed out in Reg v. Cooban [l886] * that 

r3) 6 L. J. K.B. 12 ; 5 Ad. & B. 609. 

(4) 50 L. J. Ch. 31 ; 16 Ch. D. 143. 

(5) 66 L. J. M.C. 33 ; 18 Q.B. D. 269. 
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a composition is an arrangement under 
which the debtor gives and the creditors 
accept something faUing short of the full 
debt; whereas section 122 contemplates 
that the whole debt may be paid. The sec- 
tion has been considered in the case of 
LotM V. Lowrie [l902]®; and although 
the actual decision there was on the 
question whether proceedings under it 
were an adjudication of bankruptcy, 
Phillimore, J., expresses the opinion that 
they are not a composition with creditors, 
since the County Court makes the order. 
Macmorran, K,C,y and C, Lacey Smithy 
for the defendants. — There is a difference 
between the language of the disqualifying 
provisions of the Local Government Act, 
1894, and those of the Debtors Act, 1869, 
and the Municipal Corporation Act, 1835, 
under which AslaU v. Southampton Cor- 
poration ^ was decided. The disqualifying 
provisions in those statutes were more 
precise than those in section 46 of the 
Local Government Act, 1894, which are 
more general in character. They do not 
specify any particular mode of composi- 
tion. Section 122 of the Bankruptcy 
Act and the Rules made under it con- 
template an application by the debtor to 
the Court ; and the proceeding is there- 
fore just as much a composition by him 
with his creditors as if he called his credi- 
tors together outside the Court and made 
a proposal to them. The disqualification 
of composition or arrangement with 
<n«ditors under section 46 of the Local 
Government Act, 1894, has been held by 
the Divisional Court in Ireland to extend 
to compositions and arrangements under 
the Deeds of Arrangement Act, 1887, 
and not to be limited to those made 
under the Bankruptcy Acts — Corrigcm v. 
AlUaon [1900].*^ Phillimore, J.'s opinion 
in Lowe v. Lowrit^ that proceedings 
under section 122 of the Bankruptcy Act 
are not a composition, was by way of 
dvAvm, only, and it is submitted that it 
was not well founded. 

Buckley, J. — ^The plaintiff, on Decem- 
ber 1, 1905, preferred at the Chelten- 
ham County Court a request that an 
order should be made under section 122 

(6) 18 Times L. R. 553. 

(7) 64 J. P. 678. 



of the Bankruptcy Act, 1883, for the 
administration of his estate, and stated 
in his request that he proposed to pay 
his debts to the extent of lOs. in the 
pound. On that request the County Court 
Judge made an order on December 1, as 
asked. The question for my decision is 
whether under those circumstances the 
plaintiff is a person who has made a com- 
position or arrangement with his creditors 
within the language of section 46, sub- 
section 1 (c) of the Local Government Act, 
1894. 

Now, no doubt, in the words of Lord 
Denman in Bex v. CKxUy^ " the Court 
would clearly not be justified in raising 
any inference of an intention to disqualify 
where such an intention is not expressed." 
I must look to see whether, on the true 
construction of the Act, the Act has pro- 
vided that there shall be a disqualification 
in such a case as this. The clause to be 
construed is a penal clause, and therefore 
to be construed strictly ; and the question 
is, Has the debtor made a composition ? 
When I come to look at section 122 
of the Bankruptcy Act, 1883, 1 find that 
it is a section which enables the County 
Court, upon an application by the debtor, 
to make an order providing for the ad- 
ministration of his estate and for the pay- 
meat of his debts, " either in full or to 
such extent as to the County Court 
under the circumstances of the case 
appears practicable'' ; and sub-section 7 
provides that " the order shall be carried 
into effect in such manner as may be pre- 
scribed by general rules." Sub-section 13 
provides that when the amount received 
under the order is sufficient to pay each 
creditor scheduled to the extent thereby 
provided, and the costs of the adminis- 
tration, the order shall be superseded and 
the debtor shall be discharged from his 
debts to the scheduled creditors. Rules 
have been made under sub-section 7, the 
relevant rules being rules 2 and 3 of 
July, 1902. [His Lordship read the 
material provisions of those rules, and 
continued :] Then there are forms which 
are scheduled to the Rules for the pur- 
pose of carrying them into effect. The 
machinery, therefore, is this — that the 
case being shewn to be one falling within 
section 122, the debtor approaches the 
u2 
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County Court with the request that the 
Court will make an order the result of 
which will be that all his creditors will 
be bound to take, in this case lOd. in the 
pound in satisfaction of their debts, and 
when that is done the debtor will be dis- 
charged from his debts to the scheduled 
creditors. Is a person who has availed 
himself of that machinery a person who 
has '* made a composition or arrangement 
with his creditors"? It appears to me 
that he is. He could not make it with- 
out the concurrence of the Court, I agree ; 
but he is a person who avails himself of a 
certain statutory means of making a com- 
position with his creditors, and he makes 
the composition by applying to a Court 
of competent jurisdiction to make at his 
request an order which by force of the 
Act of Parliament will bind his creditors 
to take 10«. in the pound. I am not 
aware — counsel have not been able to 
shew me — that anywhere in the Bank- 
ruptcy Act is " composition or arrange- 
ment with creditors " defined ; and even 
if it were, the language of the Local 
Government Act, 1894, is not, as was the 
language of a previous Act, addressed to 
compositions or arrangements under the 
Bankruptcy Act. There are no such 
words at all. The words of the Act of 
1894 are simply that the debtor *'has 
made a composition with his creditors," 
which I conceive are words wide enough to 
cover every composition, howsoever made, 
which the debtor has made with his 
creditors. It seems to me that when he 
approaches the County Court under this 
section he invokes the jurisdiction which 
has power to give effect to his request. 
He thus makes a composition with his 
creditors. 

The decision of the Divisional Court in 
Lowe V. Lowrie ^ was not really a decision 
on the point which I have to decide ; it 
was a decision on the words " adjudged 
bankrupt," and there is nothing in the 
words of my brother Phillimore at the 
end of his judgment which binds me on 
the matter which I have to decide. The 
matter was not before the Court in that 
case, and did not arise for decision. I do 
not find anything in that decision which 
relieves me from the necessity of deciding 
the point for myself. I think that there 



was a composition here with the creditors, 
and that the plaintiffs action fails and 
must be dismissed with costs. 



Solicitors— C. T. Courtney Lewis, agent for 
G. T. Wellington, Gloucester, for plaintiff; 
Crovrders, Vizard, Oldham & Co., agents for 
Ticehursts, Mcllquham & Wyatt, Cheltenham, 
for defendants. 

[Reported hy H. W, Law, Eiq.y 
Barritter-at'Lafv. 



Lord Alvebstone, C.J. \ 

Ridley, J. Williamson v. 

DaKLING, J. > DUBHAM 

1906. Rural Council. 

May 1. J 

[75 L. J. K.B. 498.] 

Local Oovemment — " Drain ** — " Sewer'* 
— lAoHUty of Local Authority — Public 
Health Act, 1875 (38 <fc 39 Vict. c. 55), 
88, 4 and 95 — Local Government Act, 1894 
(56 (k 57 Vict, c. 73), 8. 25, sub-s. 1. 

A pipe laid down before 1894, which i» 
not a eewtr within the definition contained 
in section A: of the Public Health Act, 
1875, does not become asetcer under sec- 
tion 25 of the Local GovemmerU Act, 1894, 
by reason of its becoming vested under 
that section in the authority having the 
management of roads, and being a local 
authority under the Act of 187 5, inasmuch 
as the effect of section 25 of the Act of 
1894 is not to alter the status of the pipe, 
although it tranefers the pouters, duties, 
and liabilities of the highway atUhority in 
respect of it to the local authority. 

Case stated by Justices for the county 
of Durham. 

A complaint was preferred by one 
John Chambers, as clerk to the re- 
spondents, the rural district council for 
the rural sanitary district of Durham, 
against the appellant Williamson, under 
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section 95 of the Public Health Act, 1875,^ 
whereby it was alleged that in or on land 
in the village of Old Quarrington, situate 
within the district of the respondents, 
there was a nuisance arising from a col- 
lection of foul sewage which was standing 
in a disused pond, and that the nuisance 
was caused by the act or default of the 
appellant, the owner of the said pre- 
mises, and that notices had been served 
on the appellant requiring him to abate 
the nuisance, and to execute certain 
works and do certain things necessary for 
that purpose, to wit, to cause the whole 

(1) Public Health Act, 1875, a. 4 : " ' Drain ' 
means any drain of and naed for the drainage of 
one building only, or premises within the same 
curtilage, and made merely for the purpose of 
communicating therefrom with a cesspool or 
other like receptacle for drainage, or with a 
sewer into which the drainage of two or more 
buildings or premises occupied by different 
persons is conveyed : * Sewer ' includes sewers 
and drains of every description, except drains 
to which the word * drain * interpreted as afore- 
said applies, and except drains vested in or 
under the control of any authority having the 
management of roads and not being a local 
authority under this Act." 

*' * Local authority ' means urban sanitary 
authority and rural sanitary authority." 

Section 95 : ** If the person on whom a 
notice to abate a nuisance has been served 
makes default in complying with any of the 
requisitions thereof within the time specified, 
or if the nuisance, although abated since the 
service of the notice, is, in the opinion of the 
local authority, likely to recur on the same 
premises, the local authority shall cause a com- 
plaint relating to such nuisance to be made 
before a justice, and such justice shall thereapon 
issue a summons requiring the person on whom 
the notice was served to appear before a court 
of summary jurisdiction." 

Local Qovemment Act, 1894, s. 25, sub-s. 1 : 
'*As from the appointed day, there shall be 
transferred to the district council of every 
rural district all the powers, duties, and liabili- 
ties of the rural sanitary authority in the 
district, and of any highway authority in the 
district, and highway boards shall cease to 
exist, and rural district councils shall be the 
successors of the rural sanitary authority and 
highway authority, and shall also have as 
respects highways all the powers, duties, and 
liabilities of an urban sanitary authority under 
sections one hundred and forty-four to one 
hundred and forty-eight of the Public Health 
Act, 1875, and those sections shall apply in the 
case of a rural district and of the conncil 
thereof in like manner as in the case of an 
urban district and an urban authority." 



of the stagnant water and foul sewage to 
be drained from the disused pond, the 
latter to be cleansed and the whole of 
the foul matter to be removed, so that 
the same should no longer be a nuisance 
or injurious to health as aforesaid, and 
that the appellant had made default in 
complying with the notice aforesaid. 

It app^ired that previously to the year 
1894 the Durham and Ohester-le-Street 
Highway Board laid a pipe under a certain 
road in their district for the purpose of 
carrying off the surfEuse-water from the 
road and conveying it into the pond. The 
appellant discharged the sewage from his 
&rm buildings into the pipe, whence it 
flowed into the pond and caused a nuisance. 
It was admitted that the nuisance existed. 

The Justices, being of opinion that the 
nuisance existing in the pond was caused 
by the act of the appellant, made an 
order that the appellant " Do cause the 
whole of the stagnant water and foul 
sewage to be drained from the disused 
pond, the latter to be cleansed and the 
whole of the foul matter to be removed.'' 

The question for the opinion of the 
Court was, whether the order should have 
been made on the appellant to abate the 
nuisance. 

MeyneU^ for the appellant. — The ex- 
ception in section 4 of the Act of 1875 
requires — first, that the drain be vested 
in the authority ; secondly, it must not be 
a local authority. It is true that previous 
to the Local Gk>vernment Act of 1894 this 
drain would be within the exception. But 
section 25 of the Act of 1894 provided 
that the highway board should cease to 
exist, and therefore the pipe was no longer 
vested in them, and therefore was no 
longer within the exception. The ex- 
ception ceased to have any application to 
this pipe, and it therefore became a sewer. 
After the passing of the Act of 1894 the 
exception ceased to exist, and the pipe 
therefore became a sewer, which the re- 
spondents are liable to prevent becoming 
a nuisance. 

[Wilkinson v. Llandaff and Dinat 
Powis Rural Council [190.3] ^ was referred 
to.] 

(2) [1904] M.C. 39 ; 73 L. J. Ch. 8 ; [1903] 
2 Ch. 695. 
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A, Macpheraon^ for the respondents. — 
This is not a sewer vested in the respon- 
dents. This drain was under the control 
of the highway authority before the 
passing of the Act of 1894, and therefore 
was within the express provision of sec- 
tion 4 of the Public Health Act, 1875. 
" Local authority " means the rural 
sanitary authority and the urban sanitary 
authority. The Local Government Act, 
1894, placed the respondents in the 
position of the highway board. There- 
upon the control of the drain vested in 
them, but it still remained a drain. Sec- 
tion 25 of the Act of 1894 shews that it 
did not alter its character in passing to 
the respondents. 

Lord Alvekstone, O.J., after stating 
that upon the facts the pipe when it was 
originally laid down by the highway 
authority was not a sewer, continued : 
Did the pipe become a sewer for any 
purpose under the Public Health Act, 
1875 ? That depends upon the words in 
the definition clause ; and I think one 
only has to read it (in fistct, it was really 
admitted by counsel upon behalf of the 
appellant) to see that up to 1894 this 
pipe was not a sewer. It seems to me 
that it never was intended by the transfer 
of powers, control, duties, and liabilities, 
under section 25 of the Act of 1894, to 
alter the statue of the physical thing 
which was then in existence. In order 
to effect that alteration it would have 
been necessary to use clear language in 
the section. I therefore come to the 
conclusion that this conduit pipe and the 
control of it passed over to the district 
council as the successors to the rural 
sanitary authority, and, that being so, 
the pipe did not by virtue of the transfer 
become a sewer into which anybody could 
pour sewage. Upon behalf of the appel- 
lant it was contended that by reason of 
the words " vested in any authority . . . 
not being a local authority under this 
Act," contained in the exception in sec- 
tion 4 of the Act of 1875, the pipe had 
become vested and had become a sewer, 
because by the Act of 1894 under which 
the highway authority ceased to exist it 
was taken out of the exception in sec- 
tion 4. That seems to me to be going too 



far. The case is one of considerable im- 
portance, because, but for the view I take 
of the effect of the Act of 1894, 1 should 
have thought that Wilkinson v. LUmdaff' 
and Dinaa Powia Rural Cou/ncil^ was an 
authority in favour of the appellant. In 
that case a channel on the side of the road 
receiving not so much sewage, if I may 
use the expression, or not so distinctly 
receiving sewage as in this case, was held 
in the Court of Appeal to be a sewer for 
the purpose of creating a nuisance, and 
the local authority were held liable to 
prevent that sewer being a nuisance. I 
should have been bound by that judg- 
ment but for the view which I take of the 
effect of the transfer by the Act of 1894. 
I therefore think tlutt the order made 
was right, and that the appellant cannot 
impose upon the district council the obli- 
gation to remove the foul matter. 

Ridley, J. — I am of the same opinion, 
and will add very little. £ut for the 
point under the definition clause of the 
Public Health Act, 1875, I am inclined 
to think that the judgment of the Court 
ought to be in favour of the appellant. 
The words which prevent this pipe from 
being a sewer within the meaning of the 
Public Health Act, 1875, are, "except 
drains vested in or under the control of 
any authority having the management of 
roads and not being a local authority 
under this Act." 

Now until 1 894 it cannot be disputed 
that this pipe was not a sewer, because it 
was vested in and under the control of 
the authority having the management of 
the roads, not being a local authority 
under the Act. In 1894 came the Local 
Government Act of that year, which 
by section 25 transferred to the rural 
district council as successors of the 
rural sanitary authority and the high- 
ways authorities all the duties of the 
sanitary and highways authorities. It is 
pof:sible to contend that by so doing the 
exception contained in the definition of 
" sewer " in the Act of 1875 has ceased 
to exist, because the authority having the 
management of the road has become the 
local authority under the Public Health 
Act, 1875. The first observation on that 
contention which occurs to me is that if 
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the Legislature had intended that that 
should be the operation of the Local Qovern- 
ment Act, 1894, that statute ought to have 
contained some express provision with 
regard to the definition clause in the Act 
of 1875. But while the Act of 1894 in 
the schedule contained amendments of 
some of the sections of the Public Health 
Act, 1875, it contained none with regard 
to the definition of sewer. It seems to 
me the reason was that there are merits 
in the exception. If it were not for the 
exception, the union of two streams into 
a channel which passes under or alongside 
a highway might make the authority 
which had charge of that highway a local 
authority which had the control of it as 
a sewer. That would not be desirable, 
nor could it be so at any time, whether 
or not the authorities in existence which 
have charge of highways and sewers were 
united or separated in the future. The 
mere &ct of the channel passing under or 
along the highway still remains a reason 
why it should not be treated as all other 
combined channels which have become 
sewers are treated, because they are under 
the control of the local authority. If 
there had been any intention of saying 
that in combining the duties of sanitary 
and highway authorities those authorities, 
which were merely highway authorities, 
are to be answerable in respect of sewers, 
I think the subsequent statute of 1894 
ought to hsve said so expressly. I confess 
to having been troubled with the fact that 
we are leaving out of sight the distinc- 
tion in the definition between highway 
and local authority, when in point of fact 
the two have by subsequent legislation 
been combined ; but I think we must have 
some regard to the fact that there is a 
reason for the distinction, and that the 
reason still exists. For these reasons I 
agree with my Lord. 

Darling, J. — I am of the same 
opinion. 

Appeal dumissed. 

Solicitors— Archer, Parkin & Archer, Stockton- 
on-Tees, for appellant; Robbins, Billing & 
Co.. for respondents. 

[Reported by J. E. Aldoiis, Esq , 
BarrUter'at'Larv . 
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Union v. 

Stead ; Sabie 

V, Green. 



Lord Alverstonb, 0. J. ' 
Ridley, J. 
Darling, J. 

1906. 
April 25, 26, 

[76 L. J. K.B. 586.] 
Poor BcOe — RcOeahle Value — Deduc- 
tion — Expense Neoeeaary to Maintain 
Premises in a State to Command Rent — 
Rentcharges Imposed upon some only of 
Hereditaments in District for Protection 
of whole District — Parochial Assessment 
Act, 1836 (6 c^ 7 Wm. 4. c. 96), «. 1. 

An expense to he alhwed as a deduc- 
tion under section I of the Parochial 
Assessment Act, 1836, in arriving at the 
rcUeahle value of a hereditament must be 
one which is necessary to maintain that 
particular hereditament in a state to com- 
mand the rent at which it might reason- 
ably be eoopeeted to let from year to year 
to a hypothetical tenant. Therefore, rent- 
charges which have been created for the 
purpose of maintaining %Dorks for the 
protection of the whole of the here- 
ditaments in a particular district from 
inundation, but which are imposed upon 
some only of the hereditaments unthin the 
district, cannot be allou)ed as specific de- 
ductions in arriving at the ratecMe value 
o/ those hereditaments on which they are 
imposed. Whether, although the rent- 
charges cannot be deducted, some deduction 
ought not to be allowed in respect of the 
liability incurred for the protection of 
those hereditaments from inundation, quaere. 
Reg. V, Vange (Churchwardens and 
Overseers) (11 L. J. M.O. 117; 3 Q.B. 
2i2) JoUowed. 

Cases stated by the quarter sessions of 
Monmouthshire. 

Upon an appeal by the respondent 
(Stead) against a poor rate on October 15, 
1904, the following facts were proved or 
admitted : 

Moorbam Farm, of which the respon- 
dent was the occupier under an agree- 
ment at a rent of 260Z., was situated in 
the parish of Nash and was the property 
of the Provost and Fellows of Eton 
College. By the said agreement the re- 
spondent agreed (inter alia) to pay all 
rates, taxes, and other charges except 
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tithe rentcbarge, land tax, and landlord's 
property tax, and to keep the gates, 
fence walls, culverts, drains, and fences 
of every description in good repair and 
condition, and do all other works pre- 
sentable and ordered from time to time 
to be done by the Commissioners of 
Sewers for the Oaldicot Level (except 
the sea walls, bridges, and gouts). 
' The farm was assessed to the poor rate 
for the parish at a gross estimated rental of 
250Z.— 225Z. for agricultural land and 25Z. 
for buildings— and at the rateable value 
of 197Z. for agricultural land and 221. for 
buildings, and the respondent was rated 
:at those respective amounts. 

Subsequently to the making of the 
rate the respondent gave notice of objec- 
iiion to the assessment committee for 
Newport Union, and on January 18, 
1905, the assessment was altered as 
follows : the gross value of the farm was 
•continued at 250^., but the rateable value 
of the land was reduced from 197/. to 
191Z. and of the buildings from 22/. to 21Z. 

The respondent was dissatisfied with 
the reduction, and he accordingly appealed 
against the rate to quarter sessions upon 
the ground that in arriving at the rateable 
value of the farm not any or not a suffi- 
oient deduction or allowance had been 
made in respect of certain rentcharges 
payable in respect of the farm and other 
property within the level by the Provost 
and Fellows of Eton College as the owners 
of the farm and other property to the 
Commissioners of Sewers of the said level 
by and for the purposes of the Caldicot 
and Wentlooge Level Act, 1884 (47 k 48 
Vict. c. cxxxiii.). 

The level is a district under the juris- 
diction of these Commissioners, and the 
iudd farm is situated wholly within it. 
By virtue of the said Act the said farm 
(together with the other property belong- 
ing to Eton College within the level) is 
subject to the following rentcharges which 
are payable annually by the College as the 
owners of the said f£u*m and other pro- 
perty to the Commissioners — namely, a 
rentcharge of 260/. in respect of the pro- 
vision and maintenance by the Com- 
missioners of the sea walls in the said level, 
and a rentcharge of 20/. 8«. 7c/. in respect 
of the maintenance by the Commissioners 



of the reens and drainage of the lands in 
the level. The rentcharge of 260/. is not 
charged upon any particular parts of the 
farm and other property belonging to the 
college, but is charged upon the whole 
thereof, and may be recovered by distress 
upon any part of the form or other pro- 
perty or by action. A portion of the 
rentcharge of 20/. 8«. Id. — namely, 
16/. 4«. Id. — is specifically charged upon 
part of the &rm. 

Moorbarn Farm, or the greater part 
thereof, lies at a lower level than Kill 
Farm (referred to in the second of the 
two Cases stated), and the whole of 
Moorbarn Farm would be liable to inun- 
dation if there were defects in the sea 
walls or in certain portions of the reens 
or in Fisher's Gout, all of which works 
are maintainable by the Commissioners. 

The rentcharges of 260/. and 20/ 8«. Id. 
respectively are paid and borne wholly by 
the college as owners, and no part is 
borne by the respondent, and they are 
not, nor is any part thereof, expended 
specifically upon and in respect of the 
respondent's farm, but they are expended 
by the Commissioners in maintaining the 
sea walls and the reens and drainage 
works throughout the level generally and 
partly in repayment of loans created 
under the authority of section 27 of the 
Caldicot and Wentlooge Level Act, 1884. 
During the ten years immediately pre- 
ceding the passing of that Act, the college, 
as owners of the lands hereinbefore 
specified, expended thesum of 3,826/. 8«. \d, 
(being equivalent to an annual outlay of 
382/. 12«. 9c^.) upon the maintenance of 
sea walls and other defences upon their 
lands in order to protect them from inun- 
dation. Such defences are now main- 
tained by the Commissioners, and the 
college is relieved from all liability in 
respect thereof. 

Only some portions of the lands within 
the level and the respective owners 
thereof are liable to the payment of rent- 
charges to the Commissioners for the 
aforesaid purposes, the others being 
exempt therefrom and from any liability 
to contribute to the cost of the works 
executed by the Commissioners. 

At the hearing of the appeal it was 
assumed and accepted that the fact that 



Digitized by 



Google 



THE DUTIES OP MAGISTRATES. 



281 



Newport Union v. Stead. 

some of the lands within the level are 
exempt from such rentcharges and liability 
was due to those lands having, prior to the 
passing of the Act of 1884, been disposed 
of by the owners thereof freed and dis- 
charged from and indemnified against all 
liability to pay or contribute towards the 
cost of making or repairing sea waUs 
and other defences and works for the pro- 
tection and drainage of the level. The 
lands within the level not subject to 
any such rentcharge or liability as afore- 
said, and in respect of which no contribu- 
tion is made towards the expenditure 
incurred by the Commissioners in repair- 
ing and maintaining the sea walls and 
reens and drainage of the level, are 
benefited by the said expenditure and 
works equally with and to the same 
extent as other lands within the level 
which are subject to the rentcharges. The 
sea walls in the level which are repaired 
and maintained by the Commissioners 
out of the said rentcharges extend from 
eighteen to twenty miles in length. 

On behalf of the respondent, and in sup- 
port of the appeal, it was contended that 
the amount of the said rentcharges of 260^. 
and 201.S8. Id, was an expense necessary to 
maintain the farm in a state to command 
the rent thereof within the meaning of 
the Parochial Assessment Act, 1836, and 
that consequently the respondent was 
entitled to have the amount of the rent- 
charges or a fikir proportion thereof 
(having regard to the extent and annual 
value of the other property belonging to 
Eton College within the level, which was 
also subject to the same rentcharges) 
deducted from the rateable value of the 
£Etrm. 

For the appellants it was contended 
that the respondent was not entitled to 
have the amount of the rentcharges or 
any portion thereof deducted from the 
rateable value of the farm, inasmuch as 
(a) the rentcharges are a charge on the 
landlords only, and not on the tenant, 
and were not imposed and are not applied 
for the benefit of the respondent's farm 
only, but were imposed and are applied 
by the Commissioners for the benefit of 
{inter alia) lands and other heredita- 
ments in the level which do not belong to 
Eton College, and are not burdened with 



any such rentcharge, and are payable 
irrespective of whether the farm needs 
protection or not, and may be applied in 
the execution of works miles away frt)m 
the &rm ; (6) that the rentcharges are 
not a charge imposed on all the properties 
in the level which are benefited by the 
works done by the Commissioners, but 
are a charge imposed upon some pro- 
perties only for the benefit not only of 
the properties burdened therewith, but 
also for the benefit of other properties 
which are not burdened at all; and 
(c) that consequently the rentcharges are 
not, nor is any part thereof^ a deduction 
authorised by the Parochial Assessment 
Act, 1836, nor an expense necessary to 
maintain the £Eurm in a state to command 
the rent thereof within the meaning of 
that Act. 

No evidence was given as to the portion 
of the rentcharges which it was con- 
tended by the respondent ought to be 
deducted from the rateable value of the 
farm, but it was agreed by the parties 
that if the respondent's contention was 
correct the assessment of the rateable 
value of the whole of the &rm (land and 
buildings) should be reduced to l\l. 

The quarter sessions held that the 
respondent was entitled to have a portion 
of the rentcharges — namely, 14 IZ. — de- 
ducted from the rateable value of the 
fieirm, and allowed the appeal to that 
extent. 

Newport Union t;. Green. 

This Case raised the same point in 
reference to Hill Farm, in respect of 
which the respondent Green was assessed. 
Hill Farm was wholly within the level ; 
the farm buildings were fr«e from floods, 
but the remainder of the farm would be 
liable to inundation if there were defects 
in the sea walk maintained by the Com- 
missioners. The fitrm was not protected 
by many of the works maintained by the 
Commissioners. A small portion of the 
rentcharge of 201, S*. Id, — namely, the 
sum of \l, 8«. — was specifically charged 
upon part of Hill Farm. In this case, as 
in the other, the quarter sessions held 
that the respondent was entitled to have 
a portion of the rentcharges — namely, 
127Z. — deducted from the rateable value 
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of the farm, and they accordingly allowed 
his appeal to that extent. 

The question for the opinion of the 
Court in each case was whether the 
quarter sessions had come to a correct 
determination in point of law. 

Byde, for the appellants. — ^The respon- 
dent is not entitled to have the rent- 
charges deducted from the net rent or 
rateable value of his premises, because 
they are not expenses *' necessary to 
maintain them [the premises] in a state 
to command such rent " within the mean- 
ing of section 1 of the Parochial Assess- 
ment Act, 1836. These rentcharges are 
created by the Caldicot and Wentlooge 
T^vel Act, 1884 (47 & 48 Vict. c. cxxxiii.), 
and are charged upon the landlord, and 
upon him only. They do not afifect the 
tenant, and are independent of the liability 
to protect or repair the particular pre- 
mises charged. This charge is imposed 
for the general benefit of the district. 
It is not like the ordinary sewers rate, 
which is for the benefit of the particular 
premises, and may be deducted. The 
special Act itself recognises the distinc- 
tion, for by sections 52 and 53 works of 
interior drainage must be done by the 
occupier. A charge of this kind can only 
be deducted where it is for the benefit of 
the very land charged. The right to 
deduct may no doubt exist where the 
charge is imposed on several properties 
for their joint and several benefit. But 
it does not exist where one property is 
charged for the protection of another. 
Here the charge is imposed on some only 
of the properties benefited. 

In such circumstances as those of the 
present case the deduction ought not to 
be allowed, the charge not being for the 
benefit of the very lands charged — Reg. 
V. Vange {Churchwa/rdens and Overseers) 
[1842] ^ and Rex v. Parrot [l794].2 If 
the former of these cases was wrongly 
decided, it is distinguishable, for here the 
occupier never can become liable for these 
charges under his existing lease. A de- 
duction has always been allowed in respect 
of the ordinary sewers rate as being for 
the benefit of the property rated — Rex v. 

(1) 11 L. J. M.C. 117; 3Q.B. 242. 

(2) 5 Term Rep. 593. 



Adams [i832] ^ — or, since the Act of 1836, 
as '* necessary to maintain the heredita- 
ment in a state to command [the] rent " — 
Reg. V. HaU-Dare [l864],* Reg, v. Gains- 
borough Union [l87l],* and Reg. v. Smith 
[l885].^ But the observations of Cock- 
bum, C. J., in Reg. v. HaU-Dare ^ and of 
Cave, J., in Reg. v. /Smi^^ shew that such 
a charge could not be deducted if it was 
made in respect of other premises than 
those charged. 

\Rex V.Woking {Inhabitants) [l835] ^ was 
also referred to.] 

Macmorram,, K.C.^ and S. R. C. Bosan- 
quet, for the respondents. — ^The rent- 
charges are necessary to maintain the 
land in a state to command the rent 
within the Act of 1836. It is true that 
an owner cannot by mortgaging his land 
or creating a rentcharge upon it affect its 
rateable value. But here the rentcharges 
are not created by private individuals or 
even by statute, but are a commutation 
of immemorial liabilities. 

The liability was originally imposed on 
all the lands, and the reason why some of 
them are now exempt is that they were dis- 
posed of by the owners free from liability. 
The charge is made for the protection of 
the land charged, and of other land, which 
is not charged, as well. If no deduction 
is made in respect of the charge, then the 
land charged is rated too high, and the 
other land too low. Whether the charge 
is for the benefit of other lands or not, it 
is undoubtedly in part for the protection 
of the land charged, and so far a deduction 
should be allowed. The fact that other 
properties get the benefit may be ground 
for an apportionment, but it is no ground 
for refusing any deduction. In Reg. v. 
Vamge {Churchwardens and Overseers)^ 
the rentcharge was created by the 
parties for their own purposes only. The 
decision in that case was erroneous, for it 
was based on the view that an unprofitable 
occupation may be rateable. That case 
must be taken to have been overruled by 
the other cases cited. The present case is 

(3) 2 L. J. M.C. 90 ; 4 B. & Ad. 61 ; I Nev. & 
M. 662. 

(4) 34 L. J. M.C. 17 ; 6 B. & S. 785. 

(5) 41 L. J. M.C. 1 ; L. R. 7 Q.B. 64. 

(6) 55 L. J. M.C. 49. 

(7) 6 L. J. M.C. 17 ; 4 Ad. & E. 40 ; 5 Nev. & 
M. 395. 
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governed by these other cases. The total 
amount of these renteharges should be 
deducted, or at least the proportion appli- 
cable to the particular premises. 

Lord Alyebstone, O.J. — Upon the 
real question raised in this case as to the 
right to have either the whole of the rent- 
charge or, if there is any question of 
apportionment, an apportioned part based 
on acreage, deducted I have no doubt. 
The present respondents claim to have 
the amount of the rentcharge or the 
apportioned part thereof deducted for 
the purpose of arriving at the rateable 
value of those properties. It seems to 
me that when the definition in section 1 
of the Parochial Assessment Act, 1836, 
is considered, quite apart from authority, 
it is dear on the principles of rating that 
the deduction claimed cannot be a proper 
deduction in itself. The standard is the 
rent, the propeiiiy being reasonably let 
free of all usuiJ tenants' rates, and deduct- 
ing therefrom the probable average annual 
cost of repairs, insurance, and other 
expenses, if any, necessary to maintain it 
in a state to command such a rent. It 
seems to me, therefore, that any deduc- 
tion in money which is made must be a 
deduction having regard to the particular 
hereditaments. The question is. Is the 
money sought to be deducted an expense 
(apart from the specific items of repair 
and insurance) necessary to maintain the 
premises to command such rent % It can- 
not be disputed by the appellants that if 
this was the ordinary case of a tax paid to 
keep up the bank around these particular 
hereditaments or these hereditaments and 
a number of other hereditaments, the ex- 
pense, upon being properly apportioned by 
the acre, would be a proper deduction. 
That was expressly decided in Reg. v. Hall- 
Da/re "* and in the case upon the sewer rate 
— Reg, V. Gainsborough Unions At first I 
thought it was contended on behalf of the 
appellants that because the charge was 
imposed upon the owner it was not a 
proper deduction. But when I come to 
look at the authorities it seems to me, 
as was expressly pointed out in Reg. v. 
Uall-Dcvre ^ and in Reg. v. Gainsborough 
Vnion^ that the fact that it was charged 
upon the owner made no difference, if it was 



an expense necessary to maintain the pre- 
mises in a condition to command the rent. 
It must be taken on the &cts found in 
these Gases by the quarter sessions that 
these renteharges are paid in respect of 
expenses incurred for a number of other 
properties within the same area which 
are benefited by the works maintained 
by the Commissioners. It is not sug- 
gested that it is a rateable proportion 
by acre over all the lands benefited. It 
must also be taken that, as appears from 
the Act of 1884, there are lands which 
are benefited which do not contribute at 
all, and therefore the state of things 
with regard to the actual amount of the 
rentcharge is anomalous. It arises from 
the fact that a large number of lands 
receiving benefit were by some operation 
in ancient times freed from the burden of 
payment, and that the renteharges had 
become specific chief rents commuting 
certain liabilities which existed at the 
time the Act of 1884 was passed. Under 
these circumstances it seems to me that, 
when once it is seen that the particular rent 
is paid to meet an expense which benefits 
and protects other property, it must, under 
section 1 of the Parochial Assessment Act, 
1836, as a specific deduction be disallowed. 
The authorities binding on this Court 
make this quite clear. I agree that Reg, 
V. Yange {Churchwardens and Overseers) ^ 
is not altogether satisfactory from some 
points of view, but at any rate it is quite 
plain that it is an authority binding 
upon us when we consider how it has 
been subsequently treated. In that case, 
there being an obligation upon the owner 
of a certain portion of Canvey Island 
to protect the banks of the whole of the 
island, it was held that in considering 
the question of rateable value he could 
not deduct the charge or cost of fulfilling 
his obligation in order to bring down 
the otherwise beneficial occupation to a 
non- beneficial occupation. The question 
of qtMntum did not arise. There are 
expressions which have been criticised 
because it appears that upon the true 
facts of the case another view might have 
been taken ; but when that case came to 
be considered, first in 1871 by Mr. Justice 
Blackburn in Reg, v. Gainsborough Union^ 
where the question was as to a drainage- 
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rate charge under a local Act properly 
apportioned, and which represented the 
fair proportion of what the particular 
rateable property ought to pay, Mr. 
Justice Blackburn put it as " an expense 
necessary to maintain the land in a state to 
command the rent," no less so because it was 
arrived at by an acreage division, there 
being nothing to shew that that was wrong. 
In that case Reg, v. Vange {Ghurohwardma 
and Overaeera) ^ was cited as an autho- 
rity agaiost the deduction being allowed, 
and Mr. Justice Blackburn said that the 
charge in that case was a charge on land 
for the embankment of other lands 
and not merely for the benefit of the 
land itself. Whether that is true or not, 
it shews the test that Mr. Justice Black- 
burn, a great authority on this branch 
of law, was applying in order to con- 
sider whether a particular deduction 
ought to be allowed or not ; and a scarcely 
less weighty authority, in my judgment, 
on such a point, the late Mr. Justice 
Gave, who with Mr. Justice Wills was a 
party to the judgment in Beg. v. SmUh,^ 
drew exactly the same distinction. Ke- 
ferring to Reg. v. Vange {Churchwardens 
and Overseers),^ he said that there '' The 
Commissioners were empowered to tax 
the occupiers of the land so held, in 
order to supply funds for the keeping up 
of the emimnkment; and the owners of 
the other land, which had not been 
granted in consideration of the embank- 
ment, were entitled to be protected from 
inundations at no expense to themselves. 
Therefore, in that case, the tax could not 
be deducted. It is quite true that these 
expenses are not expenses incurred by each 
landlord himself, but the appellant is com- 
pelled to contribute to them by the Act of 
Parliament." There the Court followed 
the case of Reg. v. Gainahormigh Union.^ 
Therefore, in both these judgments in 
which this question has been considered 
the construction was put upon Reg. v. 
Van>ge {Churchwardens and Overseers) ^ 
which supports the main proposition I 
have stated — namely, that the expense 
must be one which is necessary to main- 
tain the particular hereditaments in a 
state to command the rent. I therefore 
think that the right to these particular 
deductions could not be properly claimed. 



That would be sufficient to dispose 
of these appeals, but in the course of 
the argument it appears that what 
may be the important point has not 
been perhaps sufficiently considered. It 
does not follow — I only indicate this in 
order that my judgment may not be mis- 
understood — that because the specific 
rentcharges cannot be deducted there 
ought to be no allowance in respect of the 
expenses necessary to keep the premises 
in a state to command the rent under 
section 1 of the Parochial Assessment 
Act, 1836. I am quite aware that 
counsel for the respondents contended 
that it is as broad as it is long, because 
there would be a higher rateable value in 
respect of the others, and a lower rateable 
value in respect of these hereditaments, 
and therefore it would come all right in 
the end. That does not seem to me of 
necessity to shew that the incidence of 
taxation would be properly distributed. 
A question may arise as to whether or 
not, inasmuch as these are lands which 
are liable to incursions from the sea, and 
have to be protected by drainage works, 
the hypothetical tenant of all lands which 
require protection may not be entitled 
to have a deduction in respect of that 
liability and responsibility, which of 
course is quite independent of the parti- 
cular amounts of the rentcharges under 
the Act of 1884. I agree that the case 
does not enable us to deal with that, and, 
having regard to the way the case was 
fought, we cannot send it back to the 
sessions. In giving the judgment which 
I have already given, that these particular 
rentcharges are not the proper subject of 
deduction, anything I have said is without 
prejudice to any question which may be 
raised in a subsequent appeal as to whether 
or not the occupiers of land situated in 
such a position as to require protection 
may not be entitled to some deduction on 
the ground that the hypothetical tenant 
who is the person to be considered would 
have had to contribute by the analogy of 
a sewer rate or a drainage rate to the 
protection of his own property. 

These appeals must be allowed on the 
ground that the particular deductions 
claimed were not authorised by law, and 
that the quarter sessions ought not to 



Digitized by 



Google 



THE DUTIES OF MAGISTRATES. 



285 



Newport Union v. Stead. 
have deducted them in arriving at the 
rateable value. 

Ridley, J., and Darling, J., con- 
curred. 

Appeal allowed. 

Solicitors — Frederick Kinch, agent for Lyndon 
Moore & Cooper, Newport, Monmouth, for 
appellants; Hallowes, Carter & Ellis, for 
respondents. 

[Reported hy J, S, Henderson, Etq.^ 
Barritter-at- Law, 



Ridley, J. ") d^^tpord Brewery Co. 
1906 r ^- County of London 
April 26, 27. 3 Q^^™ Sessions. 
[75 L. J. KB. 697.] 
Licensing Law — Licence — Renewal — 
AppUcaiion to District Justicee — Reference 
to Quarter Sessions — Report of District 
Justices — Necessity for Independent Evi- 
dence before Quarter Sessions — Licensing 
Act, 1904 (4 Udw. 7. c. 23), s, 1, sub-s. 2. 

The report made by the Justices of a 
licensing district to quarter sessions under 
section 1, sub section 2 of the Licensing 
Actf 1904, does not a/nunmt to evidence 
on which the quarter sessions may rely 
in determining the question of the renewal 
of the Hoence to which the report relates. 

Case stated by County of London 
Quarter Sessions. 

On February 25, 1905, the licensing 
Justices for the district of Blackheath 
caused to be served on one Harry Jackson 
as the licensee, and on the Dartford 
Brewery Co., Lim. (hereinafter called 
" the appellants "), as the registered 
owners of the Trinity Arms public- 
house, Church Street, Deptford, in the 
county of Kent, a notice of objection 
dated February 20, 1905, to the renewal 
of the existing on-licence in respect of 
the premises, stating that in consequence 
of an objection having been made at the 
general annual licensing meeting on the 
application for the renewal of the licence 
on the ground that it was unnecessary 
o^ing to the number of other licensed 



houses in the vicinity, the licensee's 
attendance was required at the adjourned 
meeting of the Justices, when the case 
would be heard and the objection con- 
sidered. A note appended to the notice 
stated that the Justices could not receive 
any evidence with respect to the renewal 
of the licence which was not given on 
oath. 

On March 13, 1905, the licensee of 
the premises duly applied to the licensing 
Justices for the grant of a licence by way 
of renewal for the sale by him of all 
intoxicating liquors at the public-house. 

The Justices being of opinion that the 
question of the renewal of the licence 
required consideration on grounds other 
than those on which the renewal could be 
refused by them, decided to refer the 
matter to the quarter sessions. 

On April 25, 1905, the Justices referred 
the matter to the quarter sessions, to- 
gether with their duly signed report 
thereon, which was in the following 
terms : 

SX I ^ .f this h»», 

The Queen Charlotte public house 130 

yards. 
Robin Hood and Little John public house 

105 yards. 
Simla (off licence) 47 yards. 
Joiners' Arms beer house 48 yards. 

(also reported) 
and The Walter Arms beer house 151 

yards. 
There are 43 shops and 358 private 
houses within 200 yards. The Trinity 
Arms is one of the smallest of the 
licensed houses which have been men- 
tioned, and it is in a rough neighbour- 
hood consisting of very poor streets. An 
attempt was made at the hearing to show 
that there was a considerable floating 
population of factory hands and men 
employed at the cattle market. But the 
market is at a distance of more than a 
quarter of a mile from this house, and 
there are numerous licensed houses be- 
tween the market and the Trinity Arms 
public-house. The licensee said that he 
did a considerable trade in dinners some- 
times serving as many as 40 dinners a 
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day. The bench consider that the 
number of licensed houses in the area 
referred to is excessive and that of the 
houses mentioned this and the Joiners' 
Arms had best be suppressed." 

On June 25, 1905, the case came on 
for hearing before the quarter sessions. 
Evidence was given on behalf of the re- 
newal authority of the number of licensed 
bouses in the district, and of the character 
and population of the locality between 
the respective distances of the Trinity 
Arms aud the other licensed houses above 
referred to, a plan of the district and a 
photograph of the premises being pro- 
duced. Evidence was also given for the 
first time suggesting that certain of the 
sanitary arrangements of the Trinity 
Arms and the floor of the bar-parlour 
were in a dangerous and defective con- 
dition, but the quarter sessions were of 
opinion that these allegations were not 
established by the evidence. No evidence 
other than that now referred to was 
given to dififerentiate the Trinity Arms 
from the other licensed premises mentioned 
in the report. 

It was objected on behalf of the licensee 
and registered owners that there was no 
evidence before the quarter sessions which 
would entitle them to refuse to renew the 
licence. The quarter sessions decided by 
a majority that sufficient evidence had 
been given before them to differentiate 
the Trinity Arms from the other licensed 
houses mentioned in the report of the 
Justices of the district, and by a majority 
they refused the renewal of the licence. 

The question of law for the Court was 
whether the quarter sessions were legally 
entitled in the circumstances to refuse 
the renewal of the licence. If the question 
was answered in the negative the decision 
of the quarter sessions was to be reversed, 
and the licence was to be renewed. 

Avory, K,0, {Haydon with him), for 
the appellants. — The quarter sessions 
ought not to have refused the renewal 
of this licence. Quarter sessions have no 
jurisdiction under section 1, sub-section 2 
of the Licensing Act, 1904,^ or otherwise, 

(1) The Licensing Act, 1904, provides : 
Section 1, sub-section 1 : " The power to refuse 
the renewal of an eidsting on licence, on any 



London Quabtbb Sessions. 

to refuse to renew the licence of a par- 
ticular house on the ground that there are 
too many licensed houses in the district, 

ground other than the ground that the licensed 
premises have been ill-conducted or are struc- 
turally deficient or structurally unsuitable, or 
grounds connected with the character or fitness 
of the proposed holder of the licence, or the 
ground that the renewal would be void, shall 
be vested in quarter sessions instead of the 
justices of the licensing district, but shall only 
be exercised on a reference from those justices 
and on payment of compensation in accordance 
with this Act. 

" In every case of the refusal of the renewal 
of an existing on licence by the justices 
of a licensing district, they shall specify in 
writing to the applicant the grounds of their 
refusal." 

Sub-section 2: "Where the justices of a 
licensing district, on the consideration by them, 
in accoi^ance with the Licensing Acts, 1828 to 
1902, of applications for the renewal of licences, 
are of opinion that the question of the renewal 
of any particular existing on licences requires 
consideration on grounds other than those on 
which the renewal of an existing on licence 
can be refused by them, they shall refer the 
matter to quarter sessions, together with their 
report thereon, and quarter sessions shall con- 
sider all reports so made to them and may, if 
they think it expedient, after giving the persons 
interested in the licensed premises and, unless 
it appears to quarter sessions unnecessary, any 
other persons appearing to them to be inte- 
rested in the question of the renewal of the 
licence of those premises (including the jus- 
tices of the licensing district), an opportunity 
of being heard and, subject to the payment of 
compensation under this Act, refuse the re- 
newal of any licence to which any such report 
relates." 

The Licensing Act, 1872 (36 & 36 Vict. c. 94), 
provides : 

Section 42 : " Where a licensed person applies 
for the reoewal of his licence the following 
provisions shall have effect : 

(2) The justices shall not entertain any 
objection to the renewal of sach licence, 
or take any evidence with respect to the 
renewal thereof, unless written notice of an 
intention to oppose the renewal of such 
licence has been served on such holder not 
less than seven days before the commence- 
ment of the general annual licensing meet- 
ing: Provided that the licensing justices 
may, notwithstand ing that no notice has been 
given, on an objection being made, adjourn 
the granting of any licence to a future 
day, and require the attendance of the 
holder of the licence on such day, when 
the case will be heard and the objection 
considered, as if the notice herein-before 
prescribed had been given: 
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unless evidence is given before them to 
differentiate that house from the other 
houses 'and to shew that it may more 
properly be dispensed with — Raven v. 
SottthampUm JusUcea [l903],^ approved 
by the Court of Appeal in Uex v. Drink- 
waUr ; Conway^ Ex pdffrte \\^i>b\^ Here 
there was no evidence before the quarter 
sessions to differentiate the house in 
question from the other houses apart from 
the report of the divisional Justices, and 
that was not evidence. 

It is necessary that the district Justices 
in deciding whether they ought to refer 
the question of renewal to quarter sessions 
should act upon evidence given before 
them on oath — Rex v. Tolhurst ; FcvrreU^ 
Ex parte [l905].^ It follows that it must 
be even more necessary that the quarter 
sessions in determining the actual ques- 
tion of renewal itself should have evidence 
on oath before them. The quarter ses- 
sions in such a case as this are acting judi- 
cially and can state a Special Case — Rex 
V. SoyAhampUm Jtuticea ; Gardy^ Ex parte 
[1906] ^ — and that being so, they can pro- 
ceed only on evidence like any other Court. 

Bodkiny for the respondents. — The 
quarter sessions were justified in re- 
fusing the renewal of the licence. The 
report of the district Justices was neces- 
sarily founded upon evidence, for by the 
Licensing Act, 1872, s. 42, sub-s. 2,^ 
notice of the intention to oppose the 
renewal of the licence must be served 
on the holder thereof, and by sub- 
section 3 the Justices cannot receive 
any evidence with respect to the renewal 
which is not given on oath ; and, further, 
in Rex v. Tolhurst^ it was held that 
the Justices must act upon evidence 
and not upon their own knowledge. 
The report was therefore evidence to 
differentiate the house in question upon 

(3) The jostices shall not receive any evi- 
dence with respect to the renewal of soch 
licence which is not given on oath. 
** Sabject as aforesaid, licences shall be re- 
newed and the powers and discretion of justices 
relative to such renewal shall be exercised as 
heretofore." 

(2) [1904] M.O. 80 ; 73 L. J. K.B. 282 ; [1904] 
1 KB. 430. 

(3) 22 Times L. R. 12 ; 70 J. P. 1. 

(4) [1905] M.C. 203; 74 L. J. K.B. 652; 
[19C5]2K.B. 478. 

(5) Ante, 135; 75 L. J. K.B. p. 295; [1906] 
1 E.B. 446. 



which the quarter sessions were justified 
in acting. The case of Raven v. South- 
ampton Justices ' only decided that before 
the renewal of the licence of a particular 
house could be refused on the ground that 
there were too many houses, there must 
be evidence to differentiate that house 
from the other houses : it did not decide 
what does or does not constitute evidence 
for that purpose. Rule 37 of the Licens- 
ing Rules, 1904, provides that '* The com- 
pensation authority may, if and to such 
extent as they think fit, require any 
evidence given before them at any meet- 
ing held under these Rules, to be given 
on oath.'' That rule implies that the 
quarter sessions may act upon evidence 
given before them which is not given 
upon oath. It is sufficient that evidence 
on oath be given before the district Jus- 
tices who constitute the local Court and 
before whom witnesses acquainted with 
the locality can I'eadily be called. 

Avcry^ E.G., in reply. — It is true that 
rule 37 of the Rules of 1904 provides 
that the compensation authority ^' may " 
require evidence at any meeting to be 
given on oath ; but the object of that 
rule is to enable the authority at the 
preliminary meeting provided for by 
rule 9, at which by rule 12 the 
parties are not entitled to be present, 
to require evidence other than the Jus- 
tices' report. The rule does not imply 
that the compensation authority at their 
principal meeting are to be entitled to 
receive evidence which is not given on 
oath. Since the decision in Rex v. 
Tolhurst^ the provisions of section 42, 
sub-sections 2 and 3 of the Licensing Act, 
1872,^ must be taken to apply to quarter 
sessions as well as to the district Justices. 
The licensee, who is the person really 
interested in the result of the proceedings, 
has no control over, or even knowledge 
of, the contents of the Justices' report. 

Ridley, J. — In this case the question 
of law submitted for our consideration is 
whether or not the quarter sessions were 
legally entitled in the circumstances to 
refuse the renewal of this licence. After 
due consideration, I am satisfied that they 
were not entitled to do so. 

The licensing Justices for the district 
of Blackheath served upon the owners and 
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upon the occupier of the Trinity Arms 
public-house in that district a notice of 
objection to the renewal of the licence of 
the premises on the ground that it was 
unnecessary owing to the number of 
licensed houses in the vicinity. The 
licensee applied to the Justices for a 
renewal of the licence. The Justices, 
acting in pursuance of section 1, sub- 
section 2 of the Licensing Act, 1904, 
referred the matter to quarter sessions, 
together with their report thereon. The 
report stated that there were five licensed 
houses within 151 yards of the Trinity 
Arms, that the Trinity Arms was one of 
the smallest of the licensed houses, and 
was in a very poor neighbourhood, and that 
" the bench consider that the number of 
licensed houses in the area is excessive 
and that of the houses mentioned this 
and the Joiners' Arms had best be sup- 
pressed." At the hearing before the 
quarter sessions the report was con- 
sidered ; evidence was given of the 
number of licensed houses in the district 
and of the character and population of 
the locality. Other evidence was also 
given for the first time suggesting that 
certain of the sanitary arrangements of 
the Trinity Arms and the floor of the bar- 
parlour were in a defective condition, but 
the quarter sessions were of opinion that 
these allegations were not established by 
the evidence. No direct evidence on 
oath other than that last referred to 
was given before the quarter sessions to 
differentiate the Trinity Arms from the 
other licensed premises mentioned in the 
report. Counsel for the respondents 
admitted that; but contended that the 
report was in itself evidence which might 
be relied upon for that purpose. The 
quarter sessions decided that sufficient 
evidence had been given to differentiate 
the Trinity Arms from the other licensed 
houses, and refused the renewal of the 
licence of that house. 

The question therefore is whether the 
report of the divisional Justices is a docu- 
ment which is in itself evidence upon 
which the quarter sessions were entitled 
to come to that conclusion. In my opinion 
it is not. In endeavouring to answer 
this question it is necessary to bear in 
mind the provisions of section 1 of the 



Licensing Act, 1904, by which these 
proceedings were for the first time brought 
into being. By sub- section 2 of that 
section, where the Justices of a licensing 
district are of opinion that the question 
of the renewal of any particular on-licence 
requires consideration on any grounds 
other than those on which the renewal of 
an existing on-licence can be refused by 
them — that is, on any ground other than 
grounds connected with the conduct of 
the business, the structural sufficiency of 
the premises, or the character or fitness 
of the holder of the licence — they shall 
refer the matter to quarter sessions to- 
gether with their report thereon, and 
quarter sessions shall consider all reports 
so made, and may, if they think it expe- 
dient, after giving the persons interested 
an opportunity of being heard, and sub- 
ject to payment of compensation, refuse 
the renewal of the licence. We have 
decided in more than one case that the 
result of that sub-section is that, in the 
cases to which it relates, the Justices of 
the district are not the body to decide 
the question of renewal of the licence, 
but only whether the renewal requires con- 
sideration ; and if they think it does, they 
are to refer the matter to quarter sessions, 
who by their committee are to decide 
whether or not the licence ought to be 
renewed. The question of renewal is to be 
referred by the Justices to quarter sessions, 
who alone are to decide it, not by way 
of appeal, but as a Court of first instance. 
It is necessary in the next place to refer 
to certain cases, some of which were no 
doubt decided before the Act of 1904, re- 
lating to the grounds and the evidence upon 
which the quarter sessions may refuse the 
renewal of a licence. In Sharpe v. Wake- 
fidd [l89l] ® it was held before the Act of 
1904 that the renewal of a licence might 
be refused on the ground that the licence 
is not required for the wants of the neigh- 
bourhood. In Raven v. SotUhampton 
Juaticea^^ also decided before the Act, it 
was held that, before the quarter sessions 
could refuse to renew the licence of a 
particular house on the ground that there 
were too many licensed houses in the 
district, there must be some evidence to 
differentiate that house from the other 
(6) 60 L. J. M.O. 73 ; [1891] A.C. 173. 
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houses, and to shew that the licence of 
that house ought to he refused rather 
than those of the other houses. That 
was really a decision of the whole Court, 
for Mr. Justice Kennedy differed only 
as to the sufficiency of the evidence to 
differentiate the house there in question 
from the other houses. That case was 
approved by the Court of Appeal in Eex 
V. DrinkuHUer ; Conway^ Ex parted As 
to what evidence is sufficient for this 
purpose the authority most nearly in 
point is the encydopEBdic case of Rex 
V. Tolhurat,^ which was decided under 
the Act of 1904. In that case the ques- 
tion was whether the district Justices 
at the preliminary enquiry were entitled 
to refer the particular licence to quarter 
sessions for consideration without hearing 
evidence and acting merely in good fieiith 
upon their own knowledge of the district : 
and it was held that they could only act 
upon evidence. That case, no doubt, is 
not quite on all-fours with the present 
one, for here the question is not what 
the district Justices are entitled to do, 
but what the quarter sessions are entitled 
to do. But the reasoning in that case 
seems to apply with even greater force in 
the present case, for if the district Justices 
who have only to consider whether the 
question of renewal should be referred to 
quarter sessions must have evidence on 
which to act, it would seem to follow that 
the quarter sessions who have to decide 
the question of renewal must also have 
evidence, and even more detailed evidence, 
on which to act. Moreover, as I read 
Bex V. Tolhurst,^ it was there held that 
the Justices are not to hear the objection 
unless notice has been given to the 
licensee and they have before them some 
sworn testimony. That case, in fact, 
proceeds upon the ground that section 42 
of the Licensing Act, 1872, still applies. 
Sub-section 2 of that section provides 
that the Justices shall not entertain any 
objection to the renewal of the licence, or 
take any evidence with respect to the 
renewal thereof, unless written notice of 
an intention to oppose the renewal has 
been served on the holder not less than 
seven days before the commencement of 
the general annual licensing meeting; 
and sub-section 3 provides that the 



Justices shall not receive any evidence 
with respect to the renewal of the licence 
which is not given on oath. If the latter 
of these sub-sections is to be enforced, it 
is plain that the Justices can only act 
upon evidence given before them on oath ; 
and, that being 8o> it would be a strong 
statement to make, that the quarter 
sessions could act upon evidence which 
was not givto before them on oath. We 
decided in Bex v. Southampton Jtutieea ; 
Cardy, Ex parte^^ that in such a case as 
this the quarter sessions had jurisdiction 
to state a Special Case, and the reason of 
our decision was that in such a case they 
were acting judicially. It follows that 
in such a case they can only act upon 
evidence, like any other Court. 

On behalf of the respondents, our atten- 
tion was called to rule 37 of the Licensing 
Rules, 1904, which provides that the 
compensation authority '^ may, if and to 
such extent as they think fit," require 
evidence before them to be given on oath. 
It has been argued that that rule implies 
that these matters may be decided by 
quaiiier sessions though evidence is not 
given before them on oath. But there 
are other meetings of the compensation 
authority besides the final meeting, and it 
is with reference to these meetings that 
the rule empowers the authority to dis- 
pense with evidenoe on oath. At these 
preliminary meetings, at which the rights 
of the parties are not affected, the com- 
mittee of quarter sessions may require 
evidence to be given on oath, and it seems 
hardly likely that at the final meeting, at 
which the rights of the parties are to be 
affected, they should be entitled to receive 
evidenoe which is not given on oath. In 
my opinion it is clear on principle, on the 
previous decisions and on the provisions 
of the Act, that there was not before the 
quarter sessions any such evidence as 
differentiated this house from the others. 
I do not think that the report of the 
Justices constituted evidence for that 
purpose. 

Daalinq, J. — I am of the same opinion. 
In this case it is agreed that there was 
not before the committee of quarter ses- 
sions having power to refuse the renewal of 
this licence any evidence to differentiate 
X 
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the house in question from the other 
houses except the report of the licensing 
Justices of the district, which, of cour^, 
is not evidence upon oath. The question 
is whether it was evidence upon which 
the Justices were entitled to act in refus- 
ing the renewal. Counsel for the respon- 
dents contend that, though it could not 
have constituted evidence before the pass- 
ing of the Licensing Act, 1904, by virtue 
of that Act there is now an original juris- 
diction given to the committee of quarter 
sessions, and that the procedure is en- 
tirely revolutionised. He maintains, not- 
withstanding that it has been decided 
that that committee is a Court and sub- 
ject as such to all the ordinary incidents 
of a Court, that it is entitled to act upon 
evidence which has not been given upon 
oath. I certainly could not adopt that 
view unless the Act so provided in plain 
and unequivocal language. The Act 
only provides that the quarter sessions 
shall consider the report, but not that 
they shall act on statements which are 
no evidence. 

In pursuance of the Act, the Licensing 
Rules, 1904, have been made, which pre- 
scribe the mode in which the quarter 
sessions are to consider the question 
referred to them and the report of the 
Justices thereon. They provide that 
meetings, preliminary and final, are to 
be held by the compensation committee. 
Rule 9 provides for the holding of the 
preliminary meeting. By rule 11, notice 
of that meeting is to be sent to the 
renewal authority from whom a report 
has been received, and by rule 12 no person 
has a right to be present at that meeting 
other than the members of the compensa- . 
tion and renewal authorities. The prin- 
cipal meeting is provided for by rule 14, 
which says that the compensation autho- 
rity shall hold that meeting for the pur- 
pose of coming to a final decision as 
respects any case of a licence referred to 
them by the renewal authority in which 
they have decided to proceed under the Act ; 
so that at that meeting they determine 
either to refuse or to renew the licence. 
Rule 17 provides that the compensation 
authority shall in each case give an oppor- 
tunity of being heard to all persons to 
whom they are required to give that 
opportunity under section 1 of the 



Act. Rule 19 provides that the pro- 
ceedings at the principal meeting shall 
be open to the public except during 
any consultation of the members among 
themselves. Lastly, rule 37 provides 
that '* The compensation authority may, 
if and to such extent as they think fit, 
require any evidence given before them at 
any meeting held under these rules, to be 
given on oath." On that rule counsel for 
the respondents founded one of his main 
arguments. That rule, I think, means 
this : There is to be a preliminary meeting 
and a final meeting. No decision is to 
be reached at the preliminary meeting 
as to the refusal or renewal of the licence, 
and that meeting is obviously of a less 
solemn and formal character than the 
final meeting. Nevertheless it may be 
that at that meeting it might be advan- 
tageous to have some further information 
than the report of the Justices as to the 
matters in question. If the comp^^nsation 
authority had to rely upon the report 
alone, it is plain that they could not get 
such further information. Consequently 
this rule provides that even at these 
preliminary meetings if they desire addi- 
tional information they may require it 
to be given on oath. The rule, however, 
does not imply that the procedure at the 
Court of quarter sessions, which is a 
regularly constituted Court of law, is to 
be revolutionised, so that that Court is 
to be able to decide a case on testimony 
which Ib not given upon oath. 

Here the quarter sessions could only 
refuse to renew the licence of the hpuse 
in question on its being proved by 
evidence on oath that it differed from the 
other houses in being less necessary to 
the neighbourhood than they were. 
Apart from the report of the Justices, 
which was not evidence on oath, they had 
no evidence before them to differentiate 
that house from the other houses. Con- 
sequently they had no jurisdiction to 
refuse the renewal of the licence. 

Appeal aUowedt and licence 
renewed. 

Solicitors— Nicholson, Graham & Beesly, for 
appellants; Sir Richard Nicholson, for re- 
spondents. 

[Reported by J. Ritehie, Eiq., 
BarrUter-at-Laiv. 
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[IN THE COURT OF APPEAL.] 
Vaughan Williams, L,J. \ Southwark 
Stielino, L.J. I Union v. 

Fletchbb Modlton, L. J. > City op 
1906. I London 

May 17. J Guardians. 

[75 L. J. K.B. 569.] 
Poor Law — Irremovability — Pauper 
lAmatic— Deserted Wife — Miioonduct of 
Wife --Poor JRemoval Act, 1861 (24 <£r 
25 Vict. c. 55), 8. 3. 

A wife having given way to habite of 
intemperaruie and hamvng conducted herself 
in a manner rendering it impossible for her 
hwhand to keep a respectahU home for the 
children of the marriage, the husbaTul told 
her that he and she must part for a time ; 
that she must find some other lodging and 
might take enough furniture to furnish it; 
and that he wovld allow her eight shillvngs 
a week so long as she coniinued chcute. 
Both parties then left the house in which 
they had been living, and separated, the 
wife taking unth her enough furniture to 
supply a room for herself For eleven 
months the husband paid the wife eight 
shillings a week. At the end of that time 
he found that she had committed adultery, 
and from thenceforth he neither saw her 
nor contrtbrUed towards her maintenance. 
She lived for nearly seven years with the 
adulterer in the appeUanl union. She was 
then found a pauper meandering in a stale 
of hinaey in ihe respondent union, and was 
removed to a lunatic asylum in that union. 
An order having been made by Jtistices 
adjudging that the place from which she 
was then irremovable was in the appellant 
union, — ^Held, that she was a married 
woman ^* deserted by her husband '* uMiin 
the meaning of section 3 of the Poor 
Removal Act, 1861; and that therefore, 
homing resided in the appellant union for 
more them the three years prescribed by 
that section \now one year by virtue of 
section 17 of the Poor Law Amendment 
Act, 1866], she was irremovable from the 
appdlant union, 

Reg. V, Maidstone XTnion (49 L. J. 
M.C. 25; 5 Q.B. D. 31) followed. 

Appeal firom the decision of the Divi- 
sional Court upon a Special Oase stated 
by the Court of Quarter Sessions of the 
Peace for the City of London, on appeal 



by the Guardians of the Poor of the 
Southwark Union against an order made 
by the Aldermen and Justices of the City 
of London whereby it was adjudged that 
the place from which one Ellen Evans 
(properly Rofif), a pauper lunatic (herein- 
after called Ellen BoflF), was on July 29, 
1903, irremovable was in the Southwark 
Union in the County of London. 

The Special Case was stated as follows : 
Ellen Boff is the lawful wife of Frederick 
Boff, to whom she was married on 
August 28, 1886. From the date of the 
said marriage Ellen Boff and the said 
Frederick Boff resided and cohabited at 
No. 73 Fitzalan Street, Lambeth Walk, 
in the parish of Lambeth (which is not 
within the Southwark Union), until 
October 12, 1895. 

Before October 12, 1895, Ellen Boff 
had given way to habits of intemperance 
and had been habitually drunk ; she had 
frequently pawned her husband's goods in 
order to get drink, and had neglected the 
children of the marriage, of whom there 
were four. She had on several occasions 
spent for purposes other than that for 
which it had been intended money given 
to her by her husband for the payment of 
the rent of the house, and had conducted 
herself in a manner which rendered it 
impossible for her husband to keep a 
respectable home for his children. 

On October 12, 1895, Frederick Boff 
on his return home from work found that 
a distress had been levied on his goods at 
No. 73 Fitzalan Street for the non-pay- 
ment of rent, and that Ellen Boff had 
again spent in obtaining drink the money 
given her for the purpose of paying the 
rent. He thereupon told Ellen Boff that 
he would not put up with this state of 
things any longer, and that he and she 
must part for a time, and that she would 
have to find some other lodging, and that 
he would allow her eight shillings per 
week as long as she kept straight ; that 
she must do her utmost to get rid of her 
drinking habits, and that if she reformed 
he and she could live together again, and 
that she could take enough furniture to 
furnish a room. 

The distress was withdrawn by arrange- 
ment with the landlord, and Ellen EU>ff 
remained at 73 Fitzalan Street until she 
x2 
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found another lodging. She remained for 
ten dajs, during which time Frederick 
Boff occupied a separate bedroom with 
one of his children. On October 22, 1895, 
Ellen Boff left No. 73 Fitzalan Street, 
taking with her sufficient furniture to 
fumidi a bedroom, and on the same day 
Frederick Ro£f also left the house, taking 
with him his four children and the 
remainder of the furniture. He has 
resided separately from Ellen Boff since 
October 22, and has not cohabited with 
her since October 12, 1895. 

From October 22, 1895, Frederick Boff 
allowed his wife the weekly sum of eight 
shillings. The payments were made 
through the medium of one Harry 
Deverill, a brother-in-law of Ellen Boff 
who lived in Bedcross Street, in the 
Southwark Union, near her residence. 

A few weeks after October 22, 1895, 
Frederick Boff met his wife by chance at 
the house of her aunt, Mrs. Donnelly. 
At his wife's request he said he would take 
her back if she would mend her ways, but 
her subsequent conduct shewed no im- 
provement, and he never did take her 
back. 

For eleven months after October 22, 
1895, Frederick Boff continued to pay the 
allowance through Harry Deverill to his 
wife. At the end of that time, being 
informed that his wife appeared to be in 
the family way (which proved to be true), 
and was constantly associating with men 
in public places, and especially with one 
John Humphrey, Frederick Boff took 
steps to arrange a meeting with his wife 
at Harry DeverilVs house. 

In pursuance of this arrangement he 
went to Harry DeverilFs house, but Ellen 
Boff did not come to meet him. He then 
told Harry Deverill that he would no 
longer contribute to the support of EUen 
Boff. Subsequently, on the same day, 
Ellen Boff followed him to a public-house 
in the neighbourhood of Harry Deverill's 
house, and asked him why he had stopped 
her idlowance. He taxed her with infi- 
delity, which she did not deny. He 
thereupon went away. She was at the 
time visibly preguant, and about three 
months afterwards was delivered of a 
bastard obild. From the day when he 
saw her in the public-house as aforesaid 
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he made her no further allowanoa, and 
neither knew nor took any steps to ascer- 
tain her whereabouts. Except that he 
visited her at the asylum hereinafter 
mentioned since the commencement of 
these proceediogs, he never saw his wife, 
nor contributed towards her maintenance, 
nor had anything to do with her. 

The said Frederick Boff was mnoerely 
attached to his said wife, and the JusticeB 
accepted his evidence to the effect that if 
she had reformed her drinking habits he 
would gladly have resumed cohabitation 
with her. 

Shortly after the interview in the 
public-house and the stoppage of the 
weekly payment, Ellen Boff went to 
reside with John Humphrey at Stanhope 
Buildings, Bedcross Street, also in the 
Southwark Union, and resided continu- 
ously with the said John Humphrey as 
his wife at Stanhope Buildings, and after- 
wards at Mowbray Buildings, Bedcross 
Street, in the Southwark Union, from 
about the month of September, 1896, 
until July 19, 1903. 

On July 19, 1903, Ellen Boff left the 
rooms in which she was residing with the 
said John Humphrey at Mowbray Build- 
ings, Bedcross Street, in the Southwark 
Union, and was found on that day wan- 
dering in the City of London in a state 
of lunacy. On July 29, 1903, she was 
removed by order of one of the aldermen 
and Justices of the peace of the City of 
London as a lunatic to the City of London 
Lunatic Asylum at Stone, in the oounty 
of Kent. On December 18, 1903, an 
order was made, apparently under sec- 
tion 294 of the Lunacy Act, 1890 (53 Yict. 
c. 5), whereby it was adjudged that the 

Slace from which Ellen Boff was on 
uly 29, 1903, irremovable was in the 
Southwark Union. On March 18, 1904, 
notice of appeal from this order was given 
by the Guardians of the Southwark 
Union to the Guardians of the Poor of 
the City of London Union. 

Before the Court of quarter sessions 
the appellants contended that Ellen Boff 
had never been deserted by Frederick 
Boff, and that she had not become irre- 
movable under section 3 of the Poor 
Bemoval Act, 1861 (24 & 25 Vict. c. 55), 
amended by section 17 of the Poor Law 
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Amendment Act, 1866 (29 k SO Yict. 
0. 113),^ hooi the South wark Union by 
reason of her residence in that union. 

The respondents contended that Ellen 
Boff had been deserted by the said 
Frederick Rofif, and that, during her 
residence in Bedcross Street in the South- 
wark Union as aforesaid, she was a 
married woman who had been deserted 
by her husband, and who had after this 
desertion resided in the South wark Union 
for a period of twelve months and 
upwards in such a manner as would, if 
she had been a widow, have rendered her 
exempt from removal from the said union 
at the time when she was sent to the 
asylum. 

The Court of quarter sessions found as 
£u)ts that Ellen Boff was deserted by her 
husband Frederick Boff, and that after 
she had been deserted she had resided 
for the space of twelve months and 
upwards in the Southwark Union in such 
a manner as, had she been a widow, 
would have rendered her irremovable 
from the Southwark Union. They ac- 
cordingly affirmed the order of the alder- 
man and Justices, and dismissed the 
appeal, but stated a Case setting out the 
foregoing facts for the opinion of the 
Diviaional Court. 

The question for the Court was whether 
there was evidence in support of the 
findings of the Cotcrt of quarter sessions. 

The Divisional Court (Lord Alverstone, 
C.J., and Kennedy, J. (Bidley, J., dis- 
senting) held that there was evidence, 
and affirmed the decision of the Court of 
quarter sessions. 

The Guardians of the Southwark Union 
appealed. 

i7. B. MaUhewa, for the appellants. — 
The majority of the Divisional Court 

(1) Poor Bemoval Act, 1861, s. 3 : "Where a 
married woman shall have been or shall be 
deserted by her husband, and shall after his 
desertion reside for three years in such a 
manner as would, if she were a widow, render 
her exempt from removal, she shall not. be liable 
to be removed from the parish wherein she shall 
be resident, unless her husband return to 
oohablt with her." 

Poor Law Amendment Act, 1866, s. 17: "In 
clause 8 of the statute twenty-fourth and 
twenty-fifth years of Her Majesty, chapter fifty- 
five, one year shall be substituted for three 
years.** 



OUABDIANS, App. 

considered themselves bound by the deci- 
sion in Beg. v. Maidstone Union [l879].' 
That case was binding upon the Divisional 
Court, but is not binding upon this Court, 
and ought not to be followed. By sec- 
tion 3 of the Poor Removal Act, 1861, the 
Legislature conferred upon married women 
a benefit which they did not enjoy before. 
It is not to be supposed that it was 
intended to confer this benefit upon wives 
who misconduct themselves. This aspect 
of the case was not considered by the 
Court in Reg. v. Maidfitone Union,* If it 
had been, the decision in that case would 
have been, as it ought to have been, the 
other way. It was present to the mind of 
Field, J., in Reg. v. Cookham Union 
[1862],' where it was held, in circum- 
stances very similar to those in the present 
case, that there was no evidence of deser- 
tion. Desertion, in the ordinary sense of 
the word, implies something wrongful on 
the part of the deserter ; it means deser- 
tion brought about by the &.ult or act of 
one of the parties. This is the meaning 
given to the words " desert " and " deser- 
tion " in section 4 of the Summary Juris- 
diction (Married Women) Act, 1895 (58 & 
59 Vict. c. 39), and in sections 27 and 
31 of the Matrimonial Causes Act, 1 857 
(20 & 21 Vict. c. S5)—Froivd v. Frptod 
[1904].^ Adultery of the wife relieves 
the husband of the liability to maintain 
her — Rex v. Flintan [i83o].* 

R. Cunningham Glen^ tbr the respon- 
dents, was not called upon to argue. 

Vaughan Williams, L.J. — I do not 
know that I should myself have come to 
the conclusion arrived at by Lord Chief 
Justice Cockburn and Mr. Justice 
Manisty in Reg. v. Maidstone Unicn.* 
It certainly cannot be said that what the 
husband has done in the present case 
constitutes a desertion in the ordinary 
sense of the word. Desertion in the 
ordineiry sense by a husband of his wife or 
a wife of her husband signifies a wrongful 
desertion, and, considering that section 3 
of the Poor Removal Act, 1861, con- 
ferred a privilege upon a married woman 

(2) 49 L. J. M.C. 26; 5 Q.B. D. 31. 

(3) 9 Q.B. D. 622. 

(4) [1904] M.C.127; 73 L. J. P. 60; [1904] 
P. 177. 

(6) 9 L. J. (o.s.) M.O. 33 ; 1 B. & Ad. 227. 
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deserted by her husband, I should myself 
have felt the more inclined to hold to the 
ordinary meaning, for one does not easily 
come to the conclusion that the Legisla- 
ture intended to confer a privilege upon 
a wife who has misconducted herself. 
Mr. Justice Field in Reg. v. Oookham 
Union^^ took the view that the statute 
did confer a privilege. "The object of 
the Act," said that learned Judge, ''is 
this, that, where a husband has by his 
desertion of her reduced the wife to the 
condition of a feme aok, she shall not be 
deprived of the advantage of gaining a 
settlement as a feme aole, or be liable to 
be removed to the place of settlement of 
a husband who has treated her in that 
way.'' Still there is the decision of the 
Queen's Bench Division given some 
twenty-six years ago in Beg, v. Maidstone 
TJnion^ a decision which has been recog- 
nised again and again, and I do not think 
we ought lightly to depart from the law 
which has been recognised for such a 
length of time. I agree that that case is 
not like one decided upon a conveyancing 
question upon which the practice of con- 
veyancers is based and titles depend. 
Such considerations do not apply here. 
Few, if any, persons have changed their 
position upon the faith of that decision. 
Neither can it be said that the lapse of 
time since that case was decided is so 
great that the decision can be regarded 
as a ocmUmi'pora'Ma expoeitio^ of the 
statute. Still, I cannot leave out of con- 
sideration the fact that the law has been 
established with reference to the construc- 
tion of this statute for a very long time ; 
and the fact that I might not myself have 
come to the conclusion at which Lord 
Chief Justice Cockbum and Mr. Justice 
Manisty arrived is not enough to justify 
me in departing from the interpretation 
given by those learned Judges to this 
enactment. Of the two judgments in 
that case I have less difficulty in accept- 
ing the judgment of Mr. Justice Manisty. 
He said in that case, '' I think that we 
ought not to put too narrow a construc- 
tion on 24 & 25 Yict. c. 55, s. 3, and that 
it must be taken to mean that where a 
woman is, whether rightfully or wrong- 

(6) See 2 Inst. 11. 136 DwarrU on StatuUi 
(2nd ed.), p. 562.— Note by Rbportbb. 



fully, sent away by her husband 00 as to 
be lefb as a free woman, she can so reside 
as to gain a settlement apart from him, 
unless he returns to cohabit with her." 
That is a plain and simple rule; and 
though it must have been as clearly pre- 
sent to the mind of Mr. Justice Manisty 
in Reg. v. Maidstone Union ' as it was to 
the mind of Mr. Justice Field in Reg, 
V. Gookha/in Umon^ that the Legialature 
was conferring a privilege upon the wife, 
still it was held in the former case that, 
if her husband sends her away, even 
rightfully, he must be taken to have 
deserted her, and the wife can then 
acquire exemption from liability to be 
removed. I am not prepared to depart 
from the law laid down in Reg, v. Maid- 
atone Union^^ and the more so because the 
majority of the King's Bench Division 
followed that case. This appeal must 
therefore be dismissed. 

Stirling, L.J. — I concur. 

Fletcher Moulton, L.J. — I cannot 
express my view better than in the lan- 
guage of Mr. Justice Manisty in Reg, v. 
Maidstone Union^ I think the question 
whether the desertion is rightful or 
wrongful has nothing to do with the 
question where the pauper is settled. If 
it had, the settlement or removability of 
a pauper would depend upon the rights or 
wrongs of the parties to a matrimonial 
squabble many years old. It could never 
have been the intention of the Legislature 
to bring such matters into question in 
deciding where a person is setUed for the 
purposes of the poor law. I think that 
the judgment of Mr. Justice Manisty in 
Reg, V. Maidstone Union * was right, and 
that it covers this case. I therefore 
agree that this appeal should be dis- 
missed. 

Appeal dismiseed. 



Solicitors— Howard C. Jones, for appellants ; 
Rexworthys k, Barnard, for respondents. 

IBeparted hy W. Hu4My Griffith, £tq,, 
BarrUter-at'Law, 
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[76 L. J. K.B. 613.] 
Metropolis — Thames — Prevention of 
Floods — Bcmks — Prohibition of ** Altera- 
tion " without Scmetion of County Council 
— Repair without Sanction — Liability to 
Penalty — Metropolis Management {Thames 
River Prevention of Floods) Amendment 
Act, 1879 (42 dc 43 Vict. c. cxcviii), s. 23. 

Pv/rsuant to the Metropolis Management 
{Thames River Prevention of Floods) 
Amendment Act, 1879, the predecessors of 
the London County Council, the appdUmts, 
ordered a bank of a certain height to be 
formed for the protection of lands within 
the limits of the Act from floods caused by 
the overflow of the River Thames, Part of 
the bank, which tocu upon the property of 
a railway company, consisted of upright 
piles driven into the river soil, which gave 
support to campshedding, consisting of 
horizontal planks, and was surmounted by 
a capping of wooden beams. The railway 
company, with a view to repairing that 
part of the bank, and without communi- 
cating with the appellants, removed the 
timber capping and the upper part of the 
campshedding in order to replace them by 
new matericU, thereby reducing the height 
of the bank below the height at which it was 
ordered to be maintained, with the result 
that an exceptionally high tieap tide flowed 
over that part of the bank and did dimiage : 
— Held, that the railway company had 
not made an ^^ alteration" of the bank 
within the meaning of section 23 of the 
Act, and consequently that they were not 
liable to the penalty imposed by virtue of 
that section upon a person making such an 
alteration unthout the sanction in writing 
of the appellants. 

Case stated by a Metropolitan police 
magistrate 

The London, Brighton, and South 
Coast Eailway, hereinafter called *' the 
respondents,'^ were the owners of certain 
riverside premises known as Deptford 
Wharf, in the parish of St. Paul, Deptford. 



In the year 1884 some works were 
ordered by the Metropolitan Board of 
Works, the predecessors of the London 
County Council, hereinafter called "the 
appellants," in pursuance of the Metropolis 
Management (Thames Biver Prevention 
of Floods) Amendment Act, 1879 (42 k 
43 Vict. c. cxcviii.), to be carried out so 
as to form a bank for the protection of 
lands within the limits of the Act of 1879 
from floods and inundations caused by the 
overflow of the Biver Thames. 

In 1900 the respondents, desiring to 
construct a new railway and jetty under 
Parliamentary powers, applied to the 
appellants for sanction of the alterations 
involved, and the appellants authorised 
some deviations from the line of the bank 
as ordered in 1884, and the bank as 
altered was constructed and completed. 
Except as aforesaid, all ordinary repairs 
not involving deviation had been for 
years continuously carried out by the 
respondents without reference to the 
appellants. 

As a safe and proper prevention of 
flood or overflow of the Biver Thames 
so as to cause damage to any adjoining 
land, the bank both as originally ordered 
in 1884, and as sanctioned in 1900, was 
constructed throughout at a height of 
eighteen feet above Ordnance datum in 
accordance with the requirements of the 
Metropolitan Board of Works and the 
appellants, and under the Act of 1879 
the duty of maintaining and repairing the 
bank at the height of eighteen feet rested 
upon the respondents. 

Behind the Deptford Wharf the land 
sloped to various levels, in some places 
six or seven feet below the ordinary river 
levels at high tide. 

Of the bank which the respondents 
were thus liable to maintain and repair 
a part about fifty feet in length, marked 
X to Y upon a plan annexed to the Case, 
consist^ 6f upright piles driven into the 
river soil, which piles gave support to and 
kept in position campshedding consisting 
of plfiuiks placed horizontally, the top of 
the bank being formed by a capping of 
wooden beams, the upper surface of which 
beams was eighteen feet above Ordnance 
datum. The level of that part of the 
wharf which lay behind the bank between 
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the points X and Y was about sixteen feet 
above Ordnance datum, or two feet below 
the top of the timber capping. 

On December 30, 1904, there occurred 
an exceptionally high neap tide, which at 
about eight o'clock on the evening of that 
day rose to a heieht of about 17*44 feet 
above Ordnance datum. 

In December, 1904, the respondents 
considered it necessary to repair the 
bank at the part of their wharf between 
the points X and Y, and to replace 
certain old piles and campshedding by 
new piles and campshedding in the same 
or similar poAitions, so as to satisfactorily 
maintain and repair the bank at that 
part in pursuance of their liability under 
the Act of 1879, and for that purpose 
(during a period of neap tides) they re- 
moved certain portions of the timber 
capping and about two feet in height of 
the campshedding, forming the '^ bank " 
between the points X and Y as part of 
the works involved in the repair and 
maintenance of that portion of the bank. 

On December 30, 1904, the timber 
capping and the portion of the camp- 
shedding about two feet in height, form- 
ing the bank from the point X to the 
point Y, had been removed for the pur- 
pose of repairs, and the bank was not 
being maintained between December 29, 
1904, and January 7, 1905, at the height 
of eighteen feet above Ordnance datum. 
There being no bank above sixteen feet 
above Ordnance datum between those 
points to prevent it, and no temporary 
dam having been constructed whilst such 
repairs were proceeding, as the work was 
being carried out during neap tides, the 
flood water on December 30 flowed 
through the gap from X to Y on to the 
surface of the wharf, and ran along Grove 
Street to tbe lower levels in London Boad, 
and caused very serious floodings and 
damage. 

The respondents had not made any 
communication to the appellants in refer- 
ence to the work involving the removal of 
the timber capping and the two feet in 
height of the campshedding of the bank 
throughout the space from X to Y, nor 
obtained for any of the work the written 
sanction of the appellants, nor had any 
plan shewing such intended repairs or of 
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any work affecting the height of the bank 
been supplied by the respondents to the 
appellants. 

An information was laid bef(»re the 
magistrate by the appellants against the 
respondents under which the respondents 
were charged with an offence against sec- 
tion 23 of the Metropolis Management 
(Thames River Prevention of Floods) 
Amendment Act, 1879,^ for that they 

(1) The Metropolis Management (Thames 
Biver Prevention of Floods) Amendment Act, 
1879, provides : 

Section 2: "The expression 'bank' . . . 
inclndes any bank, wall, fence, wharf, dock, 
lock, gate, sluice, dam, or defence, or ap- 
pliance, whether of a moveable, temporary, 
fixed, or permanent character, for the pro- 
tection of lands, within the limits of this Act 
from floods or inundations caused bj the 
overflow of the Biver Thames. . . . 

" The expression * flood works ' means the entire 
or partial construction, alteration, reconstruc- 
tion in the same or any altered position of any 
bank, and the repairing, raising, strengthening, 
improvement, or removal of aoy bank, and the 
enlargement, contraction, raising, lowering, 
arching over, improvement, or alteration of any 
sewer, channel, or watercourse, and the dis- 
continuance, closing up, or destruction of any 
such sewer, channel, or watercourse necessary 
for the protection of lands within the limits of 
this Act from floods or inundations caused by 
the overflow of the Biver Thames. . ." 

Section 5 : ** From and after the passing of 
this Act the execution of all flood works shall 
be subject to and in accordance with such 
plans as the Board [the Metropolit«m Boaid of 
Works] may from time to time cause to be 
prepared in pursuance of this Act, or with such 
plans or specification as the Board may from 
time to time approve, and such works shall be 
carried on and completed to the satisfaction of 
the Board, and save as aforesaid, no such works 
shall be commenced, carried on, or completed." 

Section 22 : '* The bodies and persons by this 
Act liable to provide for the execution of flood 
works upon any premises shall respectively be 
liable to maintain and repair the banks upon 
the same, and shall for the purpose of such 
maintenance and repair, in accordance with aoy 
plan or specifications approved of by the Board, 
have all and the same powers and be subject 
to all and the same conditions as are by the 
preceding provisions of this Act conferred and 
imposed upon them respectively with respect 
to the execution of flood works in accordanoe 
with plans by the Board." 

Section 23 : '* From and after the passing of 
this Act, if any person make any alteration to 
any bank so as to affect th^ security of the 
premises upon which the fame is situate, or of 
any other premises adjacent or near thereto, 
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did unlawfully and without the previous 
sanction in writing of the appellants and 
contrary to the said Act, make certain 
alterations to a certain bank for the pro- 
tection of land from floods caused by the 
overflow of the River Thames, to wit, the 
bank at the north side of the Wet Dock 
at Deptford Wharf, of which they were 
the owners, so as to affect the security of 
certain premises on which the same bank 
was situate, to wit Deptford Wharf 
aforesaid, and of certain other premises 
near thereto, from flooding caused by the 
overflow of the River Thames, and for that 
their said offence continued during all the 
days from and after December 29, 1904, 
up to and including January 7, 1905, 
none of the alterations so unlawfully made 
by them to the bank having been sanc- 
tioned during any of the last-mentioned 
nine days by the London County Council. 

On March 22, 1 905, and by adjourn- 
ment on March 31, 1905, a summons, 
issued upon the information, came on for 
hearing before the magistrate. 

It was contended on behalf of the 
appellants that the work being done to 
the bank at the points between X and Y, 
which left the bank during the said days 
at a height of only sixteen feet alx>ve 
Ordnance datum instead of eighteen feet, 
was an *' alteration '' to the bank within 
the meaning of section 23 of the Act of 
1879 ^ ; that it affected the security of 
the adjoining property; that there had 
been no previous sanction in writing or 
otherwise given to the work by the appel- 
lants; and that the respondents had 
therefore committed the offence charged 
in the summons. 

It was contended on behalf of the 
respondents that as they were liable to 
maintain and repair the bank under 
section 22 of the Act of 1879,^ and as 
the work being done on the days in 

from flooding caused by the overflow of the 
River Thames, without, the previous sanction 
in writing of the Board, such person shall be 
Habte to a penalty not exceeding ten pounds, and 
in the case of a continuing offence to a further 
penalty not exceeding ten pounds for every day 
after the first day after the making of such sdtera- 
tion until the same be sanctioned by the Board 
as aforesaid, or if the same is not so sanctioned 
until such bank be restored to its former con- 
dUaon to the satisfaction of the Board.** 
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question to the bank between the points 
X and Y was work done in the nature 
of repair only, and the removal of the 
timber capping and the two feet in 
height of the bank between the points 
X and Y was necessary in order to carry 
out such repairs, and was not work in- 
tended to effect any permanent alteration 
in the position or construction of the 
bank, the making of the gap between 
the points X and Y, and permitting the 
gap to continue during the days in ques- 
tion, did not amount to an " alteration " 
to the bank within the meaning of sec- 
tion 23 of the Act of 1879. 

The learned magistrate delivered the 
following judgment: "I have come to 
the conclusion that having found as a 
&ct that this was a repair by the Brighton 
Bailway Co. under section 22, which 
they were bound to do, and which they 
have been doing for years past upon the 
banks, which have been reconstructed 
for the purpose of keeping out floods, 
the question arises whether in doing 
that repair, they also at the same time 
were making an alteration in the bank 
which affected the adjacent premises and 
made them more liable to flooding. Of 
course we know as a tact that while this 
fifty feet of the wall was down the flood 
did come and do the damage, but I have 
to decide whether the work actually done 
by the company or being done by the 
company was an alteration within sec- 
tion 23. I have come to the conclusion 
that ' alteration ' in section 23 means an 
alteration of a permanent character, and 
does not apply to the present case; it 
must be an alteration which when the 
work is complete will leave the bank in a 
different condition from what it was 
before, either higher or lower or in some 
way different from what it was before, 
offering less resistance to the water. 
Here the work done was in the nature 
of repair. I accept the evidence of the 
railway company's engineer, who said in 
order to do this repair it was necessary 
to take down some fifty feet at a time ; 
and so far as they were concerned it 
never entered anybody's head, and I do 
not suppose anybody dreamt, that^ in 
doing this work, there was the slightest 
danger of any flood arising from it ; but 
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of course that does not affect the con- 
Btruction of the section. Whatever 
people might have thought, the section 
means, in my opinion, that the alteration 
to the bank must be something which 
would leave the bank in a different con- 
dition from that in which it was before 
— something other than a mere repair, 
which would, in my opinion, mean leaving 
it as it was befora" 

The magistrate accordingly dismissed 
the information, but stated a Case. 

The question for the Court was whether 
the magistrate came to a correct deter- 
mination and decision in law, and, if not, 
what should be done in the premises. 

Bodkin, for the appellants. — The re- 
spondents by doing the work in question 
to the bank without the previous sanction 
in writing of the appellants committed an 
offence against section 23 of the Metro- 
polis (Thames River Prevention of Floods) 
Amendment Act, 1879,^ and are liable to 
the penalty thereby imposed. The work 
constituted an '* alteration " of the bank 
within section 23,^ and not a repair. 
Even if it was a repair, it was also an 
"alteration" within that section. The 
scheme of the Act is that there shall be a 
responsible central body, the Metropolitan 
Board of Works, now represented by the 
appellants, having control of all the banks, 
sewers, <kc., necessary to protect the lands 
within the limits of the Act from floods 
caused by the River Thames, and that no 
person shall do any works (in the Act 
referred to as " flood works ") to any such 
bank or sewer without the previous 
written sanction of that body. Section 2 ^ 
of the Act defines ^' flood works " as 
including the construction, alteration, 
reconstruction, "repairing," and every 
other conceivable operation in respect of 
any bank. Section 5 ^ provides that the 
execution of all flood works shall be 
subject to and in accordance with such 
plans as the central body may prepare or 
approve, and shall be carried on and 
completed to the satisfaction of that body. 
Section 22 ^ provides that the persons 
liable to provide for flood works upon any 
premises shall be liable to maintain and 
" repair " the banks upon the same, and 
shall for that purpose have the same 



powers and be subject to the same con- 
ditions as are conferred and imposed upon 
them with respect to the execution of flood 
works. Thus the " repair " of the banks 
can only be carried on subject to the 
sanction of the appellants. It is true 
that section 23,' under which the in- 
formation in the present case was laid, 
only provides that if any person make 
any "alteration'' to any bank without 
the previous sanction in writing of the 
authority he shall be liable to a penalty. 
But the term " alteration " is a very wide 
term, and may fairly be said to embrace 
ail the operations included in the defini- 
tion of " flood works," and, among others 
that of " repairing." It cannot be sup- 
posed that the Legislature intended that 
a person should be liable to a penalty if 
he performed one of these operations 
without the sanction of the authority, 
while he might with impunity perform 
any of the others without that sanction. 

G. EJUoU^ for the respondents.^The 
respondents, by doing the work without 
the previous sanction in writing of the 
appellants, did not commit any offence 
against section 23 ' of the Act, and are not 
liable to a penalty thereunder. The work 
did not constitute an " alteration " of the 
bank within that section, but was merely 
a repair. It is true that section 2 ' defines 
" flood works " as including, inter alia^ the 
construction, alteration, reconstruction, 
repairing, &c., of any bank ; and that 
section 5 ^ provides that the execution of 
all flood works shall be carried out and 
completed to the satisfaction of the autho- 
rity. But section 23,' under which the 
respondents are charged, only provides 
that if any person makes any "altera- 
tion " to any bank without the previous 
sanction in writing of the authority, he 
shall be liable to a penalty. The term 
"alteration" is not co-extensive with 
" flood works " a^ defined in section 2.' 
An alteration is only one of the operations 
mentioned in the definition of the latter 
term. A " repair " is not an alteration, 
but is rather in the nature of a partial 
reconstruction. On the other hand, an 
" alteration " is not within the definition of 
" flood works " unless it is necessary for 
the protection of the lands from floods, 
but a wrongful alteration would be within 
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section 23.^ By virtue of section 22 ^ the 
respondents are bound to maintain and 
repair the bank. By sections 22 ^ and 24 ^ 
persons liable for the maintenance and 
repair of the banks should maintain and 
repair them in accordance with the notice 
and plan served upon them by the autho- 
rity ; and if they do not so execute the 
works they are no doubt guilty of an 
offence against these sections and liable to 
be dealt with accordingly. Under these 
sections the authority has sufficient con- 
trol over works of maintenance and 
repair, and it was therefore unnecessary 
that section 23 ^ should apply to such 
works. That section is not aimed at the 
comparatively trivial offence of doing un- 
authorised repairs, but at the far more 
serious offence of making an unauthorised 
alteration of the bank which has been 
approved by the authority. 

[He was stopped.] 

iodkifiy in reply. — The timber capping 
was of itself a V bank ** within the defini- 
tion of that term in section 2 ^ ; and inas- 
much as it was entirely removed, with a 
view to being replaced by new capping, 
the work done to it was not a mere repair 
but an ** alteration " within section 23.^ 

Lord Alvsbstone, C.J. — I confess that 
during this argument I have had con- 
siderable doubt whether the construc- 
tion of section 23 for which the appel- 
lants' counsel has contended was not 
correct — namely, that it is a section which 
applies to any dealing with a bank, in- 
cluding repairing, which has not been 
previously sanctioned by the authority. 
There is a great deal to be said in favour 
of that view, but after carefully thinking 
it over I cannot bring myself to adopt it. 
My impression is that the learned magis- 
trate has come to a right conclusion, 
though I do not say that the matter is 
absolutely free from doubt. 

It must be remembered that we are not 
dealing here with a summons for an un- 
authorised repair, or the negligent carry- 
ing out of a mode of repair, but with a 
summons under section 23 for a penalty 
for making an " alteration " in a bank. 
It is quite true that if we read into the 
word *' alteration '' all the words included 
in the definition of ''flood works," it 



Bbighton, and South Coast Railway. 

might seem that the section includes 
among the offences for which a penalty 
was to be inflicted such work as has been 
done in this case. But I think it would 
be wrong to give so wide a construction 
to this penal section, when it is easy to 
see at any rat-e one very clear purpose for 
which it was inserted. The statute re- 
quires that a bank shall be constructed 
as a protection against floods, and an 
eighteen-feet bank has here been deter- 
mined on as being a sufficient and proper 
protection. It is quite clear that the con- 
struction of a new bank, the alteration of 
an old bank, the repair of an old bank, 
the strengthening of it, and all the other 
works which are mentioned in the defini- 
tion of " flood works ** in section 2, are to 
be carried out in accordance with the 
plans of the now London County Council. 
There is no doubt whatever about that. 
The question is : Does this penal section 
— section 23 — apply to the execution of 
each of these kinds of work without the 
sanction of the appellants ? It seems to 
me that that section was inserted with a 
much more limited object. It appliea 
only to the ''alteration" of the pro- 
tecting bank (including in " bank " all 
those other matters which are mentioned 
in the definition of that term in section 2) 
so as to affect the security of the pre- 
mises without the sanction of the local 
authority. It was necessary to have that 
protection. It is a plain and obvious reason 
for the section. The particular offence 
in respect of which a penalty is imposed 
by that section is the offence of " alter- 
ing," to the prejudice of the security of 
the adjoining premises, a bank sanctioned 
by the local authority, without their 
previous sanction in writing. I think 
the other sections of the Act tend to 
confirm that view, or, at all events, are 
in no way inconsistent with it. In the 
first place there is, in section 2, the very 
wide definition of the expression " flood 
works." That wide definition of " flood 
works." including repairing, was neces- 
sary for the purpose of the sections 5 
to 21, which form together a group of 
sections imposing upon certain persons 
the obligation to execute the flood works, 
and authorise the local authority, on the 
de&ult of these persons, to carry out the 
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works themselveB ; they also give power to 
take land, and comprise a number of other 
very important provisions for securing 
that they shall be properly carried out. 
That definition is thus a material and 
necessary interpretation clause in order 
to give full effect to the powers of the 
statute with r^ard to the execution of 
flood works. Section 22 imposes on the 
persons liable to provide for the execution 
of flood works — the respondents in this 
case — the duty of maintaining and repair- 
ing the banks, and provides that for the 
purpose of such maintenance and repair, 
in accordance with the plans or specifica- 
tions approved by the authority, they 
shall have the same powers and be subject 
to the same conditions as are by the pre- 
ceding provisions conferred and imposed 
upon them with respect to the execution 
of flood works. If the proceedings had 
been founded upon that section by reason 
of the respondents having executed a 
repair not in accordance with the original 
design, or not in accordance with any 
directions given under section 24. I think 
it would have been very plain that an 
ofifence had been committed, with its con- 
sequences, for that section deals with the 
particular matter of repair. If section 23 
was meant to impose a penalty upon a 
parson whose duty it is to repair, in case 
he executed the repair without giving 
notice to the authority, I am unable to 
understand why the word '' repair " 
should be left out of that section, which 
follows immediately after a section deal- 
ing with repairs, and is in its turn fol- 
lowed by another section — section 24 — 
also dealing with repairs, and giving fresh 
powers to the authority in respect of 
them. I am forced to the conviction 
that section 23 was inserted with a view 
to the punishment of a specific offence — 
namely, the altering, from the point of 
view of safety, of a bank which had be^i 
previously sanctioned — for example, by 
lowering it where it has been previously 
ordered to be kept of a certain height — 
and that it does not apply to, and was 
not intended to apply to, what I may 
call the temporary removal of portions 
of the bank for the purpose of repair. 
The only repair requirod in a particular 
case may consist in putting in one new 



plank for an old one. If it had beeii 
intended to subject persons liable to 
repair to a penalty for merely, as it were, 
touching the bank without obtaining the 
previous written consent of the authority, 
I think the language of the section would 
have more clearly expressed that inten- 
tion. I therefore think, although I folly 
recogniBe the weight of the argument 
which has been addressed to us on behalf 
of the appellants, that it was not intended 
to make conduct such as that of the 
respondents in this case the subject of a 
penalty. This penalty was not meant to 
be inflicted where the only act done was 
an act of repair as distinct frvm an act 
of alteration without the sanction of the 
authority. In such a case the authority 
are left to their other remedies, civil or 
criminal, in respect of want of repair or 
negligent repair. 

I therefore think that the decision of 
the learned magistrate was right. 

Ridley, J. — ^Afber having experienced 
some doubt during the argument, I have 
arrived at the same conclusion as has 
been so clearly expressed by my Lord. 

I can well understand, from the pcnnt 
of view of policy, the importance of pre- 
venting interference with flood works. 
I alciO recognise that it could plausibly be 
argued that the word ''alteration" in 
section 23 of this Act is to be read as 
having a meaning beyond its <»*dinarj 
meaning, and as including repair. But, 
before yielding to these arguments, I 
think one must look at the other provi- 
sions of the Act in order to ascertain 
whether the word as used in that section 
was meant to bear that meaning. Having 
considered these provisions, and having 
listened to the able arguments that have 
been addressed to us, I have come to the 
conclusion that the term is not meant to 
be used in that wide sense. The chief 
ground upon which the appellants' 
counsel relied was that the term *' flood 
works'' as defined in section 2 does 
include repair; that by section 5 it is 
provided that the flood works shall be 
subject to and in accordance with such 
plans as the Metropolitan Board of Works 
(now the London County Council) may 
cause to be prepared, and that *^ altera- 
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tion'' in aection 23, being a wide term 
and embracing all the operations included 
in ^' flood works," must include repairs. 

It is necessary to consider the parts 
of the Act in their relation to each 
other. Section 2 defines '' flood works " 
as including the construction, alteration, 
reconstruction, repairing, raising, Ac,, of 
any bank, &c. The Act is not dealing 
with a river which had never been within 
artificial banks before 1879. In defining 
the expression ** flood works " it is indicat- 
ing what is to be done with a view to 
making the banks safer and better than 
they were before. A portion of the work 
to be done must necessarily consist of 
repairs, and therefore in '' flood works " it 
was necessary to include repairs. The 
portion of the Act which is under the 
heading '* Execution of Works," and ex- 
tends from sediion 5 to section 21, stands 
as it were by itself, and relates to the 
making, execution, and carrying into eflfect 
of the original works by which the river 
will be kept within its banks. The 
immediately subsequent part of the Act 
relates to the maintenance of the banks, 
and comprises only three sections — 
namely, sections 22, 23, and 24. Sec- 
tions 22 and 24 have to do with the 
repairs, and impose upon the persons 
who provide for the execution of the 
works — in the present case ' the re- 
spondents — the obligation of maintaining 
and repairing the banks — ^not the flood 
works, but the banks. They are no 
doubt also the persons who are liable to 
provide for the execution of the flood 
works, but that expression only comes in 
there by way of description. What these 
persons are by these two sections liable 
to repair are the banks ; and by the latter 
section — section 24 — they are subject to 
the further liability that, if they do not 
keep the banks in repair, proceedings may 
be taken to compel them to do the 
repairs properly. Now in each of these 
two sections, 22 and 24, the word 
** repair " is found, and these sections are 
olmously directed to that kind of work. 
Under the one the respondents in this 
case would be liable to indictment if 
they did not maintain the banks in 
repair ; and under the other the authority 
can compel them to do the work. 

Kow, as section 23 is found in between 



and closely connected with these two 
sections relating to* repair, the argument 
may no doubt be advanced that the word 
^* alteration " in section 23 must be taken 
to include repair. I think, however, tiiat 
the stronger argument, and the one which 
ought to prevail, is that in section 23 the 
word '^ alteration '' alone occurs and not 
the word ^ repair.'' I can well understand 
that whilst the obligation of executing the 
works in the first instance, subject to 
particular conditions only, is imposed 
upon certain persons, and whilst the 
obligation of maintaining and repairing 
the kMinks under certain conditions only 
is put upon the persons who were to pro- 
vide for the execution of the worl^, a 
further provision was required directed 
against any person who might choose to 
make an alteration in the banks. The 
Act has thus created a complete and satis- 
factory "flood works system." Under 
the section last referred to, if any person 
ventures without the written sanction of 
the authority to interfere with or alter a 
bank or to do anything to make it dif- 
ferent firom what it was before, so as to 
affect the security of the adjacent pro- 
mises, then he shall be liable to a penalty. 
That is, as it seems to me, the only effect 
of this section. I think that this section 
upon careful search would probably be 
found to exist in other Acts relating to 
other rivers, and that it is a general pro- 
vision which the Legislature think it 
necessary to insert in every case in order 
to prevent any unauthorised interference 
with the banks which have been con- 
structed for the protection of property. 
For these reasons, I think, although the 
point is an arguable one, that the decision 
of the learned magistrate was right. 

Dablino, J. — I am of the same opinion. 
Counsel for the appellants contends that 
the term alteration in section 23 has 
the same meaning as '' flood works," which 
is defined in section 2 as including, 
amongst other things, the alteration of a 
bank, and also the repair of a bank. To 
that I cannot assent. It seems to me 
that, though a wrongdoer damaging a 
bank would be making an alteration in 
the bank for which he was liable to a 
penalty under section 23, he could not 
rightly be said to be doing '* flood works " 
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under section 2. Unlesa he oould be said 
to be doing flood works the contention of 
the appellants is not well founded. More- 
over, it seems to me that the work in 
question in this case, which is a mere 
urgent repair of an existing barrier 
against the water, which had become 
defective owing to the lapse of time, is 
not an alteration within the meaning of 
section 23. If the Legislature had in- 
tended the section to apply to a work of 
that description, I think they would have 
made use of one of the other terms which 
occur again and again in the earlier sec- 
tions of the Act, the most appropriate 
being the word '* repair." 

Appeal dismiased. 

Solicitors — Seager Berry, for appellants ; 
Rose k Co., for respondents. 

[Reported by J, Ritchie^ &q., 
Ba/rritter'at'Law, 
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revertwn^ hamng made the nsoessary xfrue- 
turcU cUteraHonif claimed to recover the 
expense of so doirig from the defendant : — 
Held, that the expenses were not recover- 
able by fneans of an action in the High 
Court, the only remedy of the plaint^s 
being under section 101, sub-section 8 of 
the Act, 

Homer V. Franklin ([1905] M.C. 84; 
74 L. J. K.B. 291 ; [1905] 1 K.B. 479) 
appUed, 

Goldstein v. Hollingsworth ([1904' 
M.C. 266 ; 73 L. J. K.B. 826 ; 1904 
2 K.B. 578) and Morris v. Beal ( 1904' 
M.C. 299; 73 L. J. K.B. 830; [1904 
2 K.B. 585) considered. 



[IN THE COURT OP APPEAL.] 
Vaughan Williams, L. J. ^ 
Stibling, L. J. I Stucket and 

Flvtgher Moulton, L.J. > others v. 
1906. I HooKB. 

May 3. J 

[76 L. J. K.B. 604.] 
Landlord and Tencmt — Lease — Covenant 
to Fay Outgoings — Factory Acts — Under- 
groufSd Bakehouse — Structural Alterations 
— Recovery of Expenses — Jurisdiction of 
High Court — Factory and Workshop Act, 
1901 (1 Edw. 7. c. 22), s, 101, sub-s, 8. 

A lease of an underground bakehouse 
contained a covenani by the lessee to pay 
aU outgoings which might be imposed upon 
the demised premises or upon the landlord 
or tenant in respect thereof During the 
lease the district council refused to certify 
under section 101, sub-section S of the 
Factory and Workshop Act, 1901, that the 
premises were suitable for ^ purpose of 
being used as an underground bakehouse^ 
on the ground that structural alterations 
were necessary. The defendant, who vxm 
assignee of the lease, applied under the 
same sub-section to a Court of summary 
jurisdiction to apportion, and that Court 
apportioned, the eocpenses between the lessors 
and lessee. The plaintiffs, assignees of the 



Appeal from the judgment of Warring- 
ton, J., sitting as an additional Judge in 
the King's Bench Division. 

The action was brought by the assignees 
of the reversion against the assignee of 
the term created by an indenture of lease 
dated March 24, 1886, and containing the 
covenant hereinafter mentioned. By this 
lease the lessors, trustees of the will of 
Robert James Stuckey deceased, demised 
to the lessee a messuage or tenement and 
premises. No. 21 Caledonian Road, Isling- 
ton, then used as a baker's shop, together 
with all vaults, areas, and appurtenances 
to the said premises belonging, from 
June 24, 1888, for the term of twenty-one 
years, at the yearly rent of 65/., payable 
quarterly. The lessee covenanted (inter 
alia) to bear, pay, and discharge the main 
drainage and sewers rate, and all other 
Parliamentary and parochial rates and 
taxes, and all burdens, duties, assessments, 
outgoings and impositions whatsoever, 
which then were or at any time or times 
during the said term should be rated, 
taxed, charged, assessed, or imposed on 
the said premises thereby demised, or any 
part thereof, or upon the landlord or 
tenant in respect thereof, or of the rent 
by the said lease reserved (landlord's 
property tax only excepted). 

Subsequently the reversion expectant 
on the termination of the lease became 
vested in the plaintiffs and the term 
became vested in the defendant, who used 
part of the premises as an underground 
bakehouse. While the defendant was so 
occupying the premises, the Islington 
Borough Council, under section 101, sub- 
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section 8 of the Factory and Workshop 
Act, 1901,^ refused to certify that the 
premises were suitable for the purpose of 
being used as an underground bakehouse, 
on the ground that certain structural 
alterations were necessary. The plaintiffs 
having executed the necessary alterations 
as hereinafter stated, claimed to recover 
the expense of so doing under the terms 
of the covenant above mentioned. 

For the purposes of the action the 
defendant admitted the following facts : 

The premises in question are situate 
within the Metropolitan borough of 
Islington and within the Metropolitan 
police district. On February 12, 1903, 
the Islington Borough Council refused to 
certify under section 101, sub-section 8 
of the Factory and Workshop Act, 1901, 
that the bakehouse in the basement of 
the said premises was suitable for the 
purpose of being used as an underground 
bakehouse. On December 29, 1903, the 
defendant laid an information before the 
magistrate sitting at the Clerkenwell 
PoUce Oourt. This information was 
addressed to the plaiotiffs, and was, so 
&r as material, as follows : '* Whereas you 
are the owners of the premises No. 21 
Caledonian Road aforesaid a place let as 
a bakehouse for which a certificate re- 
quired by s. 101 clause (8) of the Factory 
and Workshop Act, 1901, cannot be 
obtained unless structural alterations are 
made, and the occupier'' — that is, the 
defendant — ''alleges that the whole of 
the expenses of the alterations ought to 
be borne by you the owners, and the 
occupier has applied that the Court 
should make such order concerning the 
expenses as appears to the Court to be 

(1) Factory and Workshop Act, 1901, a. 101, 
Bub-B. 8 : ** Where any place has been let as a 
bakehouse, and the certificate required by this 
section cannot be obtained unless stmotoral 
alterations are made, and the occupier alleges 
that the whole or part of the expenses of the 
alterations ought to be borne by the owner, he 
may by complaint apply to a Court of sum- 
mary jurisdiction, and that Court may make 
Buch order concerning the expenses or their 
apportionment as appears to the Court to be just 
and equitable, under the circumstances of the 
case, regard being had to the terms of any 
contract between the parties ; or in the alter- 
natfye the Court may, at the request of the 
occupier, determine the lease." 



just and equitable, or, in the alternative, 
that the Court may determine the lease 
of the said premises dated March 24, 1886, 
and made,'' &c, ** which lease has been 
duly assigned to the said occupier. You 
are therefore hereby summoned to appear 
before the Court of Summary Jurisdiction 
sitting at the Clerkenwell Police Court on 
Tuesday, January 5, next at the hour of 2 
in the afternoon to answer to the said 
information and to show cause why the 
cost of such alterations should not be 
borne by you, or, in the alternative, why 
the said lease should not be determined." 

On December 29, 1903, the magistrate 
issued a summons directed to the plaintifis, 
whereby they were summoned to appear 
to answer the information and shew 
cause as stated in the above information. 

On January 26, 1904, the magistrate, 
after hearing the defendant and the 
plaintiffs, ordered that the expenses of 
the structural alterations should be 
apportioned as follows : Three- fourths to 
be paid by the plaintiffs and one-fourth 
by the defendant. The cost of the altera- 
tions had been agreed between the parties 
at the sum of 2001. 

The necessary alterations were executed 
by the plaintiffs at a cost of 170/. 10«. Id. 

The defendant was at the time when 
the borough council refused to certify as 
aforesaid, and had been from thencefor- 
ward until the date of the action, in occu- 
pation of the premises, and during the 
whole of his occupation had used the 
portion of the premises upon which the 
alterations were executed as and for an 
underground bakehouse. 

The foregoing fisusts having been ad- 
mitted, the plaintiffs claimed the sum of 
170/. 10«. If/., the amount actually ex- 
pended by them in making the structural 
alterations. The defendant paid into 
Court 50/., being one- fourth of the sum 
agreed as the cost of doing the work. 
Warrington, J., gave judgment for the 
plaintiffs for 120/. 10«. Id. 

The defendant appealed. 

Danekioerts, K.C.<, and Kerly, for the 
appellant. — This action is not maintain- 
able — Homer V, Franklin [l906].* That 

(2) [1905] M.C. 84 J 74 L. J. K.B. 291; 
[1906] 1 K,B. 479. 



Digitized by 



Google 



304 



CASES C0N19BCTED WITH 



Stuckey v. Hookb, App. 
case was decided under section 14 of l^e 
Act; but precisely the same principles 
apply to a case under section 101, sub- 
section 8. The effect of the legislation in 
the Factory Acts relating to expenses of 
structural alterations to bakehouses under 
section 101, sub-section 8, and the ex- 
penses of providing means of escape in 
case of fire under section 14, is to exclude 
them from the operation of covenants to 
pay outgoings in leases between the owner 
and occupier of the tenements in question, 
except in so fiir as those covenants are 
material in arriving at the proportion 
which is just' and equitable as between the 
parties. Strictly speaking, not even the 
sum paid into Court is recoverable in this 
action. At any rate, until the County 
Court Judge under section 14 or the Court 
of summary jurisdiction under section 101 
of the Factory and Workshop Act, 1901, 
has pronounced upon the question what is 
just and equitable, no obligation exists 
under the covenants in leases with regard 
to expenses of this kind — Monk v. Arnold 
[]902].8 Warrington, J., conceived himself 
bound by the decisions in Goldstein v. 
ffoUing^worth [i904] * and Morris v. Beal 
[19041 * to hold that these expenses were 
outgoings within the meaning of the cove- 
nant in the lease ; and so they are when the 
Court of summary jurisdiction has to deal 
with the apportionment of the expenses. 
It was not necessary to the decision in 
either of those cases to hold that an action 
was maintainable in the High Court to re- 
cover the expenses as outgoings within 
the meaning of the lessee's covenant. The 
actual decisions in both cases are oon- 
sistent with the decision in Homer v. 
FrcmkUn ^ — namely, that the recovery of 
these expenses by means of an action on 
the lessee's covenant to pay outgoings is 
a matter outside the jurisdiction of the 
High Court. 

Eldon Bankes, K.C., and R, Ctmningham 
Glen^ for the respondents. — Each of the 
learned Judges in Goldstein v. ffoUings- 
tvorth ^ held, as one of the grounds for the 
judgment, that a lessor who has to pay 
expenses of structural alterations to ,an 

(3) 71 L. J. K.B. 441 ; [1902] 1 K.B. 761. 

(4) [1904] M.C. 266 ; 73 L. J. K.B. 826 ; 
[1904] 2 K.B. 678. 

(5) [1904] M.C. 299; 73 L. J. K.B. 830; 
[1904] 2 K.B. 585. 



underground bakehouse may recover the 
amount paid from the lessee under the 
covenant by the latter to pay outgoings. 
Warrington, J., rightly held himuself 
bound by those holdings. Romer, L.J., 
in the last paragraph of his judgment in 
ffomar v. FrankUn^'^ intimated that the 
decisions in Goldstein v. HoUingsworth,^ 
and in Morris v. Beal ^ which followed it| 
are inconsistent with the decision in 
Homer v. FrankUn,^ This would be so if 
the last-named case had been a decision 
upon section 101, sub-section 8. Bat it 
was not. It was decided upon section 14, 
sub-section 4, to which very different con- 
siderations apply. Under section 14 the 
expense of providing ^ctories and work- 
shops with means of escape in case of fire 
is directly imposed upon the owner, who 
for his relief may apply to a County Court 
Judge to have the expense apportioned. 
Under section 101 no duty is imposed 
upon either owner or oocupier to make, 
or incur any expenses in making, struc- 
tural alterations to an underground bake- 
house. If the occupier does make them 
and the Court of summary jurisdiction 
apportions the expense, the apportioned 
part payable by the owner becomes an 
outgoing within the meaning of the 
covenant in the leac^e, and none the less 
if by arrangement between the parties 
the owner does them in £ftot instead of 
the oocupier. When the latter has ex- 
pressly covenanted by the terms of Ids 
lease to pay such expenses, the magistFate 
has no jurisdiction to make any appor- 
tionment — Morris v. Beal.'^ The oUiga- 
tion on the covenant remains and the 
jurisdiction of the High Court is not 
ousted. 

Counsel for the appellant were not 
called upon in reply. 

Yauohak Williams, L. J. — This appeal 
must be allowed. As I understand the 
judgment of Mr. Justice Warrington, he 
decided as he did because he thought that 
the two cases of GiMstein v. HoUings- 
worth ^ and Morris v. Beal ^ bound him to 
do so. I cannot agree in that view. It 
is plain that the decision in Goldstein v. 
HoUingswoTthy^ so £u* from supporting 
the contention that the EUlgh Court, as 
the Court to decide this case, has any 
jurisdiction, in reality supports the oon- 
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trary contention. It was a Case stated by 
a magistrate. The judgment assumed 
that the magistrate had jurisdiction in 
the matter, and only dealt with the ques- 
tion whether his decision was right or 
wrong ; and the Court decided that the 
Case ought not to be sent back to the 
magistrate, the grounds of this decision 
being that, if the Case were sent back, the 
only thing the magistrate could do would 
be to order that the lessee should pay the 
outgoings according to the terms of his 
covenant. That case, therefore, is not 
conclusive of the question raised in this 
action. 

The question we have to consider is 
whether there is jurisdiction in the High 
Court to hear and determine this cause, or 
whether the effect of the legislation is 
that the magistrate, sitting as a Court 
of summary jurisdiction, is by section 101, 
sub-section 8 of the Factory and Work- 
shop Act, 1901, the statutory tribunal 
before whom these questions must be 
decided. In Homer v. Frcmklin • we so 
decided, and there is no reason why our 
judgment in that case should not apply 
in principle to the present case. It is 
said that Lord Justice Homer in the last 
passage of his judgment in Homer v. 
Franklin ^ reserved the right to consider 
the question whether Goldstein v. HoUings- 
worth* and Morris v. Beal^ are con- 
sistent with Homer v. Franklin} It is 
true that the Lord Justice reserved the 
right to consider the grounds on which 
those two cases were decided ; but he did 
not mean thereby to leave open any 
question upon the point decided in Homer 
V. FrankUn ^ — namely, that in a case under 
section 14 of the Act the High Court is 
not the proper tribunal in which to re- 
cover these expenses ; he only meant that 
he desired to reserve the question whether 
the grounds of the decisions in Goldstein 
V. HoUingsworth^ and Morris v. Beal,^ 
arising upon an enactment very similar 
in its effect to section 101, sub> section 8, 
were not inoonf^istent with that decision. 

I have considered both the cases men- 
tioned. In Morris v. Beal^ the Lord 
Chief Justice purported simply to follow 
Goldstein v. BoUingsvoortk ^ ; and, so far 
as the actual decision in Goldstein v. 
HoUingsvoorth* is concerned, it is not in 



any way inconsistent with Homer v. 
FrankUn^ Then why does not the deci- 
sion in that case apply ! It is said that 
that case was decided upon a different 
section ; but it only differs in two imma- 
terial respects — first, in that a different 
party makes the application — in that case 
the owner, and in this the occupier — 
which makes no difference ; and secondly, 
in that section 101, sub-section 8, contains 
the words '^ regard being had to the terms 
of any contract between the parties," 
which merely state in express terms what 
we decided to be the law under section 14 
without express words. Therefore there 
is no reason why the present case should 
not be covered, and in my judgment it is 
covered, by the decision in Homer v. 
Franklin,^ This appeal must therefore be 
allowed. 

Stirling, L.J. — I am of the same 
opinion, and have nothing to add. 

Fletcher Moulton, L. J. — I agree, and 
only wish to add that in my opinion sec- 
tion 101, sub-section 8 of the Act of 1901 
makes the Court of summary jurisdiction a 
statutory arbitrator to decide how the ex- 
penses of these alterations are to be appor- 
tioned. That Act put a burden upon 
persons who were continuing to use under- 
ground bakehouses. It was impossible to 
enact in the statute itself what would be 
an equitable apportionment of that burden 
between the owner and occupier of the 
bakehouse, because the circumstances 
must vary in each case, and so the Legis- 
lature took the wise course of appointing 
a public statutory tribunal to decide what 
would be just and equitable under the cir- 
cumstances of the case. It was intended 
that the decision of the magistrate should 
be final ; and in coming to that decision 
the contract between the parties is to be 
taken into consideration, but only as one 
of the circumstances in the case, with a 
view of deciding what is just and equitable 
under all the circumstances. 

Appeal aHoioed, 



Solicitors — Yoang & Sons, for appellant ; 
Qellatlj & Son, for respondents. 

IBeported hy W. Huuey Gr\fith, Etq. 
Barriiter-at'Lanf. 



Digitized by 



Google 



306 



CASES CONNECTED WITH 



RiDLETy J. ^ 

Darling, J. I o„^ 

Bray J > ^* 

1906 I ^^^^ MONSTED, LiM. 

June 21. J 

[76 L. J. K.B. 629.] 

Margarine — Importation otherunsethan 
in Packages Marked ^^ Margarine" — Con- 
viction — Qtieation of Fact — Eight of 
Appeal — Sale of Food and Drugs Act^ 
1899 (62 dh 63 Vict. c. 51), m. 1, 25, 28. 

No appeal on a question of faet lies to 
quarter sessions from a conviction by Jus- 
tices under section 1 of the Sale of Food 
and Drugs A ct, 1 899. So held by Ridley, J. , 
and Darling, J. (Bray, J. ^ dissentients). 

Rule nisi directed to the Justicee of the 
Essex Quarter Sessions calling on them to 
shew cause why their order allowing an 
appeal from petty sessions should not be 
quashed. 

The respondents, Otto Monsted, Lim., 
had been convicted at petty sessions 
under section 1, sub-section 1 (a) of the 
Sale of Food and Drugs Act, 1899,^ for 
importing margarine into the United 
Kingdom which was not in packages con- 

(1) Sale of Food and Drugs Act, 1899, s. 1, 
sab-8. 1 : "If there is import^ into the United 
Kingdom any of the following articles, namely: — 
{a) margarine or margarine- cheese, except in 
packages conspicnonsly marked * Margarine ' or 
* Margarine-cheese,' as the case may require 
... the importer shall be liable, on summary 
conviction, for the first offence to a fine not 
exceeding twenty pounds^ for the second offence 
to a fine not exceeding fifty poands, and for 
any subsequent offence to a fine not exceeding 
one hundred pounds." 

Section 1, sub-section 2 : *< . . . prosecutions 
for offences under this section shall be under- 
taken by the Commissioners of Customs ; and 
subject to the provisions of this Act this section 
shall have effect as if it were part of the 
Customs Consolidation Act, 1876." 

Section 26 : *' In this Act, unless the context 
otherwise requires . . . Other expressions have 
the same meaning as in the Sale of Food and 
Drugs Acts, and an offence under this Act shall 
be treated as an offence under those Acts." 

Section 28 : " This Act may be cited as the 
Sale of Food and Drugs Act, 1899, and the 
Sale of Food and Drugs Act, 1875, and the Sale 
of Food and Drugs Act Amendment Act, 1879, 
and the Margarine Act, 1887, and this Act may 
be cited collectively as the 'Sale of Food and 
Drugs Acta, 1875 to 1899, and are in this Act 
referred to as the Sale of Food arid Drugs 
Acts." 



spicuon^ly marked ''Margarine." The 
substance imported was oleo-piargarine, 
which the respondents contended was not 
margarine, but a constituent of margarine 
only. Expert evidence was called, and 
the respondents were convicted and fined 
3/. lOs, 6d. and costs. 

Upon appeal to quarter sessions against 
this conviction, it was contended on behalf 
of the applicants, the Customs authorities, 
that there is no appeal to quarter sessions 
on a question of fact as regards an offence 
under section I on the ground that by 
sub-section 2 Mt is provided that this 
section shall have effect as if it were part 
of the Customs Consolidation Act, 1876 
(39 (fe 40 Vict. c. 36), under which Act it 
was admitted there is no appeal. 

On behalf of the respondents it was 
contended that the above provision in 
sub-section 2 was governed by the words 
*' subject to the provisions of this Act " 
in the same sub-section, and that by 
section 25 ^ an offence under the Act 
is to be '' treated as an offence'' under 
the Sale of Food and Drugs Acts as 
defined in section 28,^ in which case it 
was contended an appeal would lie. 

The objection was overruled, and as 
the applicants then offered no evidence in 
support of the conviction the quarter 
sessions allowed the appeal. This rule 
was then obtained by the applicants. 

ffume-WiUiams^ K.C,^ and /. Etoart 
Walker {Frank Dodd with them), for the 
respondents, shewed cause. — By section 25 
of the Food and Drugs Act, 1899, an 
offence under that Act is treated as an 
offence tinder the Sale of Food and Drugs 
Acts, of which, by section 28, the Sale ot 
Food and Drugs Act, 1875, is one, which 
by section 23 gives an appeal to quarter 
sessions. The object of all these Acts is to 
prevent the sale of adulterated material, 
but the Act of 1899 for the first time 
enables the authorities to intercept it at 
the port of entry. The real difficulty is 
contained in section 1, sub-section 2 of the 
Act of 1899. That section is not intended 
to touch upon the mode of prosecution, 
because it says " subject to the provisions 
of this Act"— that is, those contained in 
section 25. The intention is to apply to 
the Act of 1899 such parte of the 
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Customs Consolidation Act, 1 876, as are 
applicable other than those relating to 
the method of prosecution. The Act of 
1876 in fiftct contains no procedure for 
dealing with offences, for section 218, 
which regulated it, had been repealed and 
replaced by another section ^ before the 
passing of the Act of 1899, and the 
Legislature has not referred to the sub- 
stituted section. '* Subject to the provi- 
sions of this Act" means subject, inter 
a/ta, to an offence under the Act of 1 899 
being treated as an offence under the 
Food and Drugs Acts. 

The Attorney- General {Sir J, Laweon 
Walton, K,C,) and R. D. Muir, for the 
applicants in support of the rule. — The 
intention of section 1 of the Act of 1899 
was to create a new offence and to add 
it to those contained in the Customs 
Consolidation Act, 1876, which also deals 
with offences committed before the goods 
are sold to the public, to be dealt with 
by the Customs officials and not by the 
police. It would be anomalous to grant 
an appeal with regard to this particular 
offence which is not allowed in these 
analogous cases. As to these the Act of 
1876 is a complete code. The tribunal 
which deals with offences under the 
Customs Consolidation Act, 1876, can 
deal with this offence, which belongs to 
the same category ; and as there are elabo- 
rate precautions in sub-sections 3, 4, 5, 
and 6 of section 1 of the Act of 1899 to 
prevent mistakes of fact on the part of the 
authorities, there is no necessity for an 
appeal. The words ^' subject to the pro- 
visions of this Act" can be amply 
satisfied — for instance, by reference to 
sub-sections 3, 4, 6, and 6 of section 1, and 
by sections 6 and 17, sub-section 2, and 
others. Under section 4 of the Food and 
Drugs Act, 1879, which creates the only 
new offence in that Act, there is no 
appeal, so that it is not tlear which of the 
<* offences under those Acts " is referred 
to in section 25, those as to which there 
is or is not an appeal. Section 25 is an 
interpretation clause, an unusual place in 
which to confer a right of appeal. 

(2) Repealed by section 14 and sohednle of 
the Oustoms and Inland Revenue Act, 1879 
(43 k 43 Vict. c. 21), and replaced by section 11 
of the latter Act. 



" Treated as an offence " means that an 
offence under the Act of 1899 shall be 
taken to mean an offence under the Food 
and Drugs Acts for the purpose of 
imposing penalties for second and sub- 
sequent offences. With regard to the 
words "unless the context otherwise 
requires," section 1 clearly shews an in- 
tention to put offences under it in the 
category of offences dealt with by the 
Customs authorities. And by section 20 
of the Sale of Food and Drugs Act, 1875 
(38 & 39 Vict. c. 63), prosecutions must 
be under the Summary Jurisdiction Act, 
1848 (11 & 12 Vict. c. 43), and, if the 
respondents are right, prosecutions under 
section 1 must also be under that Act. 
That would render meaningless the 
provision that the Act of 1899 was 
to be treated as if part of the Customs 
Consolidation Act, 1876, which Act, 
also, is in many respects contradictory 
of the Summary Jurisdiction Act, 1848. 
In no instance has an appeal been 
given against a Revenue department 
without giving a reciprocal right. An 
appeal can only be given by express 
words, not by implication — Beg. v. Stook 
[1838] * — unless necessary — Rex v. Surrey 
JuMces [1788].'* 

[He also referred to EUdon, Ex parte 

[1882].*] 

In Reg. v. Svarey Justicee [i869] ® and 
Tracey v. Pretty [1901],^ where it was 
held that an appeal was given by refer- 
ence, the words were that '*like pro- 
ceedings '' could be taken. Section 28 of 
the Act of 1899 only provides that the 
statutes shall be cited, not read together. 

Beat, J. — I have the misfortune in 
this case to differ from my learned 
brothers. I am of opinion that this Act 
does give an appeal, and that the order 
made by quarter sessions ought not to be 
quashed. 

The section relied upon is section 25 of 
the Food and Drugs Act, 1899, and the 
words are: ''an offence under this Act 

(3^ 8 Ad. & E. 405. 

(4) 2 Tenn Rep. 604. 

(5) 51 L. J. M.G. 94 ; tub nom. Reg. v. MiddU- 
tew JwHeet, 9 Q.B. D. 41. 

(6) 39 L. J. M.O. 49 ; L. R. 5 Q.B. 87. 

(7) [1901] M.O. 18; 70 L. J. KB. 234; 
[1901] 1 K.B. 444. 

X2 
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shall be treated as an offence under those 
Acts." The first question is whether an 
offence under section 1 of the Act is an 
offence under the Act. I think it is. The 
words ought to be read according to their 
natural interpretation, and I see no 
reason for saying that an offence under 
section 1 is not an offence under the 
Act. Then come the words, ''shall be 
treated as an offence under those Acts," 
and these are very wide words. They 
seem to me to imply that certain proceed- 
ings shall be taken, and that certain 
consequences will follow. Certain penal- 
ties are provided, and those penalties will 
be enforced in the same way as under 
'^ those Acts," and, if there be an appeal 
provided by them, then an appeal lies also. 
It is a very difficult Act to construe, but 
I can only read these words in their 
ordinary signification, and in their ordi- 
nary signification it seems to me they 
involve a right of appeal, and of course 
the same right of appeal that is given in 
the Acts referred to. I believe that under 
the other Acts a right of appeal is given 
to both parties, and if so both parties can 
appeal here. 

There is one other expression to be 
dealt with, and that is '' unless the con- 
text otherwise requires," in section 25, 
and I have to look, of course, to section 1, 
sub* section 2. If the words of the section 
were, " and this section shall have effect 
as if it were part of the Customs Con- 
solidation Act," I think I should be 
obliged to hold that the context did 
otherwise require ; but it says specially, 
"and subject to the provisions of this 
Act this section shall have effect" — ^in 
other words, that the provisions of the 
Act of 1899, where they differ from those 
of the Customs Consolidation Act, shall 
prevail. It is said that the words are 
pointed to the provisions in other sub- 
sections of section 1. If that be so, it 
would read, ''and subject to the pro- 
visions of this section," not " of this Act." 
Section 25 is one of the provisions of the 
Act, and it seems to me that it applies, 
and that its provisions are to prevail 
over those of the Customs Consolidation 
Act, 1876. There is nothing in the wordp 
" unless the context otherwise requires," 
because sub section 2 has itself provided 



that where there is any conflict this Act 
shall have precedence. 

Under these circumstances it seems to 
me that there was an appeal, and that 
the order of quarter sessions allowing it 
should stand. 

Dablino, J. — I am of a different 
opinion. The Act of 1899 is a most 
difficult one to construe so as to put an 
intelligible and consistent meaning upon 
all parts of it. But I have come to the 
conclusion that it was intended, as was 
argued on behalf of the applicants, to 
make an addition to what amounts to 
a code for matters which are dealt with 
by the Customs authorities. The Act, 
in section 1, is directed to the providing 
of precautions against the importation 
of agricultural and other produce in- 
sufficiently marked. That having been 
secured by sub* section 1 of section 1, 
sub-section 2 says that, " subject to the 
provisions of this Act this section shall 
have effect as if it were part of the 
Customs Consolidation Act, 1876." If it 
is to have effect as if it were part of that 
Act, then there would be no appeal from 
a conviction. When, just before the 
words I have read, the section says, 
"prosecutions for offences under this 
section shall be undertaken by the Com- 
missioners of Customs," I think what was 
intended was to put this new offence 
created by section 1 among the offences 
with which the Commissioners of Customs 
are permitted and obliged to deal, and 
that what is intended by this section to 
be effected is that the proceedings 
followed shall be consistent with those 
which are taken for other offences in 
which it is the duty of the Commissioners 
of Customs to prosecute for offences 
against the Customs Consolidation Act, 
1876. 

Now the point against this construc- 
tion is this : The words in section 1, sub- 
section 2 of the Act of 1899 are *' subject 
to the provisions of this Act." If I 
could see that there were in this Act 
some definite, plain, tmmistakable pro- 
visions which led to a conclusion different 
fix>m that which I have expressed, I 
should say that it was intended to take 
this matter out of the kind of code 
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binding upon the Commissioners of 
Customs, and to have offences under this 
section treated in a different way. Sec- 
tion 25 says, *' unless the context other- 
wise requires," certain things shall have 
certain meanings, and, among other 
things, '^ an offence under this Act shall 
be treated as an offence under those 
Acts " — ^that is, under those Acts which 
may be cited as the Sale of Food and 
Drugs Acts. I do not think that to say 
that an offence under this Act shall be 
treated as an offence under those Acts 
is a sufficiently plain way of saying that, 
although the Oommissionera of Customs 
are to prosecute, the incidents of that 
prosecution shall be different from the 
incidents in other cases where they pro- 
secute, in this respect — ^that, whereas there 
would be no appeal in those other prose- 
cutions, there shall be an appeal in such 
a prosecution as this. The words are by 
no means clear. I perfectly well recog- 
nise that they may be read as my brother 
Bray reads them. But the fact that they 
are not dear leads him to one conclusion 
while it leads me to another — ^namely, 
that because they are not clear they can- 
not be held to take this case, where the 
Commissioners of Customs prosecute, out 
of the ordinary course of such prosecu- 
tions, and to put it, as &r as the pro- 
cedure only goes, under the provisions of 
different Acts of Parliament. 

I do not think that the words " subject 
to the provisions of this Act " necessarily 
oblige one to take that view ; and there- 
fore I have come to the conclusion, 
though not without a great degree of 
hesitation, and not with very much cer- 
tainty, that my'opinion is the right one — 
that no appeal lies. 

BiDLET, J. — I have come to the same 
conclusion as my brother Darling. But 
I agree also with my brother Bray in 
thinking that this Act of Parliament is a 
very difficult one to construe. I think, 
however, that on the whole the best con- 
clusion we can arrive at is to say that the 
intention was that this offence, for which 
the Commissioners of Customs only can 
prosecute, was intended to Mi within the 
code which may be called the Customs 
code. It is true that that does not 



appear in so many words in the Act, and 
it is true that the first section which 
deals with this particular offence is part 
of an Act of Parliament which deals with 
many other things which do not fioM within 
the department of the Customs, but which 
do fall within the same province as the 
other Acts relating to the sale of food 
and drugs. But upon the whole I think 
that must be taken to be the intention of 
the Act. Section 1 says that prosecutions 
of this kind are to be undertaken by the 
Commissioners of Customs, and " subject 
to the provisions of this Act this section 
shall have effect as if it were part of the 
Customs Consolidation Act, 1876." That 
appears to me prima facie to say that it 
is the latter Act to which one must 
look in order to deal with the provisions 
relating to these offences. It is true, as 
pointed out by my brother Bray, that 
the words " subject to the provisions of 
this Act" introduce some qualification. 
It is subject, therefore, to the provisions 
of this Act qualified in that respect, and 
only to that extent, that the particular 
offences are to be treated and this section 
is to have effect as if it were pari of the 
Customs Consolidation Act, 1876. 

Looking at the " provisions of this 
Act,'' it may first of all be said that they 
would be &irly, though not completely, 
satisfied by reference to the words in sub- 
sections 3 to 6 of section I ; but I think 
it right to observe that if that were the 
only intention the words should have 
been, ''subject to the provisions which 
follow in this section." The words, on 
the contrary, are, "subject to the pro-^ 
visions of this Act." I therefore prefer 
not to rest my view upon that somewhat 
narrow reading of the words " subject to 
the provisions of this Act," and to take 
section 25 as one of those provisions. 
Section 25 says, '' unless the context 
otherwise requires, " an offence under this 
Act shall be treated as an offence under 
the Sale of Food and Drugs Acts. 
Although the context does not require 
in so many words that this offence relating 
to the Customs authorities, and dealt 
with by them, shall be dealt wit^ 
otherwise than as an offence under the 
Sale of Food and Drugs Acts, I think I 
find in the context the intention that it 
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shall be. It is upon a different matter, 
and upon a different foundation : and I 
have considerable doubt whether my judg- 
ment would not be sufficiently founded 
upon those words alone. 

But there is another reason which has 
led me to the same conclusion. I think, 
though with hesitation, that we ought 
not to accede to the argument that the 
words '^ an offence under this Act shall 
be treated as an offence under those 
Acts" should be so interpreted as to 
carry with them a right of appeal. No 
decision has been cited to us in which it 
has been held that such words " treated 
as an offence'' will confer a right of 
appeal. I think that the word "pro- 
ceedings " is distinctly different, and am 
of opinion that the law laid down in the 
case of Eex v. Surrey/ Justices* is still 
good law, and that a right of appeal 
must be given either by the express 
words of a statute or by necessary implica- 
tion. I think it would be going too far 
to say that these words can confer such a 
right, when it is apparent that there is 
another way in which they can be satis- 
fied. I think these are sufficient reasons 
on which to found my judgment. But 
there is another one. I do not see how 
to get away from the fact that there is 
one offence under the Sale of Food and 
Drugs Act, 1879 — that under section 4 — 
which is not subject to appeal. How are 
we to deal with the words '* an offence 
under this Act shall be treated as an 
offence under those Acts" when an 
offence under those Acts does not always 
carry a right of appeal ? As I read the 
Acts, that of 1875 gives the right of 
appeal, and the appeal section was re- 
peated in the Margarine Act of 1887, 
s. 12 ; but whether intentionally or by 
some inadvertence, the particular offence 
— the only one — in the Act of 1879, 
which no doubt is not one of great 
magnitude, was not referred to. There- 
fore it is a &ct that there is one offence 
under those Acts as to which there is no 
appeal. How, then, can it be said that 
these words are apt to give a right of 
appeal ? They are certainly not apt, but 
extremely inapt, because there is one 
exception which makes a flaw in the 
argument — ^that is to say, there is one 



offence as to which the Act does not give 
a right of appeal at all. 

For these reasons, though with much 
hesitation, I have come to tiie conclusion 
that there is no appeal in the present 
case. 

Rule absolute. 

Solicitors — Solicitor of Customs, for applicants ; 
George Trenam, for respondents. 

[Reported hy W. L. L. BeU, Esq,, 
Barrister -at' Lam, 



Dablino, J. 

Ohankell.J.^ Fosst;.Bi^. 

May 10,11. 

[75 L. J. K.B. 675.] 
Justice of the Peace — Appeal — Special 
Case — Notice of Appeal — Disappearance 
of RespoTident — Impossibility of Service 
of Notice of Appeal amd Copy of Case — 
CrimiTiol Charge — Acquittal— Refusal of 
Justices to Commit Defendant for Trial 
— Jurisdiction to State Case — Summary 
Jurisdiction Act, 1857 (20 de 21 Vid. e, 43), 
s. 2. 

The High Court has no jurisdiction to 
entertain an appeal on a Case staled hy 
Justices, urUess there has been due service 
upon the respondent under section 2 of the 
Summary Jurisdiction Act, 1857, q/'notios 
of the appeal u>i^ a copy of the Case, or 
something equivalent thereto, even though 
the want of such service is due to the fact 
that the respondent has disappeared and 
caninot be found, 

Syred v, Oarruthers (27 L. J. M.0. 273 ; 
E. B. & E. 469) disHnguished, 

Semble, that where on an information 
charging the defendant with a purely 
criminal offence, which cannot he tried 
summarily, the Justices refuse to commit 
the defendant for trial, amd dismiss the 
information, ^ey have no power, on the 
application of the prosecutor, to stale a 
Case for the opinion of the High Court on 
the question whether their determinaUon 
was right in law. 

Ferens v, O'Brien (62 L. J. M.C. 70; 
11 Q.B. D. 21) distinguished, 

Reg. t;. London Justices (25 Q.B. D. 357) 
applvsd. 
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Case stated by Justices for the county 
of Surrey. 

On July 5, 1905, the respondent, 
Thomas James Best, was duly appointed 
by the conservators of Mitcham Common 
keeper of that common, at a weekly 
salary of 258. and uniform. His duties 
were to protect the common. He was 
not authorised to cut or sell trees, or to 
receive money for the conservators. 

On December 4, 1905, he sold to 
Messrs. Odd & Sons, a firm of cricket-bat 
makers, four willow trees, of which three 
were growing and one cut down. 

On December 5, 1905, he received for 
the trees the sum of 7Z., put the money 
into his pocket, and faUed to account to 
the conservators for it ; and gave a 
receipt for it in these terms : " Be- 
oeived from Messrs. Odd & Sons . . . 
the sum of seven pounds for quantity 
of willow wood, 7/. 5th Deer. 1905. 
Thomas James Biest [stamp], for Mitcham 
Common Conservators." 

An information was preferred by the 
appellant, Foss, against the respondent 
under section 68 of the Larceny Act, 
1861 (24 & 25 Yict. c. 96), charging that 
the respondent, being then a servant in 
the employment of the conservators of 
Mitcham Common, did receive for and on 
account of his said masters the sum of 
7/., and did feloniously embezzle the 
same. 

In due course the information came 
on for hearing before the Justices, the 
respondent not being represented by a 
solicitor, and the facts above stated were 
proved. 

On behalf of the appellant it was con- 
tended that the charge of embezzlement 
as set forth in the information had been 
fully proved; that the receipt given by 
the respondent with the addition to his 
signature of the words '^ for Mitcham 
Common Conservators" was conclusive 
evidence against the respondent that be 
received the sum of 7L for and on account 
of and in the name of his employers, the 
conservators; and that therefore the 
respondent should be dealt with as the 
law directed — namely, committed for 
trial. 

The Justices dismissed the information 
and refused to commit the defendant for 



trial, being unanimously of opinion that 
as the defendant was not authorised in 
any way to cut or to sell willow wood, 
or to receive money for or in the name or 
on account of the conservators, and did 
not in fact or in law do so, the offence of 
embezzlement had not been committed, 
and they relied on Beg, v. CuUum [1873],^ 
Beg. V. Coley [l887],* Beg. v. Earris 
ri864],3 and Beg. v. Bead [iBlsy The 
Justices, however, stated a Case. 

On March 16, 1906, the Case was 
delivered out to the appellant. 

Shortly afber the dismissal of the in- 
formation the respondent disappeared, 
and although repeated efforts had been 
made to find him they had been wholly 
unsuccessful. A letter containing a copy 
of the Case and notice of appeal sent to 
his last known address was returned 
marked '* Qone. No address,'' and these 
documents had not been served upon him 
within three days as required by the 
Summary Jurisdiction Act, 1857, s. 2,^ 
or at all. 

The question for the Court was whether 
the Justices had come to a correct deter- 
mination in law. 

W. de B. Herbert {Lewie Thomas with 
him), for the appellant. — The Court has 

(1) 42 L. J. M.C. 64; L. R. 2 C.CR. 28. 

(2) 56 L. T. 747. 

(3) 23 L. J. M.C. 110; Dears. C.C. 344. 

(4) 47 L. J. M.O. 60; 3 Q.B. D. 131. 

(6) The Summary Jarisdiction Act, 1867, 
provides : 

Section 2: "After the hearing and deter- 
mination by a justice or justices of the peace 
of any information or complaint which he or 
they have power to determine in a summary 
way, by any law now in force or hereafter to be 
made, either party to the proceeding before the 
said justice or justices may, if dissatisfied with 
the said determination as being erroneous in 
point of law, apply in writing within three days 
after the same to the said justice or justices, 
to state and sign a Case setting forth the facts 
and the grounds of such determination, for the 
opinion thereon of one of the superior Courts of 
law to be named by the party applying ; and 
such party, hereinafter called * the appellant,* 
shall, within three days after receiving such 
Case, transmit the same to the Court named in 
his application, first giving notice in writing of 
such appeal, with a copy of the Case so stated 
and signed, to the other party to the proceed- 
ing in which the determination was given 
hereinafter called the ' respondent.' " 
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jurisdiction to entertain the appeal not- 
withstanding that the appellant did not, 
pursuant to section 2 of the Summary 
Jurisdiction Act, 1857,* within three 
days after receiving the Special Case give 
notice of the app^ with a copy of the 
Oase to the respondent, because owing 
to the> respondent having disappeared it 
was impossible for the appellant, making 
his best endeavours, to effect service 
upon him — Syred v. Carruthera [l858].® 
In that case service upon the respon- 
dent's attorney was held sufficient. In 
Edwcerda v. Roberta [i89o] ^ service upon 
the respondent's solicitor was no doubt 
held insufficient, but there the respon- 
dent might himself have been served, and 
besides the service was not effected until 
after the case had been entered. 

Secondly, a Court of summary juris- 
diction which has acquitted a defendant 
on a purely criminal charge has power, 
under the Act of 1857 or otherwise, to 
state a Case for the opinion of the High 
Court at the instance of the unsuccessful 
prosecutor — Ferena v. O'Brien [isss].* 

JChannell, J. — In that case the 
endant pleaded not guilty, and con- 
sented to be dealt with summarily, and, 
further, though the case was argued on 
both sides, this question was never 
raised.] 

A Case may be stated under that Act 
where the Justices have dismissed the 
information on the ground that the 
offence is not properly charged or that 
there is no evidence to support it — 
Dcwya v. Douglaa [1869].* Section 2 of 
the Act is not intended to be restricted 
to summary proceedings, as appears from 
the wider language of section 3. In 
Drapera' Co, v. H<Mar [l892],*® where it 
was held that an unsuccessful defendant 
was not entitled to have a Case stated, 
the ground of the decision was that he was 
not a "person aggrieved" within the 
meaning of section 33, sub-section 1 of 
the Summary Jurisdiction Act, 1879. 
Here the prosecutor is a "person 
aggrieved" within that sub-section, 

(6) 27 L. J. M.C. 273 ; E. B. & E. 469. 
C7) 60 L. J. M.C. 6 ; [1891] 1 Q.B. 302. 
(8) 62 L. J. M.C. 70 ; 11 Q.B. D. 21. 
C9) 28 L. J. M.C. 193 ; 4 H. & N. 180. 
(K)) 67 J. P. 200. 



because his goods or his money have 
been wrongfully taken by the defendant 
and he has obtained no redress from the 
Justices. 

[Channell, J. — In that case the 
offence was only of a ^'tccui-criminal 
character.] 

[Macmorrom^ KXJ^y as aiiwsvua CuruBj 
referred to Reg, v. London Juaticea 
[1890].»1] 

That was a case of an appeal to quarter 
sessions under section 32 of the Sum- 
mary Jurisdiction Act, 1879, which is 
now repealed. It is not suggested in the 
present case that where there has been 
an acquittal the unsuccessful prosecutor 
may appeal to quarter sessions. 

[Channell, J. — ^That section, so far as 
the right to appeal is concerned, is simi- 
lar in effect to section 33, which provides 
that a person aggrieved by the deter- 
mination of a Court of summary juris- 
diction may appeal to this Court by Case 
stated.] 

No counsel appeared for the respon- 
dent. 

Dabling, J. — In this case the appel- 
lant laid an information against the 
respondent charging him with embezzle- 
ment, and contended that he ought to be 
committed for trial. The Justices were 
of opinion that there was no ground for 
holding that the respondent had com- 
mitted the offence alleged, and they 
accordingly refused to oommit him for 
trial and dismissed the information. It 
is not suggested that they dealt or were 
asked to deal with the case in a summary 
manner. The Justices have stated a 
Case for the opinion of this Court, 
raising the question whether or not they 
were justi6ed in refusing to oommit the 
respondent for trial. The respondent is 
not represented here, for the very suffi- 
cient reason that the appellant did not, 
pursuant to section 2 of the Summary 
Jurisdiction Act, 1857, before trans- 
mitting the Case to the Court within 
three days after receiving it, give the 
respondent notice in writing of the appeal 
together with a copy of the Case. And 
the reason why the appellant failed to do 

(11) 26 Q.B. D. 367. 
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so was that the respondent had dis- 
appeared, and could not be found. 

The first question is whether we have 
jurisdiction to entertain the appeal, seeing 
that the respondent was not served with 
the statutory notice of the appeal and a 
copy of the Case. The statute provides 
that the respondent shall be served with 
these documents within a specified time, 
and there is nothing to shew that this 
Court can hear the appeal where service 
has not been effected by reason of the 
defendant having disappeared. If we 
could here see anything equivalent to 
service, I do not say that we should be 
justified in refusing to entertain the 
appeal on the ground of want of service. 
But as there has apparently been nothing 
equivalent to service, I am of opinion that 
we have no jurisdiction to hear the 
appeal. 

But even if the respondent had been 
duly served, a further question would 
arise — namely, whether, seeing that the 
decision of the Justices was in favour of 
the defendant, the present respondent, on 
a purely criminal charge, and that the- 
case was not summarily dealt with by 
them, a Case could be stated on the 
application of the prosecutor, the present 
appellant, as being a party aggrieved by 
their decision. No instance has been 
dted in which a Case has been stated in 
such drcumstanoes. 

The case most nearly in the appellant's 
favour is Ferens v. CBri&n,^ From the 
report of that case it appears that ^' the 
respondent having pleaded ' not guilty ' 
and desired to be dealt with summarily, 
the Justices declined to convict her of 
the offence charged, and the question of 
law for the opinion of the Court was 
whether or not water could be the subject 
of larceny at common law." I do not 
say that that case was wrongly decided, 
but it is clearly distinguishable from this. 
There the defendant pleaded not guilty 
and desired to be dealt with summarily. 
Moreover, the point was never taken as 
to the power of the Justices to state a 
Case where they acquitted the defendant 
on a purely criminal charge. 

The case oiReg, v. LmdonJvsticeBj^^ to 
which our attention has been called, 
seems to me to be strongly opposed to 



the appellant's contention. It is true 
that in that case Ferens v. 0*Brien ^ was 
not cited. Moreover, the statute upon 
which that case was decided was not the 
same as that which is here in question. 
The two statutes, however, so for as 
regards the limited right of appeal which 
they confer are practically indistinguish- 
able, and consequently the reasoning of 
the judgments given in that case covers the 
present case. Lord Coleridge there said : 
*' We must decide this case on principle, 
for no case has been brought before us by 
the learned counsel on either side in 
which the point has been directly or even 
indirectly decided. The question arises 
on the [Highway] Act of 1835 (5 & 6 
Will. 4. c. 50), and a claim to have an 
appeal after acquittal is now for the first 
time made, although there must have 
been thousands of instances of acquittals 
which have dissatisfied the prosecutors. The 
reason why no case has ever arisen before 
must, in my judgment, be that, on scan- 
ning section 105, prosecutors who might 
otherwise have desired to appeal against an 
acquittal have felt that the language of 
the section was against them." If there 
have been thousands of instances of 
acquittals which dissatisfied the prose- 
cutors under that Act, one must conclude 
that there have been tens of thousands of 
such acquittals at common law and under 
other Acts, yet appeals by unsuccessful pro- 
secutors are practically unknown. He pro- 
ceeded : '^ I do not deny that this is ^ deter- 
mination made' by the Justice, and may be 
* a matter or thing done by the Justice in 
pursuance of the Act ' ; and, therefore, if 
it were enough to find a woid or two in a 
section of this kind which would carry an 
appeal, the argument for the appellant 
would be entitled to succeed, for there 
are words capable of the meaning oon- 
tended for." In the present case counsel 
for the appellant certainly cannot say more 
than that. The learned Judge continued : 
'' But that is not quite the way in which 
the section should be regarded when we 
are asked to hold that there is an appeal 
after acquittal, which is, prima fsuiB^ not 
given by law. A person is prosecuted for 
some breach of the law which is to be 
proved in a particular way. The general 
principle of law is that, if acquitted, he is 
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not to be a second time vexed . . . our 
decision must be governed by broad and 
well-recognised principles of construction." 
Mx, Justice Wills gave judgment to the 
like effect and said : " I have looked with 
some care into the books where such an 
instance would, if it existed, be likely to 
be fouud, and I have not discovered any, 
and so far as appears in every work I 
have consulted which throws light on the 
subject the appellant is always treated as 
a person who has been convicted, or 
suffered something analogous to convic- 
tion." That is a very strong pronounce- 
ment against the existence of the right 
here claimed. Though that case was 
decided sixteen years ago, its authority 
has never been called in question, and 
certainly no case has since been decided 
which goes so far as to support the 
appellant's contention. 

In my opinion this Court has no juris- 
diction to entertain the appeal because 
the respondent has not been duly served 
with notice of the appeal and a copy of 
the Oase. As regards the other question,, 
though I do not go so far as to say 
positively that an unsuccessful prosecutor 
on a purely criminal charge has in no 
case a right of appeal, I certainly do not 
wish it to be thought that I intend to say 
that he has such a right. My opinion is 
that he has not. 

Channell, J. — I am of the same 
opinion on both questions. 

This is an appeal by Case stated against 
a decision of Justices. It appears that 
there has been no service upon the 
respondent of notice of the appeal with a 
copy of the Case pursuant to section 2 of 
the Summary Jurisdiction Act, 1857, and 
nothing which can be regarded as equiva- 
lent to the service required by the section. 
The question is whether in these circum- 
stances we have jurisdiction to hear the 
appeal. That is a question which fre- 
quently arises for the consideration of this 
Court. On behalf of the appellant Syred 
V. Carruthera ^ is relied upon as shewing 
that the appeal may be entertained. That 
case is almost always cited in favour of 
that contention, but it is seldom followed. 
It is clearly distinguishable from the 
present case. There the Court found 



facts sufficient to enable them to say that 
the statute had been complied with ; but 
here there are no such facts. We are 
asked in effect by the appellant to cat 
completely out of the Act the provision 
relating to service, and we have obviously 
no power to do so. In my opinion, as 
that provision has not been complied 
with we have no jurisdiction to hear the 
appeal. 

Assuming, however, that it was in our 
discretion to hear an appeal by Case 
stated, notwithstanding want of service, 
I am not satisfied that we ought to enter- 
tain the appeal in the present instance, 
for it is very doubtful whether the 
Justices have power to state a Case when 
the defendant has been acquitted on a 
criminal charge. It seems clear that in 
such cases they can only state a Case 
where they have dealt with the matter in 
a summary way. It is by no means 
certain that they could have dealt sum- 
marily with a case of this character with- 
out the consent of the defendant. My 
impression is that they could not. At all 
events, they did not in fact do so. They 
took depositions with a view to commit- 
ting the defendant for trial, and they dealt 
only with the question whether they 
could commit him for trial. That being 
so, they were not sitting as a Court of 
summary jurisdiction, and I am confident 
that they had no power to state a Case. 

Even if that objection were got over 
and it could be shewn that the Justices 
had dealt with the case in a summary 
manner, either by virtue of their own 
determination to act summarily, or by 
virtue of the defendant's having elected 
to be dealt with summarily, the further 
question would arise whether in the case 
of an acquittal on a criminal charge the 
unsuccessful prosecutor could be said to 
be a person aggrieved within the intention 
of the Summary Jurisdiction Acts. There 
are strong observations in the judgment 
of Lord Coleridge in Reg, v. London Jub- 
tices ^^ tending to shew that in such a case 
the prosecutor is not a person aggrieved. 

Ah to the general question whether or 
not when the proceedings are of a criminal 
character and the defendant has been 
acquitted a Case can be stated, I do not 
say absolutely that it can not, but I do 
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aay that I think it is extremely doubtful 
whether it can. I fully appreciate the 
difficulty of finding any decision or dictttm 
on a question of procedure. Such ques- 
tions usually arise only incidentally in 
the course of a case, and even when de- 
cided the decision is frequently not re- 
ported. Even when the point is introduced 
into the report it is only a very careful 
reporter who refers to it in the head-note. 
My impression is that shortly after Beg, 
V. London Justices ^^ was decided, the ques- 
tion was raised on a Case stated under this 
statute whether an appeal lay at all where 
there had been an acquittal on a criminal 
charge. I cannot remember what the 
result of the case was. I rather think 
it was not necessary to decide the ques- 
tion, the view of the Court being that the 
case, though technically of a criminal 
character, was not really so, and conse- 
quently that the Justices had dealt with 
it as a Court of summary jurisdiction, and 
that the prosecutor was a person aggrieved 
by their decision. Whether that be so or 
not the question is, to say the least of it, 
still an arguable one. There is certainly 
no authority for holding that where the 
Justices merely decide that a case has not 
been made out either in fact or in law for 
committing the defendant for trial they 
have any power to state a Case for the 
opinion of this Court. It does not follow 
that in a case of this description the pix>se- 
cutor will be left without a remedy. He 
may always proceed against the defendant 
either by indictment or under section "2 
of the Vexatious Indictments Act, 1859 
(22 k 23 Vict. c. 17): 

Appeal dismissed. 

Solicitors — Edridge k Newnbam, for appellant. 
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RoHER, L.J. I Gaskell and 

Cozens-Hardy, L.J. > Walters' 

1906. ( Contract, In re. 

April 4, 5, 11. J 

[75 L. J. Oh. 603.] 
Criminal Law — Conviction for Felony 
— Real Estate — Administrator of Property 
— Estate Tail of Convict — Power to Bar — 
Acbual Tenant in Tail — Disposition — 
AliemUion by Convict — Fines and Re- 
coveries Act, 1833 (3 d& 4 WiU. 4. o. 74), 
ss. 1 and 3S— Forfeiture Act, 1870 (33 <fe 
34 Vict, e. 23), ss. 8, 10, and 12. 

The Forfeiture Act, 1870, does not confer 
power upon the administrator of a con- 
vict's property to bar his estate tail in real 
property cmd to convey the fee-simpU 
absolute to a pwrchastr^ iiioAmuch as in 
the case of such property a determinable 
fee-simple only is vested in the adminis- 
trator by virtus of section 10 of the Act. 

Decision o/" Kekbwich, J. {ante, p. 181 ; 
75 L. J. Ch. 203; [1906] 1 Ch. 440), on 
this point approved. 

The convict, however, is competent to 
execute a diseTUailiTtg assurance under the 
Fines and Recoveries Act, 1833 ; for such 
assurance is not an alienation unthin sec- 
tion S of the Forfeiture Act, 1870, and 
the fee-simple thus acquired will vest in 
the administrator under section 10 of the 
Act, and by this means a good title can be 
made. 

Bankes v. Small (56 L. J. Ch. 832; 
36 Ch. D. 716) and Lilford (Lord) v. 
Att.-Gen. (36 L. J. Ex. 116; L. R. 
2 H.L. 63) applied. 

Appeal from decision of Kekewich, J. 

This was a summons taken out by a 
purchaser under the Vendor and Pur- 
chaser Act, 1874. 

The vendor, Frank Hill Gaskell, was 
the administrator of the property of a 
convict, Charles Francis Thomas, who 
was entitled under the will of James 
Walter to an estate tail in a yearly rent- 
charge of 300^. issuing out of certain real 
estate at Swansea. 

0. F. Thomas was, on March 16, 1905, 
convicted of felony and was sentenced 
to penal servitude for three yearf). On 
June 1, 1905, F. H. Gaskell was 
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appointed by the Home Secretary adminis- 
trator of the property of the convict under 
the provisions of the Forfeiture Act, 
1870. By a disentailing assurance dated 
July 5, 1905, and made between F. H. 
Gaskell of the one part and one Walter 
John Thomas of the other part, F. H. 
Gaskell granted to W. J. Thomas all and 
singular the yearly rentcharge of 300^. 
devised by the will of J. Walter, of 
which F. H. Gaskell was then, as alleged, 
tenant in tail, to hold the same unto 
W. J. Thomas and his heirs discharged 
from all estates in tail of F. H. Gaskell, 
at law or in equity, and from all estates, 
rights, interests, and powers to take effect 
after the determination or in defeasance 
of such estate in tail to the use of F. ,H. 
Gaskell, his trustees and assigns for ever. 
This indenture was duly enrolled on 
July 6, 1905, pursuant to the Fines and 
Recoveries Act, 1833. 

On November 3, 1905, F. H. Gaskell, 
as administrator of the convict's property, 
agreed to sell to William Walters for the 
sum of 1,200^. the yearly rentcharge of 
300Z. and the inheritance thereof in fee- 
simple, subject only to the life estate of 
the convict therein, which had previously 
been purchased by W. Walters. By his 
requisitions on title the purchaser ob- 
jected that the Forfeiture Act, 1870, did 
not confer any power upon the adminis- 
trator to bar the convict's estate tail, and 
that the vendor was unable to make a 
title to the rentcharge in fee- simple ; 
and further, that, if the Act did confer 
such a power, the disentailing deed which 
had been executed was wrong in form, as 
the estate tail to be barred was that 
of the convict and not of the adminis- 
trator. The administrator replied that 
the Act of 1870 gave him the power 
required, and that he could make a good 
title. 

On November 22, 1905, the purchaser 
took out this summons asking for a 
declaration that his requisitions had not 
been sufficiently answered by the vendor, 
and that a good title to the rentcharge 
had not been shewn in accordance with 
the contract. 

Kekewich, J., upheld the purchaser's 
objections on the ground that the ad- 
ministrator could not, under the pro- 
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visions of the Forfeiture Act, 1870, 
convey the fee-simple absolute to the 
purchaser. The administrator appealed. 

The material sections of the Forfeiture 
Act, 1870, are set out in the footnote to 
the report of the case in the Court below 
{ante, p. 181). 

Buckmaster, K.C, and S, R. Farle, for 
the appellant. — Before the Forfeiture Act, 
1870, if a msui had been convicted of felony 
his chattels would have been forfeited, but 
if he was seised of an estate tail his life 
interest only would have been taken, and 
the forfeiture would not have affected the 
rights of his issue in their estate after 
his death. If he were convicted of 
treason under the statute 26 Hen. 8. 
c. 13, there would have been a forfeiture of 
his interest, and his issue would also have 
been barred. The old law is summarised 
in Viner's Abridgment (2nd ed.), vol. 13, 
" Forfeiture " (K.), 446. 

The provisions of the Statute De Bonis 
were preserved so far as felony was 
concerned, but in the case of treason 
there was a complete forfeiture. The Act 
of 1870 abolishes forfeiture for treason 
and felony. It is an enabling Act, and 
it is intended to benefit the felon and also 
to provide for the administration of his 
estate. His debts are to be paid, and his 
wife and children are to be supported. 
If the convict has power to execute a 
disentailing assurance there will be an 
end of the matter. The question, there- 
fore, is whether it is entirely out of the 
power of the administrator or of the 
felon to execute the deed by which this 
property may be made available for the 
purposes of the Act of 1870. By sec- 
tion 10 the estate and interest of the 
felon in the estate tail vest in the ad- 
ministrator. That interest is the estate 
which the felon is entitled to enjoy for 
his life, and his issue after his death, 
unless he bars the entail. It may be that 
the estate tail does not vest in the 
administrator, but the property of the 
convict in the estate tail vests in him, and 
one of the incidents of that property is 
the right to bar the entail. It is a right 
or an interest, and not a power. The 
right to convert the estate tail into an 
estate in fee-simple is a valuable right of 
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property, and can be the subject of a con- 
tract for sale. 

[RoHEB, J. — Before the Fines and 
Becoveries Act, 1883, suppose A, entitled 
to an estate tail, contracted to sell the fee- 
simple, and there was no fine or common 
recovery. What estate did the purchaser 
getl] 

He would only have got a conditional 
estate in fee-simple during the life of the 
tenant in tail — Took v. Glascock [l669].^ 
Although by section 10 of the Act of 
1870 the property of the convict vests in 
the administrator for all the estate and 
interest of the convict therein, and by 
section 12 the administrator is empowered 
to sell such property, Kekewich, J., has 
in effect held that the power to bar the 
estate tail is suspended. That is contrary 
to the scope of the Act and the sections in 
question, of which it may be said — as was 
said in Ccirr v. Anderson [l902]* by 
Buckley, J., of section 12 — ** wider lan- 
guage it is difficult to conceive.'' The 
woi^s " estate and interest,'' both in Acts 
of Parliament and in deeds, have been 
given fi very wide interpretation — see 
Drew V. Norhwry (Earl) [l846],' Grant v. 
EUia [l84l],^ and Howitt v. Harrington 
{Earl) [1893].* In Bering v. Kynaston 
[lS68]^ the nature of the estate and 
interest of a tenant in tail in an estate 
tail was discussed, and it was said to in- 
clude the right of barring the entail as an 
element of the estate. 

The definitions of " estate tail " and 
'* actual tenant in tail " in the Fines and 
Becoveries Act, 1833, cover the case of a 
trustee in bankruptcy barring the estate 
tail of a bankrupt under the powers of 
section 56 of the Bankruptcy Act, 1883, 
and they equally apply to the administra- 
tor in the present case. The special 
power of bairing the entail in the Bank- 
ruptcy Act is historical, and has been 
inserted in successive Bankruptcy Acts in 
the same form in which it for the first 
time appeared in the Bankruptcy Act, 

(1) 1 Wma. Saund. 26^. 

(2) [1908] M.C. 84; 72 L. J. Ch. 60; [1903] 
1 Gh. 90. On app. : [1903] M.C. 126 ; 72 L. J. 
Ch. 634; [1903] 2 Ch. 279. 

(3) 3 Jo. & Lat. 267. 

(4) 11 L. J. Bz. 228 ; 9 M. & W. 113. 
(6) 62 L. J. Ch. 671 ; [1893] 2 Ch. 497. 
(6) L. B. 6 Eq. 210, 218. 
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21 Jac. 1. c. 19, s. 12. It must not there- 
fore be assumed that where such a power 
is not expressly conferred it does not 
exist, especially in the case of the For- 
feiture Act, 1870, where the words are 
very wide and include all the '' estate and 
interest" of the convict. We put our 
case alternatively. Assuming that the 
right to bar the entail does not vest in 
the administrator, it still remains vested 
in the convict. If the convict can legaUy 
bar his entail, he is willing to do so, and 
the purchaser would accept the title. 
Section 8 of the Forfeiture Act, 1870, 
enacts that the felon shall be incapable of 
'* alienating or charging '' any of his pix>- 
perty. Alienation implies a transfer &om 
one person to another, but a disentailing 
assurance in the common form is merely 
an enlargement of the estate tail into an 
estate in fee-simple. It is not an aliena- 
tion or a conveyance, and it is not a 
contract. The Act does not in express 
terms forbid the convict to exercise this 
right of disentailing; but if he cannot 
exercise it, it will be suspended during 
the period of conviction. That would be 
contrary to the spirit of the Act, and the 
oonvict might at the end of his sentence 
be able to defeat the objects of the 
statute. It is submitted therefore that he 
can bar the entail. As soon as he exe- 
cutes the assurance, the fee-simple will 
vest in the administrator under section 10, 
and he can sell it under section 12. 

The appellant also relies on the analogy 
of the jurisdiction in lunacy. Section 124 
of the Lunacy Act, 1853, enables the 
committee of the lunatic to sell the pro- 
perty of the lunatic with the sanction of 
the Lords Justices. Although there are 
no express words allowing him to bar the 
estate tail of the lunatic, the Court has 
held that there is power to do so under 
that section — Pa/rea^ In re ; LUUngsUm v. 
Pares [i879j.^ In that case James, L.J., 
said that the right to bar an estate tail 
was not a power. 

[Baden FvUer^ as amicus Curioi^ re- 
ferred to Seftan (Earl), In re [1898];*] 

If the Legislature in abolishing for- 
feiture for treason and felony intended to 

(7) 12 Ch.D. 333,335. 

(8) 67 L. J. Ch. 618 ; [1898] 2 Ch. 878. 
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take away from the Grown the rights it 
previously had and to vest them in the 
administrator, it presumably intended 
that estates tail should vest in the admin- 
istrator with power to sell them, and, as 
incidental to such sale, with power to 
disentail. 

[They also referred to DwnsanyU SetUe- 
ment, In re ; Nott v. DwMany (Baroness) 

[1906].^ 

W. E, TyldesUy Jones, for the respon- 
dent Walters. — First as to the contention 
that the convict can bar the estate tail in 
question. Section 8 of the Forfeiture 
Act, 1870, absolutely prevents him from 
doing so. Section 15 of the Fines and 
Recoveries Act confers on him a power 
to dispose of the land for an estate in fee- 
simple, but that power must be exercised 
by an ordinary legal conveyance — Fea- 
coek V. Eastland [l87o].^® Prior to the 
Act of 1870 a felon could not bar an 
estate tail. The Grown would have taken 
the estate during the life of the felon, and 
on his death his issue would have entered. 
Under sections 15 and 40 of the Fines and 
Recoveries Act, 1833, the estate tail can 
only be barred by a disposition by deed of 
the land by the tenant in tail, and such 
disposition is an alienation within sec- 
tion 8 of the Act of 1870, and is thereby 
Frohibited. In LUford (Lord) v. Att.-Gen, 
1867] ^^ there are, no doubt, some obser- 
vations which tend to shew that a dis- 
position under section 15 of the Fines 
and Recoveries Act, 1833, is not an aliena- 
tion, but that was a decision on the Suc- 
cession Duty Acts, and is not in point in 
construing section 8 of the Act of 1870. 
But assuming that a disentailing assur- 
ance operating under the Statute of Uses 
is not an alienation prohibited by sec- 
tion 8 of the Act of 1870, then section 10 
has transferred the estate tail to the 
administrator, and the convict being no 
longer tenant in tail cannot bar the 
entail. 

[Gozens-Hardy, L.J. — A person who 
parts with his estate tail without an 
enrolled deed is still an '^ actual tenant in 
tail" within section 15 of the Fines and 
Recoveries Act, " although the estate tail 

(9) 75 L. J. Ch. 356; [1906] 1 Ch. 678. 

(10) 39 L. J. Ch. 534 ; L. R. 10 Bq. 17. 

(11) 36 L. J. Ex. X16; L. R. 2 H.L. 63, 71. 
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may have been divested or turned to a 
right." See the definition in section 1. 
He can therefore execute a disentailing 
deed.] 

Those words in the definition in sec- 
tion 1 were only intended to apply 
where the estate tail has been dealt with 
by an assurance by the tenant in tail 
which did not bar his issue — ^that is to 
say, a base fee at common law. In that 
case the alienee has an estate in fee- 
simple determinable on the death of the 
tenant in tail only by his issue — Mckohil 
V. Cla/rk [1702]," overruling Took v. 
Glascook} 

By such an assurance the estate tail is 
destroyed, for there cannot be an estate in 
fee -simple in the transferee and a subse- 
quent estate tail. The issue have only a 
right of entry, and the estate tail is 
divested, but if the assurance were by 
way of feoffment, when feoffments had a 
tortious operation, the issue had only a 
right of action and the estate tail was 
"turned to a right." In the present 
case the estate tail has not been divested 
or turned to a right, but it has by 
section 10 of the Forfeiture Act been 
transferred to the administrator. 

[RoMER, L. J., referred to Cairsoris Real 
Property Statutes (10th ed.), p. 265, 
note d, which deals with the words 
** divest '* and " turned to a right."] 

The difference between ''divested" 
and '' turned to a right " is explained in 
Co. Lit, 3276. If a tenant in tail 
creates a base fee at common law he 
cannot bar his issue under the definition 
in section 1 of the Fines and Recoveries 
Act, although he may be able to do so 
under section 19 — Bankes v. SmaU 
[i887].^' It was there held that a tenant 
in tail who bad conveyed his estate 
retained the power to bar the entaiL 

[Cozens-Habdy, L.J. — Section 19 deals 
with a base fee under the statute and not 
a base fee at common law.] 

The administrator does not become 
tenant in tail of the estate tail of the 
convict which vests in him under sec- 
tion 10 of the Forfeiture Act, 1870. The 
estate is still descendible to the issae of 
the convict, and unless there is some 

(12) 2 Salk. 619. 

(18) 56 L. J. Ch. 832; 36 Oh. D. 716. 
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express power conferred on the adminis- 
trator to bar the entail the issue on the 
death of the convict can enter. Under 
section 15 the estate tail would revest in 
the convict on the completion of his sen- 
tence or on his otherwise ceasing to be 
subject to the operation of the Act. Sec- 
tion 12 merely gives the administrator a 
power of sale of the estate and interest of 
the convict which vested in the adminis- 
trator under section 10. There is no 
express provision in the Act of 1870 
enabling the administrator to bar the 
entail such as there is in the Bankruptcy 
Acts. The Bankruptcy Act, 1883, vests 
the whole of the property of the bank- 
rupt in the trustee in bankruptcy, 
and, like the earlier Bankruptcy Acts, 
confers on the trustee express power to 
bar estates tail. In Eamhey v. Martin 
[isss] ^^ Kay, J., in dealing with the con- 
tention that the vesting in the assignees 
of the bankrupt's estate, which, by 1 ib 2 
Will. 4. c. 56, s. 26, had the effect of the 
conveyances by the Commissioners under 
6 Geo. 4. c. 16, s. 64, of itself barred the 
entaU, said, " I do not think the vesting 
in the assignees had any effect on the 
estate tail." The lunacy cases stand on a 
different footing. The powers exercis- 
able over the property of lunatics are 
very wide. The committee exercises in 
the name and on behalf of the lunatic 
the rights and powers which the lunatic 
possesses, but no property is vested in the 
committee — section 124 of the Lunacy 
Act, 1863, and Porw, In rt? The right 
to l»r the convict's estate tail did not 
pass to the administrator under the words 
*' estate and interest " in section 10 of the 
forfeiture Act, 1870— ^tur^w v. Mww 
[l86o]^* and Starki0fIn re; Clayton^ ex 
fwrte [1834].*^ In each of those cases the 
right to bar an entail was held to be a 
mere power and not an interest in the 
land. The Eines and Recoveries Act, 
1833, speaks of *' a power of disposition " 
in sections 15, 16, and 18, and of a power 
to enlarge a base fee into a fee-simple in 
section 18. Section 38 contains wide 
powers for confirming voidable estates. 

(14) 49 L. T. 660. 

CIS) 29 L. J. Ch. 766; 2 De G. F. & J. 223, 

(16) 3 Myl. & K. 247. 
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Section 47 excludes the equitable juris- 
diction of the dourt to give relief in the 
case of the defective execution of powers. 
By section 48 the Lords Justices are 
given *' power to consent " to a disposition 
by a lunatic. Sections 64 and 67 deal 
with the *' power " of disposition given to 
the dommissioners in the case of bank- 
rupt tenants in taU. The power of dis- 
position in that Act is a purely statutory 
power, and is not merely incidental to the 
estate in the land, and there is nothing 
in the Forfeiture Act, 1870, which vests 
in the administrator such statutory 
power. 

S, R. Earle, in reply. — Lil/ord {Lord) 
V. AU.-Gen,^^ is in my favour on the second 
point: In Sturgis v. Morse ^* the obser- 
vations relied on are mere dicta^ and do 
not apply to the present case. As regards 
the use of the word " power " in the Fines 
and Recoveries Act, the word is used not 
in its strict sense, but as meaning 
'' rights." In Bankee v. Small ^^ a tenant 
in tail in remainder who had barred his 
estate tail without the consent of the 
protector conveyed all his estate and 
interest to a purchaser and covenanted 
for further assurance, and it was held 
that he could enlarge the base fee into an 
estate in fee-simple, and that he was 
bound to do so. 

Cur. adv, vuU. 

April 11. — Oozbns-Hardy, L.J., read 
the judgment of the Court as follows : 

The question in this appeal turns upon 
the operation and effect of the Fines and 
Becoveries Act, 1833, and the Forfeiture 
Act, 1870. A tenant in tail in posseshion 
was found guilty of felony, and Mr. 
Gaskell was, in pursuance of section 9 of 
the Act of 1870, appointed administrator. 
He executed a deed dated July 5, 1905, by 
which he purported to grant the property 
'' of which the said F. H. Gaskell is now 
by any means tenant in tail freed and 
discharged from all estates in tail of the 
said F. H. Gaskell to the use of the 
said F. H. Graskell, his heirs and 
assigns for ever." This deed was duly 
enrolled. Gaskell has contracted to sell 
the property to Walters, and objection 
was taken that a good title was not 
shewn* We may observe that in any 



Digitized by 



Google 



320 



CASES CONNECTED WITH 



Gaskbll and Walters' Contract, In 

view tbe form of the disentailiDg assur- 
ance was wrong, for Gaskell was not 
tenant in tail. But as Walters is a 
willing purchaser the matter has been 
argued before us on the broad question — 
first, whether the administrator can bar 
the entail and sell the fee; and if he 
cannot, secondly, whether tbe felon him- 
self can bar the entail and thus enable 
the administrator to sell the fee. 

On the first point Mr. Justice Keke- 
wich has decided against the title, and 
we agree with his judgment. Section 10 
provides that all the real and personal 
property to which the felon was at the 
time of his conviction or shall afterwards, 
while he shall continue subject to the 
operation of the Act, become or be 
entitled, shall vest in such administrator 
for all the estate and interest of such 
convict therein, and by section 12 the 
administrator has absolute power to let, 
mortgage, sell, convey, and transfer any 
part of such property as to him shaU 
seem fit. What, then, is the effect of the 
vesting clause upon an estate tail ? In 
our opinion it can only vest in the ad- 
ministrator a conditional fee determinable 
by entry of issue or remaindermen. An 
estate tail is incapable of being trans- 
ferred. It is important to observe that 
in the somewhat similar provisions in the 
Bankruptcy Acts there is to be found, in 
addition to a wide vesting clause, an 
express power to bar the bankrupt's 
estate tail by a deed operating under the 
Fines and Recoveries Act. No such 
express power is found in the Act of 
1870, and the administrator does not 
bring himself within the definition clause 
in the Fines and Recoveries Act, 1833, as 
a tenant in tail able to dispose of the 
fee-simple. It was urged that such a 
power ought to be implied from sec- 
tion 12, which empowers the adminis- 
trator to sell such property; but that 
section only authorises him to sell such 
property of the felon as is vested in him, 
the nature of which has been indicated 
above. It does not enable him to execute 
a deed which shall have the effect of 
barring both issue and remaindermen 
with a view to a subsequent sale. The 
analogy of the jurisdiction in lunacy to 
bar tbo estate tail of a lunatic does not 



RE, App. 

really assist the appellant. The language 
of the Lunacy Acts is very different. 
The committee executes every deed in 
the name and on behalf of the lunatic. 
No property is vested in the committee. 
Moreover, jurisdiction over the property 
of a lunatic under the Statute De Pre- 
rogativa Regis is larger and wider than 
that which is expressed within the four 
comers of the modern Lunacy Acts — see 
SefUm {Earl), In rc.» 

Assuming this to be so, it remains to 
consider what is the position of the felon 
himself. Although a determinable fee is 
vested in the administrator by virtue of 
section 10 of the Forfeiture Act, 1870, 
the felon, unless section 8 prevents, is 
still the person who is competent to exe- 
cute a disentailing assurance under the 
Fines and Recoveries Act. Section 38 
shews that this is so, and the judgment 
of Lord Justice Cotton in Bcmkee v. 
SnuUl ^^ is an authority in support of this 
view. It is, however, urged that under 
section 8 of the Forfeiture Act, 1870, a 
felon is incapable of '* alienating or 
charging any property," and that, there- 
fore, his deed is void. This is a point of 
some difficulty, but upon the whole we 
think that a deed by which the felon 
simply grants the property to a grantee 
and his heirs to hold to the grantee and 
his heirs, to the use of himself, his heirs 
and assigns, is not an *' alienation." 
Alienation implies a transaction by which 
property is given to another person, but 
here there is no other person unless a 
grantee to uses can be so regarded. The 
case of LUford (Lord) v. AU.-Gen,^^ sup- 
ports the view that such a disentailing 
assurance is not an alienation, and that 
it operates rather by way of enlargement 
of the estate tail. Assuming that a deed 
of the nature above indicated is executed 
by the felon and enrolled, the fee-simple 
thus acquired will vest in the adminis- 
trator under section 10, and by this 
means a good title can be made. 

It is right to add that this point does 
not seem to have been taken before Mr. 
Justice Kekewich. Probably the better 
course will be that the appeal should 
stand over until after such a disentailing 
assurance has been executed by the felon 
and enrolled, and that an order should 
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then be made discharging the order under 
appeal and declaring that a good title has 
been made. We have not been asked to 
make any order as to costs. 



SolicitoTS^Gibflon k Weldon, agents for F. H. 
Oaskell, Cardiff, for appellant; Field, 
Boscoe k Co., agents for Collins & Woods, 
Swansea, for respondent. 

[Reported by W. A. G. Woods, Etq„ 
Barriiter'at'Law, 



Lord Alyerstone, O.J. \ 

DABLINQ.J I o„^g^^. 

May 7. J 

[76 L. J. K.B. 647.] 

Metropolis — Unsound Food — Article in 
Poeeeseion of Purchaser not Intended for 
Food of Man — LiahiUty of Seller — Article 
''Uable to he seized ''— Public Health 
(London) Act, 1891 (54 d: 55 Vict. c. 76), 
s, 47, sub'S. 3. 

An artide of food is *' Uable to be 
seized " within ^ mecming of section 47, 
sub-section 3 of the Public Health {London) 
Actf 1891, if U is in fact unsound or 
unfit for the food of man, whether or not 
it is at the time of seizure intended for the 
food of man or exposed for scUe. 

Consequently^ on the hearing of an 
information under thai sub-secUon agai'nsi 
the seller of an article which has been 
seized as unsound in the possession of the 
purch€uer, the magistrate is not justified 
in stopping the case and dismissing the 
information as soon as it has been proved 
that at the time of seizure the artide was 
not intended for the food of m4in or 
exposed for sale, and before he has heard 
sfHdenoe on the questions whether the 
artide was purchased from ti^ seller for 
the food of man, whether when so pur- 
chased it was in such a condition as to be 
liable to be seized, and whether the seller <xt 
the time he sold it did not know, and had 
no reason to bdieve, that it was in such 
condition. 
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Reff. V. Dennis (63 L. J. M.C. 153 ; 
[1894] 2 Q.B. 458) considered and dis- 
tinguished. 

Case stated by a Metropolitan police 
magistrate on an information heard at the 
Olerkenwell Police Court. 

Elias James Grivell, a sanitary in- 
spector for the borough of Paddington, 
iu the county of London (hereiimfter 
called 'Hhe appellant"), at the reque6t 
of one Alfred Robinson, a pork butcher, 
carrying on business at 300 Harrow 
Road, in that borough, had for two years 
been accustomed to call at the shop of 
Robinson in order to examine the articles 
of food purchased by the latter for the 
purposes of his business. 

By a contract between John Malpas, 
of 19 Slaughter-house, Cattle Market, 
Islington, in the said county, slaughter- 
house keeper (hereinafter called '* the re- 
spondent "), and the said Alfred Robin- 
son, the former undertook to sell and 
deliver to the latter every weekday the 
plucks of pigs slaughtered by him. 

On September 7, 1905, the respondent, 
in execution of that contract, sold and 
delivered to Robinson, at the shop of the 
latter, a bunch of pigs' plucks, which were 
hung up at the doorway of the shop. 

On the same day, about thirty minutts 
later, the appellant entered the shop, 
where he found the bunch of plucks, one 
of which was unsound, unwholesome, and 
unfit for the food of man, the liver and 
lungs being studded with tubercles, and a 
gland on the liver enlarged. 

The appellant accordingly seized the 
unsound pluck, and took it to the Mary- 
lebone Police Court, where, on Septem- 
ber 8, 1905, an order was made for its 
deetruction under section 47, sub-section 2 
of the Public Health (London) Act, 1891.^ 

(1) The Public Health (London) Act, 1891, 
provides : 

Section 47: "(1.) Any medical officer of 
health or sanitary inspector may at all reason- 
able times enter any premises and inspect and 
examine 

*'(J) any article, whether solid or liquid, 
intended for the food of man, and sold 
or exposed for sale or deposited in any 
place for the purpose of sale or of pre- 
paration for sale, 
the proof that the same was not exposed or 
Z 
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On November 15, 1905, the appellant 
laid an information against the respon- 
dent before the magistrate, under sec- 
tion 47 of the Public Health (London) 
Act, 1891,^ charging that the respondent 
on September 7, 1905, at No. 19 Slaughter- 
house, Cattle Market, Islington, sold an 
article intended for the food of man which 
was unsound, unwholesome, and unfit for 
the food of man — namely, the pluck of a 

pig. 

No proceedings were taken against 
Robinson, on whose premises the pluck 
was found. 

On November 29, 1905, a summons 
upon the information came on for hearing 
before the magistrate. 

The above-mentioned &cts were proved 
or admitted. Evidence was also given 
by the appellant to the effect that this 

depoflited for any such purpose or was not 
intended for the food of man, resting witJi the 
person chaiged ; and if any such . . . artide 
appears to saoh medical officer or inspector to 
be diseased, or unsound, or unwholesome, or 
unfit for the food of man, he may seize and 
carry away the same himself or by an assistant, 
in order to have the same dealt with by a 
justioe. 

'* (2.) If it appears to a justice that any . . . 
article which has been seized or is liable to be 
seized under this section is diseased, or un- 
sound, or unwholesome, or unfit for the food 
of man, he shall condemn the same, and order 
it to be destroyed or so disposed of as to pre- 
vent it from being exposed for sale or used for 
the food of man ; and the person to whom the 
same belongs or did belong at the time of sale 
or exposure for sale, or deposit for the purpose 
of sale or of preparation for sale, or in whose 
possession or on whose premises the same was 
found, shall be liable on summary conviction 
to a fine not exceeding fifty pounds for every 
. . . article, or if the article consists of fruit, 
vegetables, com, bread, or fiour, for evezy parcel 
thereof so condemned, or, at the discretion of 
the court, without the infliction of a fine, to 
imprisonment for a term of not more than six 
months with or without hard labour. 

<' (3.) Where it is shown that any article 
liable to be seized under this section, and 
found in the possession of any person was pur- 
chased by him from another person for the 
food of man, and when so purchased was in 
such a condition as to be liable to be seized 
and condemned under this section, the person 
who so sold the same shall be liable to the fine 
and imprisonment above mentioned, unless he 
proves that at the time he sold the said article 
he did not know, and had no reason to believe, 
that it was in such condition. . . ." 



was the first complaint he had made in 
respect of an article of food found by him 
in Robinson's shop ; by Robinson to the 
effect that he had never seen the pladc 
in question, that he had dealt with the 
respondent for nine years and had never 
had anything from him that was not 
sound, and that the plucks would not 
have been sold until the inspector had 
passed them; and by one Jaeger, an 
employee of Robinson's, to the effect that 
the plucks were hung up for the inspector 
to see and not for sale, and that the pluck 
in question would not have been sold until 
the inspector had examined it. 

The magistrate was satisfied that the 
unsound pluck when it was seized by the 
appellant was not exposed for sale, and 
would not have been sold until the in- 
spector passed it, and he therefore held 
that no offence had been committed under 
section 47 of the Public Health (London) 
Act, 1891,^ and, without caUing on the 
respondent, dismissed the summons. 

The question for the Court was whether 
the magistrate was right in dismissing 
the information and summons. 

JR. Cs Glen, for the appellant.— The 
magistrate was wrong in holding that 
because the unsound article was not at 
the time of seizure intended fi^r the 
food of man it necessarily followed that 
no offence had been committed by the 
respondent under section 47, sub-section 3 
of the Public Health (London) Act, 1891.^ 
An article is " liable to be seized " within 
the meaning of that sub-section if at the 
time of inspection it is in fiict unsound or 
unfit for the food of man, whether or not 
it is at that time intended for the food of 
man or exposed for sale. In the present 
case the article in question was luible to 
be seized at the time when it was in fiict 
seized in the possession of Robinson, 
being then unsound. The evidence that 
it was not then intended for the food of 
man or exposed for sale might have been 
relevant in proceedings against Robinson 
under sub-section 2, but is quite irrelevant 
in the present proceedings. As the 
article was purchased from the respondent 
presumably for the food of man, the 
respondent is prima faeie liable to be 
convicted under sub-section 3 unless he 
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can shew that he did not sell it for the 
food of man, or that at the time when he 
sold it he did not know, and had no reason 
to helieve, that it was in such a oondition. 
The magistrate, therefore, ought not to 
have dismissed the information without 
calling upon the respondent. The case of 
Beg. V. D&nnis [i894] ^ is not strictly in 
point. There was there evidence tending 
to shew that the seller, who had heen 
convicted, had not sold the unsound 
articles for the food of man, and the main 
question was whether that evidence 
should have been left to the jury; and 
the majority of the Court thought that 
it should have been left to them^^ee 
the judgment of Kennedy, J. It is 
clearly implied, however, in the judgments 
of the majority of the Court that an 
article of food which is unsound is liable 
to be seized under sub-section 3. 

Clarke HaU, for the respondent.— The 
magistrate was justified in dismissing the 
information on its being proved that the 
imsound article, when seized in the 
possession of the purchaser, Robinson, 
was not intended for the food of man or 
exposed for sale. The words " any article 
liable to be seized" in section 47, sub- 
section 3, mean an article which is not 
only unsound and unfit for the food of 
man, but which is also intended for the 
food of man and exposed for sale, as 
appears from the express statements to 
that effect of Cave, J., and Hawkins, J. — 
Beg, V. Dennis,^ The purchaser to whom 
the article belonged at the time of seizure 
could not be convicted under sub-section 2 
unless at that time the article was not 
only unsound, but also intended for food ; 
and sub-section 3 only makes the seller 
liable instead of and not ae ioeU aa the 
purchaser, and only subjects him to " the 
fine abovementioned " — ^that is, the fine 
which might have been imposed upon the 
purchaser. If the view of the appellant 
is correct, the absolutely innocent and 
ignorant purchaser of an unsound article 
would be liable to conviction under sub- 
section 2. The earlier enactments relat- 
ing to the sale of unsound food contained 
no provision rendering the seller liable, 
and as sub-section 3 is a new provision it 

(2) 63 L. J. M.C. 153; [1894] 2 Q.B. 458; 
10 R. 316. 



ought to be construed strictly in f&vour 
of the seller. 

B. C. Glen^ in reply. — Sub-section 3 
was introduced into the Act for the pur- 
pose of meeting cases of this very descrip- 
tion— -Bi^tn^ V. Prebble [1896].* The 
observations of Hawkins, J., in Beg, v. 
DenniSy^ which are relied upon by the 
respondent, were mere obiier diota, and it 
is plain from the rest of his judgment 
that the question with which he was' 
actually concerned was whether evidence 
ought to be admitted to shew that the 
articles were not sold for the food of man. 
According to the view of the respondent, 
no seller would ever be liable unless the 
purchaser intended to sell the article for 
the food of man. 

LoBD Alvebstonb, C.J. — But for the 
argument based on some observations 
made in Beg, v. Lewnia? I should have 
felt no difficulty in dealing with this case. 
The facts of the case are very simple. 
The respondent sold certain articles of 
food to one Robinson. While in the 
possession of Bobinson, who did not 
intend it for the food of man or expose 
it for sale, one of these articles was 
seized and condemned. In these ciroum- 
stances Bobinson was not liable under 
section 47 of the Public Health (London) 
Act, 1891, but proceedings have been 
taken against the respondent under that 
section. The evidence raises a strong 
presumption that at the time when 
the respondent sold the article in ques- 
tion it was unfit for human food. 
I express no opinion, however, as to 
whether or not he has a defence with 
regard to that transaction, because his 
evidence was never taken. Directly it 
had been proved that the unsound article 
when it was seized by the appellant was 
not exposed for sale and would not have 
been sold until the inspector had passed 
it, the magistrate, being of opinion that 
no offence had been committed under 
section 47, stopped the case without call- 
ing upon the respondent and dismissed 
the information. 

In these circumstances we have to con- 
sider whether there is any case for the 

(3) [1897] M.C. 67 ; 66 L. J. Q.B. 180. 
z 2 
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respondent to answer. That depends 
upon the construction of section 47, the 
material parts of the section being sub- 
sections 1, 2, and 3. 

Counsel for the respondent ha£i sug- 
gested to us that unless some limitations 
were imposed upon sub-section 2, the 
innocent purchaser of an article which 
was unfit for food must be convicted for 
having it in his possession. There ih 
some force in the contention. It seems 
to me, however, that the practical answer 
to it is that such a purchaser never would 
be convicted. Moreover, the section deals 
so fully with what I may call the ordinary 
case in which an article is sold or de- 
posited for sale, that we may well leave 
the case of its being exposed for sale by 
€ome absolutely innocent purchaser to be 
<;on8idered when it arises. 

Then comes sub-section 3, under which 
the respondent was summoned. Dis- 
regarding for the moment the fact that 
this sub-section has already to some 
extent been judicially discussed, I should 
have thought it clear that it was intended 
to apply to the case of any vendor of an 
article intended for the food of man which 
in fact at the time it was sold was 
diseased, unsound, unwholesome, or unfit 
for the food of man. It seems to me that 
that is the dear purview and object of 
that sub* section. One can see very 
plainly why the Legislature has inserted 
the sub-section. Sections 116 and 117 of 
the Public Health Act, 1875, which 
correspond to section 47 of this Act, 
contain no corresponding provision, and it 
was decided in VitUer v. Hind [i882]^ 
that under these sections proceedings 
could not be taken against the original 
seller. It therefore seems natural to 
suppose that it was intended by this sub- 
section to provide that where there is 
evidence that the article when sold was 
in a diseased condition and was intended 
to be used for the food of man, there 
arises a prima facie case requiring to be 
answered. It is said, however, by coun- 
sel for the respondent that Reg, v. 
Dennis^ has put upon this sub-section 
a narrower construction. It is said that, 
according to that construction, the article 

4) 52 L. J. M.C. 93 ; 10 Q.B. D 63. 



must be liable to be seized not only as 
being unsound, but also because the pur- 
chaser is intending again to sell it for the 
food of man. I quite agree that there are 
expressions in the judgments of more than 
one of the Judges who decided Eeg. v. 
Dennis^ which seem to imply that in 
order that an unsound article should be 
liable to be seized it must at the time of 
seizure have been intended to be sold, 
and have been exposed for sale by the pur- 
chaser. I desire, however, to point out 
that in that case the Court had not 
under consideration the question with 
which we are now concerned. In that 
case the main question in the opinion 
of the great majority of the Court was 
whether or not the articles in question 
which were unsound had been sold by the 
original vendor for the food of man. 
Most of the learned Judges thought that 
there was evidence, which ought to have 
been left to the jury, tending to shew 
that the contract of sale was such that 
the articles were not sold for the food of 
man. The jury had never been directed 
to find whether or not there had been a 
sale of an article intended for the food of 
man which was in iaxst unfit for food, and 
the majority of the Court accordingly 
held that there had been an improper 
direction with regard to a substantial 
part of the defence, and that a conviction 
following upon the finding of the jury 
was wrong. It seems to me that the 
expressions of opinion in that case on the 
question now before the Court, however 
weighty they may be, are obiter dicta. 
Moreover, 1 do not think that the 
learned Judges in making these observa- 
tions intended to lay down the broad 
proposition that in no circumstances could 
the seller of an article be convicted under 
sub-section 3 unless the purchaser from him 
in whose possession the goods were found 
could also be convicted under sub-section 2. 
The distinction between the sub-sections 
was pointed out in Billing v. Frebble^^ 
where Mr. J ustice Wills and Mr. Justice 
Wright expressly stated that sub- 
section 3 was inserted for the very pur- 
pose of making the vendor liable where 
the purchaser could not be made liable 
under sub-section 2. 
To recapitulate shortly : I think the 
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plain meaning of sub-section 3 is that 
which I have indicated; that I am not 
bound by any direct decision of the Court 
to adopt a different view ; and that the 
expressions of opinion in Reg, v. Dennis * 
were not necessary for the determination 
of that case, and were not meant to have 
so far-reaching an effect as the respon- 
dent's counsel very naturally contended 
they have. 

In my opinion, this appeal should be 
allowed, and the Case should go back to 
the magistrate with a view to his investi- 
gating the circumstances in which the 
article in question was sold by the re- 
spondent. 

Dabling, J. — I agree. 

Channbll, J. — I am of the same 
opinion. I think the case of Eeg, v. 
Dennis * is a very difficult one to follow. 
It was heard on a re-argument by a large 
number of Judges, whose judgments, 
notwithstanding that they were reserved, 
present great differences of opinion. 
It is by no means easy to discover 
the exact view of the majority of the 
Court ; but I think the following 
statement from the judgment of Mr. 
Justice Cave may fairly be taken as 
describing the ground of their decision. 
He said : '* I do not understand the 
majority of the Court to say that there 
was not evidence on which the defendant 
might properly have been convicted, but 
merely to think that the summing-up of 
the chairman, as given by him, was not 
sufficient." The two Judges who decided 
the subsequent case of Bitting v. PrehhU ^ 
seem to have taken a similar view of the 
decision of the majority of the Court in 
Reg. V. Dennis,^ which, of course, was 
binding on them, as it is binding on us. 
If that was the judgment in Reg. v. 
Dennis,^ that case in no way pre- 
vents us from deciding the present 
case according to our own view of the 
meaning of the statute. Assuming, then, 
that the matter is open to us, I am of 
opinion that the words ** any article liable 
to be seized " in section 47, sub-section 3, 
mean, as Mr. Justice Cave pointed out in 
another portion of the judgment from 
which I have already quoted, an article 



prima facie liable to be seized by reason 
of the condition of the article. The sub- 
section does not mean that in proceedings 
against the ^ler of the article the defen- 
dant may rely upon the particular cir- 
cumstances which might have been 
alleged in favour of the purchaser if the 
proceedings had been taken against him. 
In imposing a liability upon the vendor, 
it does not introduce those special pro- 
visions which afford a defence to the 
person in whose possession the article is 
found. If the expression "liable to be 
seized ** be construed as I think it should 
be construed, the whole clause appears to 
me to become workable. 

Therefore, though not without some 
doubt as to the effect of Reg, v. Dennis^^ 
I think the magistrate was wrong in 
stopping the case, and that it should be 
remitted to him for further considera- 
tion. 

When the Case goes back, the questions 
for the magistrate will be, what was the 
condition of the article when it was sold 
by the respondent ; and whether at the 
time when the respondent sold the article 
he did not know, and had no reason to 
believe, that it was in an unsound con- 
dition. 

Appeal cMnved, Case remitted. 



Solicitors — John H. Hortin, for appellant ; 
W. T. fiicketts k Son, for respondent. 

[Reported by J. Riiehie, Esq., 
Barriiter-at'Law, 
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[CEOWN CASE RBSEEVED.] 

May 2rLe 12.1 ^^ "• ^-'>* 
[76 L. J. K.B. 698.] 
Crimifud Law — Procuring Abortion by 
Use of Instruments — Evidence — Belevcmoe 
<md AdmissMliiy — Proof of Intent by 
SimiUw Acts by PrisoTicr on other Oecch 
eians. 

The prisoner^ a quailed surgeon^ btU 
not in regtdar practice^ was indicted under 
section 5Softhe Offences against the Person 
Act, 1 86 1 , forfeloniously using instrumenis 
upon a woman, who was his servant and 
had become pregnant by him, with intent 
to procure her miscarriage. The defence 
set up was th<U the prisoner had used the 
instruments for a lawful purpose in order 
to examine the girl, who it was suggested 
was suffering from leucorrhosa. In order 
to rebut this evidence a/nd to prove intent, 
the prosecution tendered the evidence of 
another womcm, who nine months before 
had also becoms pregnant by the prisoner, 
and upon whom the prisoner had also used 
inebrv/menis, saying he would put her all 
right, and thai the instrument would fetch 
the child away. Her evidence also con- 
tained a statement by the prisoner that he 
had put dozens of girls right, and a state- 
ment by another servant of the prisoner 
that he had put her aU right : — Held 
(Lord Alveestone, C. J., and Bidlet, J., 
dissenting), thai the evidence was admissible, 
on Ihe ground that it tended to prove a 
systematic course of conduct on the part of 
^prisoner, B.e\d, further (per Darling, 
J., Jelf, J., and A. T. Lawrence, J.), that 
the evidence also tended to prove the intent 
with which the prisoner used the instru- 
menis. 

Case stated by A. T. Lawrence, J. 

John Bond was tried at the Chester 
Winter Assizes on March 15 and 16, 1906, 
on an indictment charging him under 
section 58 of the Offences against the 
Person Act, 1861,^ with feloniously using 

♦ Coram^ Lord Alverstone, C.J., Kennedy, J., 
Bidley, J., Darling, J., Jelf, J., Bray, J., and 
A. T. Lawrence, J. 

(I) Offences against the Person Act, 1861, 
8. 68 : " Every woman, being with child, who, 
with intent to procure her own miscarriage, 
shall unlawfully administer to herself any 
poison or other noxious thing, or shall unlaw- 



instruments upon one Ethel Annie Jones, 
with intent thereby to procure the mis- 
carriage of the said Ethel Annie Jones, 
on October 20, 1905. 

Evidence of admissions by the prisoner 
of the use of instruments upon the said 
Ethel Annie Jones was given by the 
witnesses for the prosecution, but it was 
suggested that such use was for a lawful 
purpose and with no criminal intent 

The evidence of one Gertrude Sandles 
Taylor was tendered for the prosecution 
to shew intent. It was objected to on 
behalf of the prisoner on the ground that 
such evidence was inadmissible inasmuch 
as there were other indictments awaiting 
trial against the prisoner for offences 
against the same statute in respect of 
acts alleged to have been done by the 
prisoner to the said Gertrude Taylor in 
January, 1905, that such acts hiad no 
reference to Ethel Annie Jones, and were 
not evidence of the intent with which the 
prisoner had used the instruments upon 
the said Ethel Annie Jones. 

The Judge held, upon the authority of 
Reg, V. Geering [i849] * and other cases 
cited to him, that the evidence was 
admissible. 

The evidence of Gertrude Taylor as set 
out in the Case was as follows : 

" I am twenty-three years of age, and 
reside with my parents at 2 Northgate, 
Bridgenorth, Salop. I have known Dr. 
Bond two or three years. In January, 
1905, 1 stayed with him about fourteen 
days. Something happened. He had 
connection with me. I said I thought I 
had better go. He said, ' Before you go 
I will operate on you.' I had thought I 
was in trouble. I said, ' I think I am 
in £Eunily way.' He said he was a 
doctor, and would put me all right." 

[Instruments produced, and the witness 
picked out three — speculum, vulsellum, 
and catheter.] 

fully use any instrument or other means what- 
soever with the like intent, and whosoever, witli 
intent to procure the miscarriage of any woman, 
whether she be or *be not with child, shall 
unlawfully administer to her or cause to be 
taken by her any poison or other noxious 
thing, or shall unlawfully use any instrument 
or other means whatsoever with the like intent, 
shall be guilty of felony. . . ." 
(2) 18 L. J. M.C. 216. 
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" He put trumpet up my private parts. 
I said *OhI' He took vulsaUum. He 
eaid, * Promise me you'll never tell any 
one.' I said, * No ! ' He put vulsellum 
up trumpet. I felt it. He said it would 
fetch it away — the child. He was not 
long. He pulled them out. I said, * Am 
I all right ? ' He said, * I am afraid not. 
If you are not, write to me when you get 
home; don't go more than siz weeks.' 
I wrote and told him. I got a letter 
from him. I did not go again. Child 
bom September 28. He was &ther. 
Affiliation order; he pays 5«. a week. 
I had told him I was afraid I was like 
that. He said something like * I dare say 
you are.' He said he had put dozens of 
girls right." 

Gro88-exami7ied, — " January, 1905, I 
went to his house at night. I had had 
a child before. Nellie Cornes was his 
housekeeper. I was in service the night 
before I went. I left my place after a 
quarrel. He had connection the night I 
went there. I did not want to go to my 
sister's. I did not get on well with her. 
Nellie Comes asked the doctor if I might 
stay a day or two. The doctor said, ' It 
could not have worked better.' Nellie 
Comes said he had put her all right. I 
was unwell when I went to Dr. Bond's ; 
I think it was about a fortnight after that 
he operated on me. The time for my 
courses had not come. Dr. Bond wrote 
several letters to me. He said if I was 
not all right he would use the instru- 
ments again. I was persuaded to bum 
the letters, and I did so. I had notice 
to produce them before I destroyed them. 
Dr. Bond asked me not to give them to 
the police, and I promised I would not. 
I went to see him at his house afber the 
^hild was bom. September 28, child bom. 
Dr. Bond was in prison on Jones s case 
when I made the charge against him. He 
did use instruments on me. December 5, 
1905, I burned the two letters on the 
morning I came to Court on affiliation 
summons. My mother saw solicitor for 
Dr. Bond. She told me after she had 
been. Dr. Bond had said he would see 
his solicitor. Mother went to police- 
station to see Dr. Bond." 

Re-examined, — " These proceedings 
^ere taken by my wish. The police gave 



me notice to produce the letters. I burned 
the letters because I thought they were 
best out of the way. Dr. Bond asked me 
not to give them up, and I promised 
I would not. He said it would be clear 
against him because it was in his own 
handwriting. He said he would give me 
100^. and all his furniture if I would not 
give them. It was only a few days before 
the burning. He said he would not 
have my case go into Court. I wrote to 
him to say I hod not been unwell. 
Affiliation order was by consent. I had 
a baby before. I knew I was likely to 
have another soon afber connection. The 
first night I stayed with the doctor the 
housekeeper did not know I was there. 
Mrs. Beeves is my sister. [Prisoner's 
book produced.] It is my address. It is 
my writing." 

Cro88'examined, — *• I don't remember 
when I wrote it. It was when staying 
with Dr. Bond." 

The Judge left the question to the jury 
as to whether or not the prisoner had 
used the instruments with the intent 
alleged in the indictment, and told them 
that, unless they were satisfied he had 
such intent, they should find him not 
guilty. 

The jury found the prisoner guilty, 
and he was sentenced to three years' 
penal servitude, but the execution of the 
sentence was respited until afber the de- 
cision of this case. 

The question for the opinion of the 
Court was whether the evidence of 
Gertrude Sandles Taylor was admis- 
sible. 

It was not stated in the Case, but it 
appeared that the prisoner was a quali- 
fied Hurgeon who was not in regular 
practice, that he had only four instru- 
ments, that Ethel Jones was his servant, 
and that he induced her to have connec- 
tion with him by promising to keep her 
right, and that when she feared she was 
in trouble he used instruments upon her 
which he said would bring the child away. 
When arrested he said he had used the 
instruments for a lawful purpose, and the 
defence set up was that the prisoner had 
used the instruments when examining 
Ethel Jones for leuoorrhoea, and that her 
subsequent illness was neither foreseen nor 
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intended by him. The evidence of 
Taylor was tendered to rebut this defence 
and to shew intent. 

The case was argued on April 28 before 
a Court consisting of Lord Alverstone, 
O.J., Kennedy, J., Ridley, J., Darling, J., 
and Walton, J., when judgment was 
reserved. Th& case was reargued on 
May 26 before the present Court. 

Franda-WUUanu, K.C., and EUts 
Griffith^ for the prisoner. — The charge 
against the prisoner was that he used the 
instruments for the purpose of procuring 
a miscarriage, but it was agreed that the 
operation on which he was engaged — 
namely, to examine the condition of the 
womb — was a perfectly proper operation, 
and it was admitted by the prosecution 
that it only became an improper opera- 
tion if there was a suspicion that the 
patient was pregnant. The allegation 
was that the prisoner performed the 
operation with the avowed intention of 
procuring miscarriage, and in support of 
this allegation the evidence of Gertrude 
Taylor was tendered ; but the broad prin- 
ciple of law is that evidence cannot be 
given that a man has been guilty of one 
crime in order to shew that he has com- 
mitted another crime. In Reg. v. Odd^ 
[l85l],' where the prisoner was charged 
upon an indictment containing counts for 
stealing and for receiving certain doth 
knowing it to be stolen, evidence was 
tendered of the possession by the prisoner 
of other property stolen from other per- 
sons at other times, and it was held that 
such evidence was not admissible as 
evidence of guilty knowledge. Lord 
Campbell, C. J., said : " I am of opinion 
that the evidence objected to was as admis- 
sible under the 1st two counts as it was 
under the 3rd, for it was evidence which 
went to shew that the prisoner was a 
very bad man, and a likely person to 
commit such offences as those charged in 
the indictment. But the law of England 
does not allow one crime to be proved in 
order to raise a probability that another 
crime has been committed by the per- 
petrator of the first." In Beg. v. OUU 

(3) 20 L. J. M.C. 198; 5 Cox C.C. 210; 
2 Den. C.C. 264. 



[i90oV a case of false pretences, Chan- 
nell, J., laid down the same principle in 
the following way : *' It is an elementary 
principle of criminal law that a prisoner 
can only be convicted on a criminal 
charge by evidence bearing directly on 
that charge, and that it is inadmissible to- 
endeavour to support the charge by 
shewing that the prisoner has committed 
other similar offences, and is therefore- 
likely to have committed the one with 
which he is charged." 

In Eeg. v. Modes [i898],* where the^ 
prisoner was charged with obtaining eggs 
by the false pretence that he whjb carry- 
ing on a dairyman's business, evidence of 
two witnesses was admitted that the^ 
prisoner had obtained eggs from other 
persons subsequent to the transaction in 
question by means of a similar fEilse pre- 
tence. It was argued that evidence of 
transactions subsequent to those charged 
in the indictment were not admissible. 
Lord Russell of Killowen, C.J., said r 
" It seems to me quite clear that, if the 
transactions with Elston and Chambers- 
had taken place before that with Bays- 
and at a period not too remote, the evi- 
dence of Elston and Chambers would have- 
been admissible against the prisoner. Is 
that evidence admissible although the- 
transactions were subsequent to the- 
offence charged 1 That depends, as it 
seems to me, on the question whether or 
not the case put forward for the prose- 
cution was that the prisoner was not 
carrjdng on a real business, but that th& 
business in which he was engaged waa 
from first to last a bogus or shain busi- 
ness. If the prosecution merely alleged 
isolated transactions of a fraudulent 
character against the prisoner with no- 
connection between them, I should cer- 
tainly Fay that evidence of transactions 
which took place after the offence charged 
was not admissible, more especially if such 
transactions took place two months after 
the offence." In Beg. v. Francis [i874]*- 
evidence of acts antecedent to the trans- 
actions the subject of the indictment was 

(4) [1900] M.C. 246, at p. 268 ; 69 L. J. Q.B. 
918, at p. 930; [1900] 2 Q.B. 768. at p. 781. 

(6) [1899] M.C. 20; 68 L. J. Q.B. 83; [18991 
1 Q.B. 77. 

(6) 43 L. J. M.C. 97; L. R. 2 C.C.R. 128. 
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held admissible for the purpose of proving 
guilty knowledge. If the prisoner in the 
present case was carrying on a system of 
conduct as an abortionist, the evidence of 
Gertrude Taylor would be admissible. 

[Kennjedt, J. — May not the true view 
be, that when evidence has been given to 
negative the idea of accident or mistake, 
incidentally it may also prove to be 
evidence of design 1] 

There was no nsonu between the crime 
charged and the act of which evidence 
was sought to be given. There was no 
allegation in the present case, nor was it 
proved that there was a system on the 
part of the prisoner of seducing girls and 
afterwards procuring their miscarriage. 

[AM Thomas, KX), — Taylor's evidence 
was that Bond said he had put dozens of 
girls right.] 

That is the evidence that is objected 
to, and it would be contrary to principle 
to admit it, because of its contents. 
Whether it is admissible or not must be 
decided apart from the evidence which 
the witness gave. 

The broad principle is that evidence 
that a man has been guilty of one crime 
cannot be given in order to prove that he 
has been guilty of another crime, except 
in certain circumstances. There must be 
a 7i£xu8 between them. Such evidence 
has been admitted in five oases — ^first, 
when the act charged and the act of 
which evidence was sought to be given 
formed part of one entire transaction : 
such was the case of Reg, v. Rea/r- 
den [1864],^ where the prisoner was 
charged with committing rape on a little 
girl : evidence of subsequent rapes on 
the same child was admitted, as it was in 
such a case one continuous offence; or 
secondly, when the acts charged and the 
act of which evidence was sought to be 
given are part of a system of conduct ; or 
thirdly, when the evidence shews malice ; 
or fourthly, shews whether the act charged 
in the indictment was done by design 
or by accident; or fifthly, shews guilty 
knowledge. In every case in which evi- 
dence has been admitted it has fallen 
within one of these five classes; the 
present case does not fall within either 
of them. In Reg, v. Geering ^ all the 
(7) 4 F. & F. 76. 



felonies of which evidence was admitted 
were connected with the felony charged 
in the indictment. They all formed part 
of a system. It was necessary, in order 
to deal with the case, to prove the domes- 
tic history of the fitmily. That formed 
the connection between the various 
crimes. The evidence was also necessary 
in order to shew that the administering 
of the arsenic was not accidental. 

In the present case there was no 
question of accident, the prisoner's de- 
fence being that he was performing a 
proper operation. The evidence of the 
statement that the prisoner had put 
dozens of girls right was not admissible, 
because it would be merely evidence that 
he was a bad man, and not evidence 
proving a system. The point was dealt 
with by the Privy Council in Makin v. 
AU.'Gen. of New South Wales [l898],» 
where Lord Herschell, L.C., said: '*It 
is undoubtedly not competent for the 
prosecution to adduce evidence tending 
to shew that the accused has been guilty 
of criminal acts other than those covered 
by the indictment, for the purpose of 
leading to the conclusion that the accused 
is a person likely firom his criminal con- 
duct or character to have committed the 
offence for which he is being tried. On 
the other hand, the mere fact that the 
evidence adduced tends to shew the com- 
mission of other crimes does not render 
it inadmissible if it be relevant to an 
issue before the jury, and it may be so 
relevant if it bears upon the question 
whether the acts alleged to constitute the 
crime charged in the indictment were 
designed or accidental, or to rebut a 
defence which would otherwise be open 
to the accused." The Lord Chancellor 
did not mean that evidence might be 
given by the prosecution in rebuttal of 
any possible defence, but only to rebut 
any defence which had been set up, or 
indicated by cross-examination. In Reg, 
V. Heeeom [i878],^ a case of murder, evi- 
dence was tendered of the death of 
another person under like circumstances, 
and from similar symptoms, and a motive 
also for the death of that person was 
sought to be proved. Lush, J., admitted 

(8) 63 L. J. P.O. 41 ; [1894] A.C. 67. 

(9) 14 Cox 0.0. 40. 
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the evidence, as he thought it was within 
the principle of Eeg. v. Geeritig * — ^namely, 
that evidence of the domestic history of 
the fiamily during a period of four deaths 
in that &inily by poison could be received, 
to enable the jury to decide under what 
circumstances the poison had been taken. 
Eeg. V. Dale [l889] ^^ is the strongest 
case against the prisoner. There the 
prisoners were charged under the same 
section as in the present case. In the 
opening of the case for the prosecution 
counsel proposed to prove similar acts 
by the prisoners on other women, and 
Charles, J., ruled that he would admit 
the evidence; but the point was not 
thoroughly discussed, because the prisoners 
pleaded guilty after the opening, and no 
evidence was called. It is difficult to 
arrive at the ratio decidendi of the de- 
cision, as there are no reasons given. 
Apparently there was a system of deal- 
ing with such cases on the part of the 
prisoners. That decision is not binding 
on the present Oourt, as it was not a 
decision of the Oourt for Crown Cases 
Reserved. In all coining cases evidence 
of possessing other bad coins or of passing 
other bad money is admissible as evidence 
of guilty knowledge. The cases of falae 
pretences all depend on the principles 
laid down in Reg, v. Ehodea.^ In Eeg. v. 
Holt [i86o],^^ a case of figtlse pretences, 
evidence that the prisoner had obtained 
another sum of money from another 
person by a similar false pretence to that 
charged in the indictment was held in- 
admissible for the purpose of proving 
intent. The case of Beg, v. Window 
[i86o],^* where evidence that three other 
persons in the same family died of 
similar poison, and that the prisoner was 
present at all the deaths and adminilstered 
something to two of the patients, was 
held inadmissible, does appear to fiedl 
within some of the cases where the evi- 
dence has been admitted, and it has 
been commented on by other Judges. 

[Lord Alvebstonb, C.J. — That case 
cannot be supported. Martin, B., ought 
to have followed Reg. v. Geering^ and 
Admitted the evidence.] 

(10) 16 Cox C.C. 703. 

(11) SO L. J. M.C. 11 ; 8 Cox C.C. 411. 

(12) 8 Cox C.C. 397. 



The latest case is Rex v. WyaU [1903],>' 
a case of obtaining credit by fraud. There 
evidence was admitted that previously the 
prisoner had gone to other houses and 
hired apartments and left without pay- 
ing, on the ground that it established a 
systematic course of conduct on the part 
of the accused, and negatived any acci- 
dent or mistake. The present case does 
not fall within either of the class of 
cases where evidence has been admitted. 
Evidence is not admissible merely to shew 
that the prisoner was a bad man. Evi- 
dence as to the acts in January threw no 
light as to the intent of the prisoner in 
regard to the act in October. In the 
case of a charge of embezzlement evi- 
dence can be given of other acts of 
embezzlement committed within the pre- 
vious siz months, but that is only admissi- 
ble through an express statutory provision 
to that effect. No distinction can be 
drawn between prior acts of embezzle- 
ment and previous acts in the present 
case. The statute expressly limited the 
evidence which could be given to acts 
committed during the previous six 
months. Thia is a strong argument that 
evidence of the kind given in this case is 
not admissible. If a man was charged 
with rape, evidence that he had 
committed or attempted to commit a 
rape on another woman nine months 
before would not be admissible. The 
prisoner's defence being consent, evi- 
dence of a rape on another woman 
nine months before would not be ad- 
missible to shew that there was no con- 
sent in the case on which he was 
charged. 

[A. T. Lawrence, J. — ^That is because 
the issue would be consent or no con- 
sent, and such evidence would not be 
relevant to that issue.] 

[Bray, J., referred to Blake v. Allnon 
Life Aseu/ranoe Society [l878].**] 

That case puts the principle upon the 
same ground — namely, that in order to 
make the evidence admissible there must 
be some nexua between the fact proved 
and the issue before the jury, and the 
present case does not &11 within either 

(13) [1904] M.C. 8 ; 73 L. J. KB. 15 ; [1904] 
1 K.B. 188. 

(14) 48 L. J. C.P. 169 ; 4 C.P. D. 94. 
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class of cases where such evidence has 
been admitted. 

Abd Thomas, K.C., and R. F. Bcmkea, 
for the prosecution. — Having regard to 
the facts in the present case, the evidence 
of Gertrude Taylor was admissible. The 
allegation on the part of the prosecution 
was that the prisoner used the instru- 
ments upon £jthel Annie Jones with 
intent to procure abortion ; the defence 
set up was that the instruments were 
properly used in order to examine the 
girl, who was suffering from leucorrhoea. 
The answer of the prosecution was that 
the prisoner had used the same instru- 
ments upon another girl, who was not 
suffering from leucorrhoea, with the 
■avowed object of procuring abortion. 
That evidence was therefore admissible 
in order to shew the intent with which 
the prisoner had used the instruments 
upon Ethel Annie Jones. The evidence 
■of Taylor tended to shew that the mis- 
carriage did not happen by accident, but 
from the use of the instruments used 
with the intent to procure abortion. The 
law is stated in ArehloUTi Criminal 
Pleading (23rd ed.), at p. 308, that 
^' Where a design, system, criminal in- 
tent, or guUty knowledge on the part of 
the defendant is to bs proved, or the 
defence of accident or the like is to be 
met, the prosecutor may give in evidence 
other instances of his having committed 
the same offence for which he is under 
trial " ; and at p. 309, " Upon the trial 
of an indictment under 24 & 25 Yict. 
c. 100, s. 58,^ for * feloniously and unlaw- 
fully using a certain instrument, to wit, 
a quill, with intent to procure a mis- 
carriage,' in order to prove the intent, 
evidence may be given that at other 
times the prisoner had caused miscarriages 
by similar means." 

[Lord Alvbbstone, C J. — The applica- 
tion of that principle is founded entirely 
upon Eeg. v. DdUy^^ and the question is 
whether that case was rightly decided.] 

In order to prove intent it is admis- 
sible to prove the prisoner's conduct on 
other occasions. In Roacoe'$ Digest of 
Criminal Evidence (12th ed.), at p. 85, 
the rule as laid down in Makin v. 
AU.rGen. of New South Walea,^ is stated : 
*' that evidence tending to show that the 



accused has been guilty of criminal acts, 
other than those covered by the indict- 
ment, is not admissible except upon the 
issue whether the acts charged in the 
indictment were designed or accidental, 
or in order to rebut a defence otherwise 
open to the accused " ; and in Stephen's 
Digest of Bvidenee, art. 11, the author 
lays down the principle that evidence of 
what a person said or did on a different 
occasion may be given if it shews '* the 
existence on the occasion in question of 
any intention, knowledge, ffood or bad 
£Eiith . . . the existence of which is in issue "; 
and in article 12, "When there is a 
question whether an act was accidental or 
intentional, the fact that such act formed 
part of a series of similar occurrences, in 
each of which the person doing the act was 
concerned, is deemed to be relevant." In 
Reg. V. Gray [iS66],^^ evidence of other 
claims by the prisoner on other insurance 
companies in respect of other fires was 
admitted to shew that the fire in question 
was not the result of accident. The 
criticism on this case by Stephen, J., in 
his Digest of Evidencej was written 
before the decision in Makin v. AU,-Oen. 
of New SovAh Walesy^ where Reg, v. 
Gray ^^ was cited without disapproval. 

[Lord Alvebstone, O.J. — It is quite 
clear that the evidence would be admis- 
sible to prove system; but intent is a 
word of very mixed meaning. The 
question is whether this case comes 
within either of the five classes where 
such evidence is admitted.] 

[Kbnmedt, J.— -Evidence to prove in- 
tent was not admitted in any of the 
murder cases; in Reg. v. Geering^ the 
evidence was admitted in order to shew 
that the arsenic did not get into the bodies 
by accident.] 

If the arsenic did not get into the 
bodies by accident, it must have got there 
by design ; but the only way to prove 
that it got into the bodies by design was 
to shew that it did not get there by 
accident. In Rex v. Mogg [lS3o] ^^ the 
prisoner was indicted for giving sulphuric 
acid to eight horses, with intent to kill 
them. Evidence that the prisoner had 
frequently mixed sulphuric acid with the 

(15) 4 F. & F. 1102. 

(16) 4 Car. & P. 364. 
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horses* com was objected to, but it was 
admitted as shewing the intent of the 
prisoner In Mtikin v. AU.-Gen. of New 
South Wales ® Lord Herschell held that 
evidence of other acts was admissible to 
shew whether the acts charged in the 
indictment were designed or accidental, or 
to rebut a defence which would otherwise 
be open to the accui^ed. Therefore such 
evidence is always admissible, because the 
prosecution cannot say till after the 
prisoner's case is opened what defence 
will be set up. 

[Lord Alyebstone, C.J. — Those words 
of Lord Herscheirs, if read in their 
widest sense, do support that contention, 
but when the whole of the judgment is 
looked at I do not think they must be 
taken as having that wide meaning.] 

Lord Herschell, after referring to Reg. 
V. Geering^^ cited Reg. v. DoeeeU [l846],*^ 
where Maule, J., said: ''Although the 
evidence offered may be proof of another 
felony, that circumstance does not render 
it inadmissible, if the evidence be other- 
wise receivable. In many oases it is an 
important question whether a thing was 
done accidentally or wilfully." 

[LoKD Alverstone, C. J.— "Wilfully" 
there means on purpose, and does not 
refer to the intent with which the act 
was done.] 

In Rex V. WycOt ^^ evidence of other 
instances of obtaining credit by &lse 
pretences was admitted for the purpose 
of proving the intent with which the 
prisoner obtained the credit in the last 



[LoBD Alverstone, C.J. — That case 
was decided upon the fact that the evi- 
dence tended to shew a systematic course 
of conduct on the part of the prisoner.] 

It is impossible to say when a system 
commences except at the committing of 
the second offence; after which it be- 
comes a question for the jury whether or 
not a system has been established. The 
evidence in this case tended to shew a 
systematic course of conduct on the part 
of the prisoner, and therefore was admis- 
sible. Reg. V. OUie ^ is important, 
because Bruce, J., in his dissenting judg- 
ment, laid down the doctrine now con- 
tended for by the prosecution. " A line 
(17) 2 Car. & K. 306; 2 Cox C.C. 243. 



of cases has established the rule that 
when it becomes material to establish 
that an act charged in the indictment, 
and proved to have been done, was in- 
tentional and not accidental, evidence is 
admissible of similar acts done by the 
same person, having no bearing upon, or 
connection with, the acts charged in the 
indictment, save that the acts are similar 
and done by the same person. This rule 
is sometimes stated, I think inaccurately, 
to be a rule which admits indirect evi- 
dence of this class to prove guilty know- 
ledge. The evidence is, I believe, admis- 
sible under the rule I have mentioned 
only on the ground that it tends to 
negative mistake or accident. It is quite 
true that in many cases to negative mis- 
take or accident is to leave no other 
alternative, but that the act was inten- 
tionally done with a criminal intent. But 
the ground on which this indirect evidence 
is admissible is that it tends to negative 
mistake or accident." In coining cases, 
also, the only answer to mistake is design 
or criminal intent. On these grounds 
the evidence of Gertrude Taylor was 
clearly admissible. 

[Bray, J. — If this evidence was tendered 
on behalf of the prosecution in order to 
prove intent on the part of the prisoner, 
and for that purpose only, and it after- 
wards appears that it would have been 
admissible as tending to prove a system- 
atic course of conduct, can it be looked 
at afterwards in order to establish a 
system on the part of the prisoner %\ 

Many cases are proved without any 
statement of counsel on behalf of the 
prosecution, and therefore this evidence 
does not become inadmissible merely 
because it was not tendered on the ground 
on which it afterwards appears that it 
would be admissible. 

FrancU'WilUame^ K.C.^ in reply.— A 
system cannot be proved from two isolated 
acts which had no connection with each 
other. Further, this evidence was not 
admissible for the purpose of shewing a 
system from the mere fact that some 
statement in it tended to prove such a 
system, inasmuch as the test is whether 
the evidence was admissible at the time 
when it was tendered ; and if it was not 
admissible then, any statement in it is 
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not material for the purpose of proving a 
system. 

Cur, adv, vtUt, 

June 12. — Lord Alveestonb, C. J., read 
the following judgment: In this case the 
defendant was indicted under section 58 of 
the Offences against the Person Act, 1'861, 
for feloniously using instruments upon one 
Ethel Annie Jones on October 20, 1905, 
with intent thereby to procure miscarriage. 
It was not disputed that in fact the accused 
had used instruments, but it was suggested 
that they were used for a lawful purpose 
and with no criminal intent. At the 
trial the evidence of a girl named Ger- 
trude Taylor was tendered and admitted. 
The evidence of this witness was to the 
effect that in January, 1905, she had been 
staying at the house of the accused, that 
he had connection with her, and that 
subsequently, thinking she was pregnant, 
she had informed the prisoner, and that 
he used instruments of the same character 
upon her with a view to procure mis- 
carriage. My brother A. T. Lawrence, 
on the authority of Reg, v. Geering,'^ 
Reg. V. DcUe^^^ and other cases cited 
before him, admitted the evidence ; and 
the question raised is whether it was 
rightly admitted. 

The general rule of law applicable 
in such cases can, I think, be clearly 
stated. It is that, apart from express 
statutory enactments, evidence tending 
te shew that the accused had been 
guilty of criminal acts other than those 
covered by the indictment cannot be given 
unless the acts sought te be proved are so 
connected with the offence charged as to 
form part of the evidence upon which it 
is proved— see Reg, v. Rearden ^ — or are 
material to the question whether the acts 
alleged to constitute the crime were de- 
signed or accidental — Reg, v. Gray ^^ — or 
te rebut a defence which would otherwise 
be open te the accused — Makin v. Att.- 
Gen. of New South Walea,^ As is 
pointed out in the last-mentioned case, 
the statement of these general principles 
is ea^, but in applying them it is often 
very difficult te draw the line and decide 
whether a particular piece of evidence is 
admissible or not. 



In this case ic was not disputed that 
the prisoner had in fact used the instru- 
mento upon the girl Jones, either, as he 
suggested, for a lawful purpose, or, as it 
was alleged by 'the prosecution, for an 
unlawful purpose. Can it be said that 
the fact that he had used instrumente for 
an unlawful purpose upon another girl 
some nine months before has any bearing 
upon the purpose for which they were 
used on the occasion in question ? It is, 
I think, easy to give illustrations of cases 
in which such evidence would clearly be 
admiEeible — ^as, for instance, if the prose- 
cution alleged that the accused was 
carrying on the business of an abortionist, 
and had with that object, and with that 
object only, on several occasions used 
instruments or provided drugs for reward 
or remuneration to himself, or if, the 
purpose for which the particular instru- 
ments could be used being doubtful, it 
was alleged that any injury caused by 
such use was accidental. In such cases it 
seems to me that evidence of the kind 
would be admissible, as was recently 
pointed out in this Court in the case of 
Rex V. WyaU,^^ following Reg, v. Rhodee ^ 
and Reg. v. OUie.^ I have grave doubt 
whether the circumstances of this case 
are sufficient to render the evidence ad- 
missible upon the principle recognised in 
these cases. Prima facie there was no 
necessary connection between the act 
charged in the present indictment and the 
act cdleged in the evidence admitted. It 
might possibly be suggested that, inas- 
much as it was proved or admitted that 
the accused had improper intercourse with 
the two girls Jones and Taylor, and that 
both of them, as the result of such inter- 
course, had become pregnant, the evidence 
tended te establish a system or course of 
conduct on the part of the prisoner, in 
cases in which he had got girls into 
trouble. I think, however, that this 
ground is too dangerous and not sufficient 
to justify the admission of the evidence. 
I must not, however, be supposed to 
decide that there might not be cases in 
which the evidence would have been ad- 
missible on such grounds ; but this does 
not appear to me to be one of them. Nor 
does it by any means follow that evidence 
will be inadmissible on the ground only 
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that it goes to prove only one other 
criminal act and not one of a number; 
there may be other circumstances shewing 
the act sought to be proved to be part of 
a criminal practice or sydtem of which the 
criminal offence charged in the indict- 
ment formed part. The mere &ct that 
the evidence tendered pointed to only one 
act is not conclusive against the admissi- 
bility. I would point out that in the 
cases oiReg. v. Geering,^ Reg, v. Oray^^^ 
and Makin v. AU.-Gea. of New Sauih 
Waies^ the evidence was clearly ad- 
missible in order to rebut the allegation 
of accident or mistake. 

In this case, assuming, as I have said, 
the grounds on which the evidence might 
be admitted not to apply, the case would 
appear to me to resemble Beg, v. OMy^ 
in which, before the Prevention of Grimes 
Act, 1871, s. 19, evidence of the possession 
by the prisoner of property other than 
that chiurged in the indictment, stolen 
from other persons, whs held not admis- 
sible. It is necessary, however, that I 
should refer to the case of Reg, v. DaU}^ 
tried at the Central Criminal Court on 
August 16, 1889, where, upon an indict- 
ment under this section for using a quill 
to bring about miscarriage, counsel for 
the prosecution referred in bis opening 
statement to evidence he intended to call 
to prove that the person charged had 
made use of a quill for a similar purpose 
on other occasions. Mr. Justice Charles 
ruled that evidence of similar acts of the 
prisoner practised on different women 
both prior and subsequent to the offence 
charged in the indictment would be ad- 
missible. If that case is to be construed 
to authorise the admissibility of evidence 
of prior acts of a similar kind where the 
act is admitted, and the only question is 
the purpose for which it was done, it 
goes too far. The report is very meagre, 
but on reference to the report in Vol. 110 
of the Sessions Cases, I observe that the 
question was raised during Mr. Fulton's 
opening, and that at the conclusion of 
the opening the prisoner pleaded guilty, 
so that the point was never formally 
raised and argued. It may be that in 
that case the evidence was admissible 
upon some one or other of the grounds 
to which I have referred. 



My attention has been called by my 
brother Kennedy to Reg. v. Cooper [i849].^' 
In my opinion that case may clearly be 
supported on the ground that tiie evidence 
tended to shew that the accused knew 
the consequences of his act. If it is 
supposed to lay down a wider principle, 
and one which would cover tlus case, I 
do not agree with it, and I may add that 
it does not appear to be cited as an 
authority upon the point argued before 
us. I think it right to add that, had I 
thought the evidence admissible, the fact 
that it would have tended to establish 
that the accused had been guilty of 
another crime would not have rendered 
it inadmissible--see Makin v. AU.-Gen. 
of New South Wales,^ Reg, v. Rearden,^ 
and other cases. For the above reasons 
I think the evidence was inadmissible 
and that the conviction shotild be 
quashed ; but as a majority of the Court 
are of a different opinion the conviction 
will stand. 

Kennedy, J., read the following judg- 
ment: In this case John Bond was 
charged with attempting to procure abor- 
tion by using instruments on the body of 
Ethel Annie Jones on October 20, 1905. 
The question for the decision of the 
Court for Crown Cases Reserved is as 
to the admissibility of the evidence of 
another woman, Certrude Sandles Taylor, 
who was called as a witness to depose 
that the accused, nine months before, 
had been guilty of the same crime upon 
her, and who in the course of her ex- 
amination-in-chief stated that he had 
then used language to her indicating 
that previously he had been guilty of the 
same crime in many other cases. 

In my judgment, the question is one 
of great importance as affecting the &ir 
tri^ of accused persons. " It may be laid 
down as a genenJ rule, that in criminal, 
as in civil cases, the evidence shall be 
confined to the point in issue " — Rosoo^s 
Criminal Evidence (12th ed.), pp. 78, 
79. " Where a prisoner is charged with 
an offence, it is of the utmost impor- 
tance to him that the &cts laid before 
the jury should consist exclusively of the 
transaction which forms the subject of the 
(18) 3 Cox C.C. 647. 
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indictment, which alone he can be ex- 
pected to come prepared to answer. It 
is, therefore, a general rule, that the fjetcts 
proved must be strictly relevant to the 
particular charge, and have no reference 
to any conduct of the prisoner uncon- 
nected with such charge. Therefore, it is 
not allowable to shew, on the trial of an 
indictment, that the prisoner has a general 
disposition to commit the same kind of 
offence as that for which he stands m- 
dieted "--EusseU on Crimes (6th ed.)^ 
vol. iii. p. 403. Thus it was resolved 
by all the Judges nearly one hundred 
years ago in Rex v. Cde^ Mich. T. 1810 
(cited in Russell on Crimes^ vol. iii. 
p. 403, note (n) from manuscript), that 
in a prosecution for an infiunous crime 
an admission by the prisoner that he had 
committed such an ofibnce at another 
time, and with another person, and that 
he has a tendency to such practices, 
ought not to be received in evidence. 
"The law of England," said Lord Camp- 
bell, O.J., in Reg. v. Oddy,* "does not 
allow one crime to be proved in order to 
raise a probability that another crime 
has been committed by the perpetrator 
of the first." And the same law has, 
twelve years ago, been re-stated in 
a judgment of the Privy Oouncil in 
Makin v. Att.Gen. of New SotUh Wcdesfi 
*' It is undoubtedly not competent for the 
prosecution to adduce evidence tending 
to shew that the accused has been guilty 
of criminal acts other than those covered 
by the indictment, for the purpose of 
leading to the conclusion that the accused 
is a person likely from his criminal con- 
duct or character to have committed the 
offence for which he is being tried." 
Then follows a passage upon which 
reliance was placed by the counsel for the 
prosecution ; but which, I think, it is not 
necessary here to quote. Nothing can so 
certainly be counted upon to create a 
prejudice against an accused upon his 
trial as the disclosure to the jury of other 
misconduct of a kind similar to that 
which is the subject of the indictment ; 
and, indeed, where the crime alleged is 
one of a revolting character, such as the 
charge against Bond in the pref>ent case, 
and the hearer is a person who has not 
been trained to think judicially, the pre* 



judice must be sometimes almost in- 
surmountable. Therefore if, as is plain, 
we have to recognise the existence of 
certain circumstances in which justice 
cannot be attained at the trial without a 
disclosure of prior ofibnoes, the utmost 
vigilance at least should be maintained in 
restricting the number of such cases, and 
in seeing that the general rule of the 
criminal law of England, which (to the 
credit, in my opinion, of English justice) 
excludes evidence of prior offences, is not 
broken or frittered away by the creation 
of novel and anomalous exceptions. So 
sacred in our Courts has been the observ- 
ance of this general rule that on the trial 
of a prisoner who was indicted for stealing 
a shilling, which had been marked and 
was found in his possession, evidence of 
the prisoner's own statement to the 
constable who arrested him, as to his 
possession of other moneys of the pro- 
secutor, was ruled to be inadmissible 
because it related to another felony — see 
Reg. V. BtUler [i846].»» 

Equally significant, I think, has been 
the recognition of the general rule on the 
part of our Legislature. The provisions 
of the Criminal Evidence Act, 1898 
(61 jk 62 Vict. c. 36), forbid, except in 
special circumstances, any question as to 
other offences committed by the prisoner 
or as to his past bad character. A series 
of earlier statutes— including the Larceny 
Act, 1861, the Coinage Offences Act, 
1861, and the Prevention of Crimes Act, 
1871 — secure that, when an indictment 
contains a charge relating to a previous 
conviction, as well as a charge of a sub- 
sequent offence, the prisoner shall, in 
the first instance, be arraigned upon so 
much only of the indictment as charges 
the subsequent offence, and the jury, in 
the first instance, be charged only con- 
cerning the subsequent offence. When 
the Legislature by the Prevention of 
Crimes Act, 1871 (34 & 35 Vict. c. 112, 
s. 19), provided that on the trial of a 
person charged with having received 
goods knowing them to be stolen, or 
having stolen property in his possession, 
evidence might be given of such person 
having in his possession other stolen 
property, and that such evidence might 
(19) 2 Car. & K. 221. 
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be taken into consideration for the pur- 
pose of proving that such person knew 
the property to be stolen which forms the 
subject of the proceedings against him, it 
quidified this provision by limiting the 
evidence to property stolen within a 
period of twelve months preceding the 
prosecution, and by the words " found in 
the prisoner's possession" made it re- 
quisite, in order to shew, from such evi- 
dence, a guilty knowledge in the prisoner, 
not merely to prove that other property 
stolen within the preceding period of 
twelve months had at some time pre- 
viously been dealt with by the prisoner, 
but also to prove that such other pro- 
perty was found in the prisoner's posses- 
sion at the time when he was found in 
possession of the property which is the 
subject of the indictment — see Reg, v. 
Carter [l9uy^ 

The established limitations of the 
general rule and the '* apparent excep- 
tions " to it ** at Common law," to use the 
language of ArMoldHs Criminal Plead- 
ing, Evidence J and Practice (23rd ed.), 
p. 306, are, I venture to think, at the 
present time reasonably plain, and refer- 
able to definite and intelligible principles, 
although the discussion of the present 
case has amply shewn it is not always 
easy to say whether a particular case &1U 
within the rule or within the apparent 
exceptions. 

The general rule cannot be applied 
where the £BLcts which constitute distinct 
offences are at the same time part of the 
transaction which is the subject of the 
indictment. Evidence is necessarily ad- 
missible as to acts which are so clearly 
and inextricably mixed up with the his- 
tory of the guilty act itself as to form 
part of one chain of relevant circum- 
stances, and so could not be. excluded in 
the presentment of the case before the 
jury without the evidence being thereby 
rendered unintelligible. So, in Rex v. 
Wylie [1804],*^ Lonl EUenborough, afcer 
mentioning a case where a man committed 
three burglaries in one night, and stole a 
shirt at one place and left it ac another, 
and they were all so connected that the 

(20) 63 L. J. M.O. 96; 12 Q.B. D. 522. 

(21) 1 Bos. k P. (N.B.) 92, at p. 94 ; »ubnom. 
Rex V. Whiley, 2 Leach CO. 988, at p. 985. 



Court heard the history of all the three 
burglaries, remarked that' ''if crimes do 
so intermix the Court must go through 
the detail ^— oited in Roeeoe, p. 79. In- 
stances are cited in RueaeU on Crimes 
(6th ed.), vol. iii. pp. 403-411, and 
Arehbold^a Criminal Pleading (23rd ed.), 
pp. 307, 308. Reg. v. Firth [i869] " is 
a recent example of this class. Reg, v. 
Rearden ^ illustrates the limitation upon 
the general rule in the case of rape. Mr. 
Justice Willes, who presided at the trial 
in Reg. v. Reard&nj'' cited, in support of 
his ruling, a case on the Western Circuit 
— a case of larceny of grain from a bam — 
in which he had admitted evidence of the 
owner of the barn that he had watched 
and detected several stealings by the same 
person. Such prior acts formed, in point 
of historical and circumstantial connection, 
inseparable parts of the transaction which 
the jury had to investigate. Within this 
same limitation, 1 think, come the cases 
of trial for murder, and wounding with 
felonious intent, in which evidence is 
admissible to shew prior assaults of the 
prisoner upon the murdered or injured 
person, or menaces uttered to him by the 
prisoner ; or to shew , conversely, irritating 
behaviour of the deceased to the prisoner, 
a« in Reg, v. Hagan [1873].^^ The relations 
of the murdered or injured man to his 
assailant, so far as they may reasonably 
be treated as explanatory of the conduct 
of the accused as charged in the indict- 
ment, are properly admitted to proof as 
integral parts of the history of the alleged 
crime for which the accused is on his 
trial. 

In my view, if we pass from the 
consideration of the necessary limitation 
which I have just illustrated, we shall 
find that the cases to which Archbold 
refers as '* apparent exceptions," at com- 
mon law, to the general rule are almost 
all cases in which evidence of transactions 
other than that which forms the subject 
of the indictment has been admitted as 
relevant to the issue as negativing the 
defence of accident or mistake in cases in 
which accident or mistake, if proved, would 
constitute a complete defence to the accu- 
sation. This is, I think, the principle 

(22) 38 L. J. M.C. 54; L. R. 1 C.C.R. 172. 
^ (23) 12 Cox O.C. 367. 
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upon which, in the group of reported 
murder cases, of which Reg. v. Oe$ring,^ 
Beg, V. Cotton [l87sj,>^ Reg. ▼. Roden 
ri874l,«« and Makin v. AU.-Gen. of New 
^outh WcUee^ are &miliar examples, 
evidence has been held admissible to 
prove the happening of like fatalities to 
persons other than the person with whose 
murder the prisoner is charged, under cir- 
cumstances in which those other fatalities 
may reasonably be connected with actions 
on the part of the prisoner. Reg, v. 
Geering^ may be taken as a type. On 
an indictment against a prisoner for the 
murder of her husband by arsenic in 
September, 1848, evidence was tendered 
by the prosecution of arsenic having been 
taken by the prisoner's two sons, one of 
whom died in December and the other 
in March subsequently, and also by a 
third son who took arsenic in April fol- 
lowing, but did not die. Proof was given 
of a similarity of symptoms in the four 
cases. Evidence was also tendered that 
the prisoner lived in the same house with 
her husband and sons, that she prepared 
their tea, cooked their victuals, and dis- 
tributed them to the four parties. Held, 
that this evidence was admissible for the 
purpose of proving — first, that the de- 
ceased husband actually died of arsenic ; 
secondly, that his death was not acci- 
dental ; and that it was not inadmissible 
by reason of its tendency to prove or 
create a suspicion of a subsequent felony. 
In Makin v. AU.-Gen, of New SotUh 
Wales * the judgment of the Privy Council 
expressly approved the ruling in Reg. v. 
Oeering,^ after a review of the cases. 
Lord Herschell, L.O. (who delivered 
judgment), remarking that it could not 
be denied that the decisions had not been 
completely in accord, and disapproving of 
the contrary ruling in Reg. v. Winalow^^ 
It is really upon the same grounds 
that in a large number of cases, other 
than cases of murder, evidence of other 
prior acts of the prisoner, possibly 
themselves constituting crimes of the 
same nature as the charge upon which 
the prisoner is on his trial, has been 
admitted, although these prior acts do 
not historically form part of the oircum- 

(24) 12 Cox CO. 400. 
(26) 12 Cox C.C. 630. 



stances of that charge. Here, again, the 
evidence has been admitted as negativing 
accident or mistake in regard to the 
occurrence which is the subject of the 
indictment. In all these cases it will, I 
think, be found that the occurrences of 
which evidence was admitted were occur- 
rences connected with conduct on the 
part of the accused, so repeated, and so 
closely linked in point of time as well as 
character with the offence for which the 
prisoner was on his trial, that, according 
to the test of justice as well as of common 
sense, there could be no serious challenge 
of its relevancy to the issue as to accident 
or mistake on the part of the accused in 
the particular case which formed the 
subject of the indictment. " When there 
is a question whether an act was acci- 
dental or intentional, the &ct that such 
act formed part of a series of similar 
occurrences, in each of which the person 
doing the act was concerned, is deemed to 
be relevant '' {Stephen's Digest of the Law 
of Evidenoe, art. 12). The principle 
was clearly stated by Lord Russell of 
Eallowen, C. J., when delivering the judg- 
ment of this Court in Reg, v. Rhodes.^ 
He quotes with approval the judgment of 
Lord Coleridge, O.J., in Reg. v. Francis.^ 
The evidence " tends to shew that " the 
prisoner *' was pursuing a course of similar 
acts ; and thereby it raises a presumption 
that he was not acting under a mistake. 
It is not conclusive, for a man may be 
many times under a similar mistake, or 
may be many times the dupe of another ; 
but it is less likely he should be so often, 
than once, and every circumstance which 
shews he was not under a mistake on any 
one of these occasions strengthens the pre- 
sumption that he was not on the last." 
So in a later case, cited in argument in 
the present case — Reg. v. OlUs^ — Mr. 
Justice Wright expounded the principle 
in similar terms, dwelling upon the im- 
portance of the element of nearness in 
point of time and circumstance in deter- 
mining the relevancy, and therefore the 
admissibility, of the evidence as to other 
acts of the accused. ''The evidence," 
said the learned Judge at page 924 of 
the Law Jott/rnal report, ''tended to 
shew that the conduct of the prisoner in 
sending drafts on a bank at which he 
2A 



Digitized by 



Google 



888 



CASES CONNECTED WITH 



Rbx v. Bond, O.C.R. 

had DO liyiDg ajccoimt was Dot iDadver- 
toDt or accideDtal, but was part of a 
systematic fraud extoDdiDg over a period 
immediately precediDg aad following the 
date of the offence charged, and the case 
in this respect seems to me to be govenied 
by Reg, v. Frands ^ aDd Reg. v. Rhodes} " 
Mr. Justice Bruce, one of the dissenting 
Judges in the same case of Reg, v. OUie,* 
at page 926 of the Law Joumcd report, 
lays down the law to the like effect, and 
even with greater strictness : *' A line of 
cases has established the rule that when 
it becomes material to establish that an 
act charged in the indictment, and proved 
to have been done, was intentional and 
not accidental, evidence is admissible of 
similar acts, done by the same person, 
having no bearing upon, or connection 
with, the acts charged in the indictment, 
save that the acts are similar and done 
by the same person. This rule is some- 
times stated, I think inaccurately, to be a 
rule which admits indirect evidence of 
this class to prove guilty knowledge. The 
evidence is, I believe, admissible under 
the rule I have mentioned only on the 
ground that it tends to negative mistake 
or accident. It is quite true that in 
many cases to negative mistake or acci- 
dent is to leave no other alternative but 
that the act was intentionally done with 
a criminal intent. But the ground on 
which this indirect evidence is admissible 
is that it tends to negative mistake or 
accident.'' 

It is in strict accordance with the 
principles thus enunciated by these 
authorities that evidence of conduct of 
the prisoner on other occasions was ad- 
mitted in cases of arson — Reg, v. Gray ^* ; 
of embezzlement — Reg, v. RicharcLaon 
[l86o]=**; of false pretences— 7?«^. v. 
Franda ^ and Reg. v. Rhodes * ; of coining 
— Rex V. FtUler [isie] " and Reg, v. Weeks 
[l86l] *® ; of forgery — Rex v. Wylie ^^ and 
Reg. V. Goldough [I882] *^ ; of obtaining 
credit by fraud — Rex v. WyaU,^^ 

In all these cases it was necessary to 
negative accident or mistake; in all of 
them the multiplication of similar acts, 

(26) 2 F. & F. 343; 8 Cox C.C. 448. 

(27) Rum. & R. 308. 

(28) 30 L. J. M.C. 141 ; 8 Cox C.C. 455 ; 
L. & 0. 18. 

(29) 10 L. R, Jr. 241 ; 15 Cox C.C. 92. 



having some connection in time and 
circumstance and nature to the act 
which was the subject-matter of the trial, 
was admitted to proof as evidence shewing 
systematic conduct of the prisoner at the 
time of the offence charged against him, 
and therefore negativing accident or mis- 
take on his part in the last case. Bat it 
must, I think, be admitted that, apart finom 
judicial dicta (which, although deserving 
of respect, cannot be treated with the 
weight which attaches to a decision), 
there is authority, which, speaking for 
myself, I am not prepared to overrule, 
that when the question of criminal intent 
is material, then, although in strictness 
the case is not one of disproving merely 
accident or mistake, evidence of prior 
occurrences may become admissible 
against the prisoner. I say this with 
special regard to the authority of Reg. v. 
Cooper *® — a case which has never been 
dissented from, and in which the point 
was fully argued before Mr. Justice 
Cress well. It was not cited to us in 
argument, and therefore I think it well to 
state the salient facts and the reasoning 
of the eminent Judge who presided at the 
trial, which renders the case peculiarly 
relevant to the matter now before us, 
because he takes the case of a charge of 
abortion .as an illustration of the admis- 
sibility of a number of similar acts to 
negative evidence of intent. The prisoner 
was charged with accusing a person of an 
unnatural crime with intent to extort 
money, and in the course of the trial an 
argument arose as to the admissibility of 
a question whether one of the witnesses 
had seen the prisoner, who was a soldier, 
come off guard on former occasions with 
money in his possession, and as to what 
he said as to the means by which 
he had obtained that money; and Mr. 
Justice Cresswell said at p. 549: ''I 
do not think that this is at ail a question 
of character. The evidence is not offered 
by way of proving simply that the prisoner 
had been guilty of the same crime before. 
The question is, whether on this occasion 
he did an act with the design of effecting 
a certain object. One step in the proof 
is to show that he would be likely to 
know that a certain result would follow, 
and if it can be proved out of his own 
mouth' that he was aware that such 
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result would be produced, it is one in- 
gredient in the necessary proof that he 
contemplated it. Suppose a charge against 
a man that he had attempted to procure 
abortion : the same medicine might be 
administered with that intention or with- 
out it. If it could be proved that he had 
often given that medicine before, and 
that he knew that abortion had always 
followed, surely that would be evidence 
against him." In my opinion, it does 
not follow that, to prove a criminal in- 
tent, it is competent for the prosecution 
to prove the occurrence of a single prior 
act of the like criminal nature. The 
admissibility, and not merely the weight, 
of the evidence depends, in my view, 
upon the evidence which it is proposed 
to adduce being evidence of such conduct 
as could authorise a reasonable inference 
of a systematic pursuit of the same 
criminal object. 

In the present case, as it appears to me, 
there is no question, in strictness, of 
accident or mistake. It was not disputed 
that the accused, a qualified surgeon, as 
I understand the facts, but not at the 
time in active practice, had used the 
surgical instruments upon Ethel Annie 
Jones. Did he use them for a lawful or 
for an unlawful purpose ? That was the 
sole issue ; in other words, had he or had 
he not in using them the mens rea ? In 
my opinion, if the evidence here had 
consisted solely of the single act alleged 
by the witness Gertrude Taylor to have 
been done to her nine months before, it 
ought not to have been admitted. Such a 
single isolated act is not just ground for 
any inference; and one act £rom which 
no inference can justly be drawn ought 
not to be allowed to go before the jury. 
If such evidence was admissible, then in 
all cases involving the issue of mens 
rea (and most serious crimes do involve 
it) it would, as it seems to me, be per- 
missible to shew that on any previous 
occasion within any measurable distance 
of time, the prisoner had been guilty of 
an act of similar misconduct, and, in 
effect, we should be doing that which 
would be unjust to the accused, and 
which Lord Campbell in Heg. v. Oddy ^ 
condemned as proving one crime in order 
to raise a presumption that another 



crime had been committed by the perpe- 
trator of the first. Peculiarly dangerous, 
indeed, and un£ftir to the accused would 
the admission of such a single act be, on 
the &cts of the present case. The evi- 
dence which directly implicated the 
accused was the evidence of a woman who 
was herself party to the alleged crime, and 
who was morally, if not in the strict legal 
sense, an accomplice of the accused person. 
She was an adult person, who knew, 
according to her account, for what pur- 
pose the operation was to be performed 
and consented to its performance. The 
further evidence which was admitted, and 
in regard to which the question for this 
Court has arisen, was the evidence, so far 
as it related to her own treatment, of a 
witness who, if her evidence was true, 
also was a consenting party to the Illegal 
operation which the prisoner performed 
upon her, and to this extent an accom- 
plice in his criminal conduct. It is need- 
less to dwell upon the danger to innocence 
of evidence of this description. But the 
evidence given by Taylor was not con- 
fined to evidence of the single act. It 
included a statement by the prisoner to 
Taylor which might £ftirly be interpreted 
to mean that he had successfully per- 
formed a similar operation upon dozens 
of girls; in other words, that he had 
often used the same instruments before, 
and had always found that abortion fol- 
lowed. Upon the reasoning of Mr. Jus- 
tice Cresswell in Beg. v. Cooper *® — see 
especially p. 550 — and upon the authority 
of that judgment, it appears to me that 
such evidence of the admission by the 
prisoner of a coarse of conduct cannot be 
excluded, and that the ruling of Mr. 
Justice Charles in Reg, v. DobU^^ in which 
it was proposed to prove repeated acts of 
the same nature over a period including 
the period of the crime, as well as the 
ruling of my brother A. T. Lawrence in 
this case, may be upheld. Therefore, 
with regret, and I need hardly say with 
sincere diffidence, I am unable to concur 
in the judgment just pronounced by the 
Lord Chief Justice. 

BiDLEY, J. — In this case I have had 
the opportunity of perusing the judgment 
delivered by the Lord Chief Justice, and 
2A2 
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I am entirely in agreement with it, and 
have nothing to add. For the reasons 
he has given I think this evidence ought 
not to be admitted. 

Da&uko, J., read the following judg- 
ment : The defendant was indicted for on 
October 20, 1905, feloniously using certain 
instruments upon one Ethel Annie Jones, 
with intent thereby to procure her mis- 
carriage. It is unquestioned that de- 
fendant had in fact used instruments 
upon Ethel Jones ; and for the defence 
it was suggested that he did so in operat- 
ing for a lawful purpose. Defendant is 
qualified as a surgeon, but there was no 
evidence that he practised as such. Ethel 
Jones was his servant, and alleged that 
she was pregnant by him. The prosecu- 
tion tendered and the Judge admitted 
the evidence of Gertrude Taylor. The 
question for us is whether that evidence 
was admissible in law. Her testimony 
was to the effect that in January, 1905, 
she stayed for fourteen days with defen- 
dant, that she became pregnant by him, 
that he operated upon her with instru- 
ments like those he used on Ethel Jones, 
and that he told her the operation " would 
fetch away the child." 

The direct effect of Taylor^s evidence is 
to prove that defendant had been guilty 
of another crime than that charged in the 
indictment, but similar in character. 
Now it is not to be rejected on that 
ground. I have tried to ascertain the 
principle which must be relied upon as 
justifying its acceptance or rejection ; and 
I find it in Foster's Crown Caaea, Dis- 
course I. p. 246, where it is said : " The 
rule of rejecting all manner of evidence in 
criminal prosecutions that is foreign to the 
point in issue is founded on sound sense 
and common justice. For no man is bound 
at the peril of life or liberty, fortune or 
reputation, to answer at once and unpre- 
pared for every action of his life." The 
same rule is thus expressed by Lord 
Campbell in Oddf/s Caae^ : "the law of 
England does not allow one crime to be 
proved in order to raise a probability that 
another crime has been committed by 
the perpetrator of the first." That he 
was speaking of a crime, evidence as to 
which would have been altogether 



"foreign to the point in issue," to use 
Foster's phrase, appears, I think, by this 
observation of his Lordship made in the 
course of counsel's argument at p. 199 of 
the Law Journal report : " In the 
French Courts the case against an aocused 
person is often commenced by evidence 
that he had previously committed offences 
of the same sort as that which forms the 
subject of inquiry. But that is not the 
practice of our law." Now the reason 
for the practice in the French Courts of 
admitting evidence of many matters which 
we should certainly describe as '* foreign 
to the point at issue " is that the Oode 
d'Instruction Criminelle (liv. 2, tit. 2, 
8. 241) provides: "L'acte d'accusation 
exposera : (1) la nature du d^lit qui 
forme la base de Taocusation ; (2) le fkit 
et toutes les circonstances qui peuvent 
aggraver ou diminuer la peine." By this 
means various matters are in France laid 
before the jury which have no connection 
with the crime charged, but are such as 
in England are brought to the knowledge 
of the Judge alone (perhaps by means of 
the calendar) or are proved after verdict. 
The jury in France then find the fisict 
with extenuating or aggravating circum- 
stances for the purpose of affecting the 
sentence, which is heavier on an habitual 
evil-liver. 

I should greatly regret a close assimila- 
tion of our criminal procedure to that of 
France ; but I think it well to note that 
the French rules as to evidence necessarily 
differ from ours by reason of the wide 
difference between the functions of 
Judges and juries under French and 
English law. Indeed, it can hardly be 
said that in our sense the French Courts 
are bound by rules of evidence at all. 
Yet, subject to observance of the rule as 
laid down by Foster^ our law does un- 
doubtedly allow evidence of another crime 
in order to negative some possible defences, 
such as accident or mistake, or to shew a 
systematic course of conduct, or guilty 
knowledge, where that is material. For 
each of these propositions there is ample 
authority in Veering's Ca$e^^ in Reg. v. 
Bhodes,^ in Reg, v. WeeJks,^ in Reg. v. 
FroflMsis^ and in Rex v. fTyott.** 

Still it has been ar^ed that such 
evidence may not be admitted to prove 
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intent. It cannot be said that no evidence 
is admissible to prove intent ; for declara- 
tions of a defendant's intention, and un- 
equivocal acts of his, are every day given 
in evidence with that object. Moreover, 
accident is negatived merely in order to 
prove design, which involves intent. 
System is proved for the same reason, and 
proof of scieifUer is merely a step towards 
that end. I do not quote a number of 
cases ivhich have been decided on this 
point, because very many of them were 
reviewed in the case of If akin v. Att.- 
Oen, of New South Wales « ; and Lord 
Herschell, L.C., there said, ^4t cannot 
be denied that the decisions have not 
always been completely in accord." In 
the same case, however, he thus laid 
down the law, in delivering the judgment 
of the Privy Council : " It is undoubtedly 
not competent for the prosecution to 
adduce evidence tending to shew that the 
accused has been guilty of criminal acts 
other than those covered by the indict- 
ment, for the purpose of leading to the 
conclusion that the accused is a person 
likely from his criminal conduct or 
character to have committed the ofifence 
for which he is being tried. On the 
other hand, the mere fact that the 
evidence* adduced tends to shew the com- 
mission of other crimes does not render it 
inadmissible if it be relevant to an issue 
before the jury, and it may be so 
relevant if it bears upon the question 
whether the acts alleged to constitute the 
crime charged in the indictment were 
designed or accidental, or to rebut a 
defence which would otherwise be open 
to the accused." I do not suppose Lord 
Herschell meant that such evidence might 
be called to rebut any defence possibly 
open, but of an intention to rely on which 
there was no probability whatever. Here, 
however, the evidence objected to was 
called to overthrow a defence already set 
up and admitted to be defendant's answer 
to the charge. It appears that the 
defence adopted by the defendant in this 
case was that he was performing a lawful 
operation in using instruments adapted to 
procure abortion. Where ignorance is 
the defence relied on, the cases I have 
cited shew that evidence is admissible to 
prove knowledge. Where accident is 



suggested as a defence, evidence is equally 
admissible to disprove that by shewing 
design, and it follows that such evidence 
may go to prove further what particular 
design actuated the perpetrator of the 
act. Such evidence assuredly cannot be 
inadmissible merely because it is more 
cogent in so far as it shews not only the 
existence of some design, but also pre- 
cisely what that design was. Here the 
defence suggested was that the act 
charged was done designedly, but that 
the design was lawful, and the reason of 
its being so is indicated. Then this 
evidence is tendered by the prosecution 
to the effect that on another womau, 
pregnant by him, the defendant had per- 
formed a similar act or operation with like 
instruments, and had then stated in effect 
that his design on that occasion was un- 
lawful — namely, to procure abortion. 

In my opinion, this evidence of Taylor 
is not irrelevant or foreign to the point in 
issue, that issue being not what did he do, 
but with what object did he do it) That 
issue involves the state of his knowledge 
or belief as to the effect of such an opera- 
tion. Taylor's evidence went to prove 
that, contrary to the defendant's allega- 
tion in defence as to his being engaged in 
doing a lawful act, he was doing a thing 
which, in his view, was apt to procure 
abortion ; and that because it was so he 
had already done it with that unlawful 
avowed knowledge and purpose. This 
evidence, therefore, tends to prove that 
the defendant had, in repeating his 
former conduct, an intention different 
from that alleged by him in his defence ; 
so it is not foreign to the point of it, nor 
less relevant because it goes to prove the 
charge in the indictment. 

I have not affected to judge whether 
the case of Eeg. v. Dale ^^ was rightly 
decided ; for I do not think it necessary 
to rely upon that decision of Mr. Justice 
Oharles in order to uphold this convic- 
tion. But, even were that ruling wrong, 
I think this conviction can still be sus- 
tained. Nor does it appear to me ad- 
visable to strive for increase in the 
technicality of our rules of evidence so as 
to narrow yet more the approaches to the 
source of justice. Our law already, and 
for good reason, undoubtedly excludes 
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evidence of many matters which any one 
in his own dai]y affairs of moment would 
regard as important in ooming to a 
decision. The observations of Lord 
Campbell shew that much would be 
excluded at a trial merely because the 
defendant would in 'the then state of the 
law have found it hard to bring evidence 
in contradiction. Now, when the appli- 
cation of this doctrine is contended for, 
it seems to me important to bear in mind 
that a defendant on a criminal charge 
might not, in Lord Campbell's day, give 
evidence, nor could his wife. These 
disabilities no longer exist, and, provided 
he have due notice, an accused person 
may £Eiirly be confronted with evidence 
relevant to the issue now that he may 
give his own testimony, although it would 
have been hard to admit it when the 
witness-box was forbidden to him. 

I believe that to quash this conviction 
would necessitate the interpretation of 
our rules of evidence so in favour of the 
accused as to exclude such proof of guilty 
knowledge as hitherto has been admis- 
sible, and might perhaps give occasion for 
the ^petition of the bitter saying, " II 
s'en faut bien que Finnocence trouve 
autant de protection que le crime/' 

Since writing my judgment I have had 
the advantage of reading my brother 
Bray's judgment, and I agree that the 
conviction can also be sustained for the 
reasons he gives to that effect. 

Jelf, J. (whose judgment was read by 
Mr. Justice Bray). — I am of opinion that 
the evidence was admissible, and that the 
conviction ought to stand. It is no 
doubt contrary to the law of this country 
(as it is repugnant to the British sense of 
justice) to admit against a prisoner who 
is on his trial for one offence evidence 
that he has on another occasion committed 
another or even a similar offence, merely 
with the object of shewing that he is on 
that account a person more likely to have 
committed the offence with which he is 
charged, except (and the exception is 
significant) that if a prisoner endeavours 
to establish a good character, as making 
it improbable that he should have com- 
mitted the crime charged against him, 
the prosecution may rebut this inference 



by proving even a previous conviction — 
see as to this exception the cases col- 
lected in Archbdld'a CrimincU Fleadinga 
(23rd ed.), p. 313. 

But it often happens both in civil and 
criminal cases that evidence is tendered 
on several alternative grounds, and yet it 
is never objected that if on any ground it 
is admissible that ground must not pre- 
vail because on some other ground it 
would be inadmissible and prejudicial. 
In such cases it is usual for the Judge 
(not always very successfully) to caution 
the jury against being biassed by treating 
the evidence in the objectionable sense. 

Now, in regard to the class of evidence 
with which we have here to deal, I think 
we all agree that the touchstone by which 
the evidence in question in the present 
case is to be deemed admissible or not is 
most carefully defined in the judgment of 
Lord Herschell in MaJdn v. AU.-Gen.for 
Nvw South Wales,^ expressly approved of 
and adopted ten years later by the Court 
for Crown Cases Reserved in Rex v. 
Wyatt,^^ Those cases ciystallise the doc- 
trine laid down in the long series of deci- 
sions which have been cited to us — 
namely, that (apart from legislative 
enactments which deal with certain 
special cases) the common-law test of 
admissibility is that "the evidence 
adduced is relevant to an issue before the 
jury," it being added that " it may be so- 
relevant if it bears upon the question 
whether the acts aUeged to constitute 
the crime charged in the indict- 
ment were designed or accidental or to 
rebut a defence which would be otherwise 
open to the accused." The judgment in 
Bex V. WycUt ^^ applies to that case the 
description of evidence spoken of by Lord 
Herschell in these words : " The evidence 
objected to was clearly admissible as 
tending to establish a systematic course 
of conduct on the part of the accused, and 
as negativing any accident or mistake or 
the existence of any reasonable or honest 
motive." These last words are equivalent 
to and confirm Lord Herscheirs expres- 
sion, ** to rebut a defence which would be 
otherwise open to the accused." 

Now in the present case the use of 
the instruments upon Ethel Jones wa& 
admitted, but it was suggested on the 
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prisoner's behalf that the use was for a 
lawful purpose, and not with any criminal 
design. In effect, the prisoner set up 
this defence : " In using the instruments 
I had no design to procure a miscarriage : 
if the thing which I did procured or 
tended to procure a miscarriage " (a fact 
which I do not understand to have been 
denied) *'that came about accidentally 
and not designedly .** This surely was a 
** defence open to the accused " which the 
prosecution might "rebut" (a defence, at 
all events, clearly ejuidem generia with 
the particular references mentioned by 
Lord Herschell). It asserted the exist- 
ence of a '' reasonable or honest motive '' 
which the prosecution might " negative." 
And upon the question whether there 
was or was not a design on the prisoner's 
part to procure the miscarriage of Ethel 
Jones, evidence that on any other occa- 
sion he had done the same thing with 
similar instruments under similar circum- 
stances with that design upon another 
girl seems to me to have a distinct 
bearing. 

The fisbct that only one other case was 
brought forward, and that case nine 
months old, goes, in my mind, only to 
the weight and not to the admissibility of 
the evidence. The subject of enquiry is 
the state of mind of the prisoner when he 
used the instruments on Ethel Jones; 
and the improbability that on one occasion 
under precisely similar circumstances he 
should have the design to procure a mis- 
carriage, and on the other occasion should 
have another and an innocent object, 
would tend to shew (and that is all that 
is necessary) that he had the bad design 
in regard to Ethel Jones. 

Of course, if instances are multiplied 
the weight of the evidence is greatly 
increased, and if a system is shewn it 
may be irresistible. But, to my mind, it 
is quite unnecessary to shew a system, 
which is only a question of degree. If it 
were necessary to go beyond the two 
instances, this can generally only be 
done by proving a series of instances; 
and if the opposite view prevails, it 
would be impossible to prove such 
series, as the first instance (besideB 
the one charged) would be shut out 
in limine, or else the Court would have 



to decide according to the statement of 
counsel as to what he expected to be 
able to prove, and after they have ad- 
mitted evidence of the first instance the 
rest might break down. In short, I can- 
not think that the admissibility of this 
evidence can depend upon the accuracy 
or astuteness of counsers opening or 
statement. If he tenders the evidence 
mainly on the right ground, the ultimate 
bearing of it must depend upon what it 
turns out to be. For instance, if it wholly 
fails to come up to the proof suggested it 
ought to be expunged ; and in some cases, 
owing to the prejudice created by its in- 
advertent admission, the jury might have 
to be discharged and the case tried before 
a fresh jury. If the proof of the evidence 
afterwards given by Gertrude Taylor had 
been handed up to the Judge he would, 
I think, have been bound to admit it. 
And this leads me to this final point, on 
which, if necessary, this case might be 
rested. While to my mind it is not 
necessary to prove a system, yet the evi- 
dence of Gertrude Taylor does abundantly 
prove a system on the part of the prisoner 
to procure miscarriage in girls in the way 
described. For when she said she was in 
the family way, he said he would ^' put 
her all right," and proceeded to use those 
instruments, saying also on the same sub- 
ject that "he had put dozens of girls 
right." If this does not establish against 
the prisoner, out of his own mouth, that 
he was systematically guilty of the crime 
which he is charged with committing 
against Ethel Jones, I fail to see what 
evidence would suffice. 

For all these reasons I think the evi- 
dence was quite rightly admitted by my 
brother A. T. Lawrence, and that the 
conviction should be affirmed. 

Bbay, J., read the following judgment : 
It is unnecessary for me to recapitulate 
the facts, as they have been already fully 
stated, and I come at once to the question 
whether the evidence of Gertrude Taylor 
was admissible. 

A careful examination of the cases 
where evidence of this kind has been 
admitted shews that they may be grouped 
under three heads : First, where the pro- 
secution seeks to prove a ''system" or 
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course of conduct; secondly, where the 
prosecution seeks to rebut a suggestion 
on the part of the prisoner of accident or 
mistake ; and thirdly, where the prosecu- 
tion seeks to prove knowledge by the 
prisoner of some fiact. The case of Blake 
V. Albion Life Aeaurcmoe Society ^^ (a civil 
case) well illustrates the first class. On 
p. 176 of the Law Joiimal report Lord 
Lindley says : " As to that nothing could 
be more plain and straightforward, and 
there was no appearance of fraud about 
it or anything of the kind. But then the 
plaintiff proposed to adduce evidence to 
shew that this transaction was one of a 
' fraudulent dass,' and was he or was 
he not to be precluded from doing 
that ? I apprehend he was perfectly at 
liberty to put his case in that way, «Dd 
if he can do so at all he can only 
do it by going into a great number of 
other transactions having some connec- 
tion in common with one another. I 
quite agree that, in order to prove that 
I have committed a fraud upon A., it is 
not sufficient or even relevant to prove 
that I committed a fraud upon B., C, and 
D., but let it be shewn that the fraud on 
A. is one of a class of other transactions 
of the same nature, then I disagree 
altogether with that proposition. Now 
what the plaintiff must make out is that 
Howard, whoever he may be, induced 
him to part with this money upon the 
faJse pretence that he would get a loan if 
he did certain things. Is he to be at 
liberty, or is he not, to shew the falsity 
of that pretence by proving that Howard 
was in the habit of carrying on business 
in that way, that is to say that he got 
money from other persons under similar 
Mae pretences of loans which he never 
intended to procure, and which he never 
did procure. Then also may not the 
plaintiff shew that the directors and 
managers of the defendants' company 
knew perfectly well that that was the 
mode in which Howard transacted his 
business, and that that was the mode in 
which he induced people to come to 
the defendants' office to insure. I 
confess if that evidence is to be excluded 
it must be by reason of some strict rule 
of which I am ignorant, and which has 
not been pointed out. The question 



really comes to this ; Can you or can you 
not throw light upon the true nature of a 
transaction which taken by itself may be 
innocent or may be fraudulent t It 
appears to me that you may, and that it 
is not sufficient to say you cannot becaupe 
you cannot give evidence of frauds on 
other people. The true answer is that 
you may shew that the transaction is one 
of a class having features in common, the 
feature in common being the Mae pre- 
tence and a knowledge of that Mae 
pretence on the part of the defendants' 
company, and the moment that is done 
the plaintiff's case is established." The 
word ''system" implies a connection 
between the acts of which evidence is 
sought to be given and the act with which 
the prisoner is charged. A number of 
acts of thefb do not> as a rule constitute a 
system. They are isolated acts having 
no connection with one another. On the 
other hand, the transactions of a long 
firm are the result of a formulated scheme 
and part of a system. The ground on 
which, in cases of this class, evidence is 
admitted of acts not charged in the indict- 
ment is, in my opinion, that the case 
which the prosecution seeks to prove is 
that the prisoner has in his mind a scheme 
or plan, say, for obtaining money by 
fraud, that the act with which the 
prisoner is charged is part of a planned 
fraud, and that the other acts of which 
evidence is sought to be given, when 
proved, will shew the existence of the 
plan, and therefore the guilty mind of the 
prisoner. Other cases of this class are 
Beg. V. Rhodes * and Reg, v. OUia * (where 
see the judgment of Mr. Justice Wright 
at p. 923 of the Law Jownud report). 
Reg. V. Oddy^ on the other hand, shews 
that where there was no system and no 
connection between the acts the evidence is 
inadmissible — see also Reg. v. HoU.^^ Of 
the second class Reg. v. Geering ^ is a good 
example. In order to shew that the 
prisoner administered the poison for the 
purpose of killing her husband the pro- 
secution required to negative accident or 
mistake For this purpose evidence was 
admitted of the death of two of the 
prisoner's sons from the same poison 
about the same time, and while they were 
living with the prisoner and had eaten 
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food prepared by her. The principle on 
which the evidence was admitted is not 
expressly stated further than by saying 
that it was admissible to disprove accident 
or mistake, but it obviously is then. If 
there had been but the one case charged 
in the indictment, it was possible, though 
not probable, that the arsenic might have 
got into the food by accident or mistake ; 
but when two other cases are proved 
where death happened on previous occa- 
sions to two other inmates under simi- 
lar circumstances, accident or mistake 
becomes so improbable as to be almost 
impossible. The proof of each additional 
case increases the improbability of acci- 
dent or mistake, and therefore tends to 
disprove it. It was necessary, of course, 
to shew that the other deaths happened 
under similar circumstances, but it was 
not necessary to prove a system, or that 
the prisoner had conceived a plan to 
poison all her family. One other death 
under similar circumstances would tend 
to shew the improbability of accident or 
mistake, and would on that ground be 
admissible. There are several other cases 
decided on the same principle, such as 
Makin V. AU.'6m. of New South Wales,^ 
Reg. V. DoaeeiU}'' and Reg, v. GrtM/J^ 
Reg, V. FrtmoU * and the cases of utter- 
ing counterfeit coins will come under the 
third class, and to some extent also fall 
within the other two classes. It was 
necessary for the prosecution to shew that 
the prisoner knew that the articles of 
jewellery which he was pawning, or 
endeavouring to pawn, were &lse, and that 
the coin he was uttering was counterfeit^ 
and one other act beyond the acts charged 
in the indictment might tend to prove 
knowledge and would therefore be admis- 
sible. 

It remains to be considered whether 
the evidence of Gertrude Taylor comes 
within any of these three classes. I will 
take the third class first. The prosecu- 
tion, no doubt, had to prove that the 
prisoner knew that these instruments 
which he used were capable of being used 
for the purpose of procuring abortion, 
and the evidence of Gertrude Taylor 
went to prove such knowledge on the 
part of the prisoner. But the case does 
not shew that the knowledge of the 



prisoner was here really in dispute ; and 
if the prosecution had claimed at the 
trial that the evidence should be admitted 
on this ground, I think the prisoner's 
counsel would have stated that it was no 
part of his defence that the prisoner did 
not know, and that his case was that the 
prisoner was a doctor, and therefore of 
course knew that such instruments might 
be used to procure abortion as well as 
for lawful and proper purposes, and 
that the whole question was whether 
they were in fact used for an unlawful 
purpose. In that event I think the 
evidence would not have been admissible. 
The prosecution could not under such 
circumstances as those say that the evi- 
dence was required to prove knowledge. 
It would be obvious that it was wanted 
for some other purpose. I think, bearing 
in mind the strong prejudice that would 
necessarily be created in the minds of the 
jury by evidence of this class, which 
shews that the prisoner has been guilty 
on another oocason of a similar offence, 
the greatest care ought to be taken to 
reject such evidence unless it is plainly 
necessary to prove something which is 
really in issue. It is true that in Maikin 
V. AU.'Gen, of New South Walea^^ on 
p. 43 of the Law Journal report. Lord 
Herschell says, ^'or to rebut a defence 
which would otherwise be open to the 
accused ** ; but I do not think his mind 
was directed to such a case as I have 
assumed, and, indeed, it could hardly be 
said that such a defence would be open 
after such a statement from the prisoner's 
counsel. In my opinion, if the prosecu- 
tion sought to justify the admission of 
the evidence of Gertrude Taylor solely on 
this ground we ought to hold that it was 
not admissible. 

I come now to the second class. In 
my opinion it cannot be said that the 
evidence went to negative accident or 
mistake in the case charged in the indict- 
ment. The prisoner's case was that he 
used these instruments for a lawful pur- 
pose, and not by accident or mistake. It 
was said, however, that, according to the 
prisoner's case, miscarriage followed acci- 
dentally the use of these instruments, 
and that is true; but in Taylor's case 
miscarriage did not follow the use of 
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these instruments, and her evidence did 
not tend to shew that such instruments 
might not have been lawfully used : it 
merely shewed that in her case they were 
used with an unlawful intention, but 
without any result. I see nothing in- 
consistent in a doctor one day using these 
instruments for an unlawful purpose, and 
in another case, many months afterwards, 
using them for a lawful purpose, unless 
you can shew a course of conduct, and 
not merely one or two isolated cases. 

It follows from what I have stated 
that, if the evidence of Taylor was admis- 
sible, it must be because it falls under 
the first class. It is here that, in my 
opinion, the principal difficulty arises. I 
hiave no doubt that, according to the 
principle laid down in cases in this class, 
it would be permissible to call evidence 
to shew that the prisoner carried on the 
business of an abortionist; but I think it 
would also be permissible to shew some- 
thing perhaps a little short of this — 
namely, that he was in the habit of treat- 
ing women in a state of pregnancy with 
a view to procure abortion. I think this 
would be a system or course of conduct 
within the cases. But I do not think 
that the proof of but one similar case 
without any special connection with the 
case charged in the indictment would 
prove or indeed would be evidence of 
such a system. Of course it may be said 
that if two cases will not do, how many 
will? But this is a difficulty which 
always arises in such cases. To prove 
that a man was twice drunk, and nothing 
more, will not prove that he is an habitual 
drunkard. I think when evidence of this 
class is tendered the Judge should require 
an assurance from the counsel for the 
prosecution that in his opinion he has 
evidence of a sufficient number of cases 
to prove a system. In criminal trials 
no real difficulty can arise, because the 
Judge has before him the depositions of 
the witnesses called before the magistrate 
and the proofs of any additional witnesses 
proposed to be called. He can, therefore, 
see for himself whether the evidence is 
sufficient ; and, in my opinion, before ad- 
mitting evidence of this kind, the Judge 
should satisfy himself that the evidence 
tendered will, if true, establish, or tend to 



establish, what I have caUed a systenu 
If, therejfbre, all that Taylor proved was 
that the prisoner had attempted to pro- 
cure abortion in her case, such evidence 
should not, in my opinion, have been 
admitted. In my opinion, however, 
Taylor's evidence, when looked at, went, 
if true, to prove much more. Mr. Thomas 
called our attention to her statement that 
the prisoner had told her '* that he had 
put dozens of girls right,'' and to other 
statements that she said he had made — 
namely, '' that he was a doctor and would 
put me all right," and " that it (referring 
to the instrument) would fetch it away." 
In my opinion Taylor's evidence, when 
looked at as a whole, is evidence of a 
system on the part of the prisoner. It 
may be said that such evidence as this 
from a girl of bad reputation may be un- 
true and nearly worthless — and so it may 
be in some cases, though not here ; but it 
is evidence which must be weighed by the 
jury. When once it is seen that a part 
of her evidence tends to shew a system, 
the whole evidence, in my opinion, be- 
comes admissible. When evidence has 
been given of a system, it becomes per- 
missible then to prove any case which 
forms part of the system, and the opera- 
tions which the prisoner attempted on 
her tended to corroborate the evidence 
she gave as to the statements he made to 
her. 

In my opinion, therefore, the whole 
of Taylor's evidence was admissible. But 
it is said that it was not tendered on this 
particular ground, and Mr. Thomas very 
&irly admitted that he did not expressly 
put forward this argument. In my 
opinion, this admission of Mr. Thomas 
forms no good ground for quashing the 
conviction, if we can see that no ground 
for its rejection could have been success- 
fully put forward by the counsel for the 
prisoner. The Case states, and in my 
opinion rightly states, that if the evidence 
was admissible the conviction is to stand. 
Further it does not state, and in my 
opinion also rightly, any particular ground 
as the ground on which the evidence was 
either tendered or admitted. The stand- 
ing or quashing of the conviction ought 
not, in my opinion, to depend on whe- 
ther the counsel for the prosecution put 
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forward the right or the wrong groand. 
If there was a 'right ground, as in my 
opinion there was, on which this evidence 
could be admitted, no injustice has been 
done to the prisoner by admitting it ; and 
to allow the prisoner to escape, owing to 
a possible mistake (and I do not admit 
that there was a mistake on the part of 
the prosecuting counsel) would be to 
allow him to escape on the merest techni- 
cality, and would work great injustice. 
My answer, therefore, to the question 
asked in the Case-— ^namely, whether this 
evidence was admissible — must be in the 
affirmative, and that the conviction 
should stand. 

Since writing this judgment my atten- 
tion has been called by my brother 
Kennedy to the case of Reg, v. Cooper, ^^ 
which, though not precisely in point, I 
think strongly confirms the opinion I 
have given. Mr. Justice Cresswell sums 
up the position when he says, **Hi8 
whole conduct is to be interpreted with 
reference to the charge made against 
him, and I think what was said by him 
under similar circumstances to the 
present is admissible." 

A. T. Lawbbncb, J. (whose judgment 
was read by Darling, J.). — I am of 
opinion that the evidence of the girl 
l^ylor was admissible and that the con- 
viction should be affirmed. 

The general rule is stated by Lord 
Herscbell in these terms: *' It is un- 
doubtedly not competent for the prosecu- 
tion to adduce evidence tending to shew 
that the accused has been' guilty of 
criminal acts other than those covered 
by the indictment, for the purpose of 
leading to the conclusion that the accused 
is a person likely from his criminal con- 
duct or character to have committed the 
ofience for which he is being tried. On 
the other hand, the mere &ct that the 
evidence adduced tends to shew the 
commission of other crimes does not 
render it inadmissible if it be relevant 
to an issue before the jury, and it may be 
so relevant if it bears upon the question 
whether the acts alleged to constitute 
the crime charged in the indictment were 
designed or accidental, or to rebut a 
defence which would otherwise be open 



to the accused." The relevance depends 
upon the issues actually in conteet ; 
whenever it is in issue whether the 
prisoner, though he did the act alleged, 
did it without any intention — ^that is, 
accidentally or without any criminal in- 
tention — m&t is, innocently, such evi- 
dence may be given. 

By shewing that the prisoner did an 
act of the same character under similar 
circumstances on other occasions, acci- 
dent becomes improbable. That the 
same accident should repeatedly occur to 
the same person is unusual, especially so 
when it confers a benefit on him. The 
degree of improbability will depend upon 
the number of times it is shewn to have 
occurred and the similarity of the cir- 
cumstances on each occasion. If the act 
charged is manifestly an intentional act, 
but the defence is that it was honestly or 
properly done, such evidence is admissible 
to rebut this defence by shewing know- 
ledge of some fact essential to guilty 
knowledge, or by shewing that in other 
cases similar acts have been committed 
by the prisoner by the like means under 
the like circumstances. The numbers 
and the peculiarity of the circumstances 
tend to shew the improbability of the 
innocent intention. It is for this reason, 
in cases of fraud, where it is neces- 
sary to shew a fraudulent intent in the 
prisoner, that other acts of the like 
character are briefly described as a 
system. There is no special rule of the 
law of evidence applicable to accident or 
to system. These are merely convenient 
phrases indicative of cases in which evi- 
dence of this character is admissible. A 
system is not necessarily criminal : most 
men carry on business on a system, they 
may even be said to live on a system. 
Where, however, acts are of such a 
character that, taken alone, they may be 
innocent, but which result in benefit or 
reward to the actor and loss or suffering 
to the patient, repeated instances of such 
acts at least shew that experience has 
fiilly informed the actor of all their 
elements and details, and it is only 
reasonable to infer that the act is de- 
signed and intentional, and its motive 
the benefit or reward to himself or the 
loss or suffering to some third person. 
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The mind of the prisoner can only be 
revealed by his words or by his acts. It 
is in many cases impossible to form a 
sound conclusion upon the state of his 
mind at a given moment unless his words 
and acts under similar circumstances are 
subjected to investigation. It is for this 
reason that I thinL the words of Lord 
Herschell, " to rebut a defence which would 
otherwise be open to the accused/' are an 
essential parfc of the proposition of law. 

This idea is also expressed by Lord 
Alverstone, O.J., in Rex v. WyaU,^^ 
when he says that such evidence is 
admissible <' as negativing any accident or 
mistake or the existence of any reasonable 
or honest motive.'' Any statement of the 
law which omits this latter part of the pro- 
position would seriously cramp the adminis- 
tration of justice and cannot be supported 
upon principle. Boscoe, in his Digest of 
Criminal Evidence (12th ed.), p. 80, says, 
" there are cases in which much greater 
latitude is permitted, and evidence is 
allowed to be given of the prisoner's con- 
duct on other occasions, where it has no 
other connection with the charge under 
inquiry than that it tends to throw light 
on what were his motives and intention 
in doing the act complained of." The 
authorities in my opinion support this 
view. In Blake v. Albion Life Aesurance 
Society ^^ it was necessary to shew that 
the defendant company knew of the fraud 
of Howard at the time they received the 
plaintiff's money. The acts of the com- 
pany towards the plaintiff were all, taken 
alone, ordinary business transactions ; in 
order to shew knowledge of the fraud it 
was necessary to shew that they had had 
other transactions of a similar character 
with other persons, and that ** Howard " 
was sometimes "Gard" and sometimes 
''Rogers" and other assumed names, 
but that on each occasion the premium 
went to the company and no loan to the 
assured. In Reg. v. Framma,^ guilty 
knowledge that a certain ring was &lsely 
described as a diamond ring was shewn 
by evidence of a previous dealing with a 
chain and several attempts to deal with 
other rings within a short space of time. 
Here the connection between the several 
acts lay in the nature of the goods, 
trinkets, or jewellery, and the class of 



persons defrauded or attempted to be 
defrauded — namely, pawnbrokers. This 
rendered a plan or scheme of fraud 
probable. In Reg. v. Rhodes^ evidence 
of two instances of obtaining eggs by fisdse 
pretences by means of an ad vertLsement was 
admitted, although these eggs were ob- 
tained subsequently to the acts charged in 
the indictment. The business to which 
this advertisement related was said by the 
prosecution to be a sham or bogus busi- 
ness, and these two instances were held 
to throw a light back upon the prisoner's 
state of mind when he obtained the eggs 
for which he was indicted, the nexus or 
connection being the same advertisement 
of the same business. In Reg, v. Ollia ^ 
the prisoner was charged with obtaining 
money by &lse pretences on three cheques 
on June 24, June 26, and July 6. At 
the trial e^dence was admitted relating 
to a cheque which the prisoner was alleged 
to have obtained fraudulently by giving 
another valueless cheque dated July 5 
for it. The prisoner had already been 
tried and acquitted of this fraud. It was 
held to be rightly admitted as evidence of 
guilty knowledge. Mr. Justice Bruce 
differed because he considered the im- 
portant question was the prisoner's know- 
ledge of the state of his banking account, 
and it was not shewn that the cheque of 
July 5 had been returned dishonoured 
before July 6, when he gave the last of 
the cheques mentioned in the indictment. 
Inasmuch as the prisoner had been 
adjudicated a bankrupt in the previous 
May, and the account at the bank upon 
which all the cheques were drawn shewed 
a credit balance of only three shillings and 
sixpence, and nothing had been paid into 
or drawn out of it for three years, the 
majority of the Court thought the evi- 
dence admissible, Lord Russell of Killo wen 
saying that the criticism of Mr. Justice 
Bruce went rather to the weight of 
evidence than to its admissibility. In 
Rex V. Wy(Ut ^' the prisoner was charged 
with obtaining credit (for lodgings and 
food) by fraud. Evidence was admitted 
of his having obtained lodgings &c. at 
several other places and having left with- 
out paying for them. Evidence of the 
same character has been admitted for 
many years in coining cases, in uttering 
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forged documents, in embezzlement, and 
in murder. 

The cases relied upon as opposed to 
this view are not so when looked into. 
In Reg, v. Oddy ^ the charge was one of 
larceny and receiving of cloth. Evidence 
was tendered that other cloth which had 
been stolen was found in the house of the 
accused. This evidence was rejected as 
not being admissible to shew guilty 
knowledge when receiving the doth 
covered by the indictment. There was 
here no connection between the charge 
and the fact tendered in evidence except 
that both related to cloth. Each was 
found shortly after it was stolen, and 
several months had elapsed between the 
two larcenies. Recent possession of stolen 
goods is evidence of the larceny of the 
goods in question. It would be illogical 
to hold that the same fact — namely, recent 
possession — can be evidence of two crimes 
so widely different in the detail of their 
circumstances as theft and receiving 
knowing the thing to be stolen. In Reg. 
V. Hclt ^' evidence of £Eict8 alleged to con- 
stitute a similar pretence to that charged 
was rejected. It was inadmissible, for 
the pretence charged was that the prisoner 
had pretended that he had authority to 
receive money on behalf of his principal, 
when he had not. The only defence raised 
was that in &ct he had such authority. 
It was not relevant to that issue to shew 
he had received other money on the same 
statement. It tended to support the 
defence quite as much as the prosecution 
— see per Mr. Justice Blackburn in Reg, v. 
Franda ® In Reg. v. Dale^^^ as reported, 
the admissibility of evidence of this class 
would seem to have been carried too &r. 
The report lends colour to the view that 
this evidence was admissible when the 
only issue raised was as to the fact of the 
prisoner's having used the instrument. 
In such a case such evidence would not 
be admissible. It is to be observed, how- 
ever, that the only ruling of the learned 
Judge was one given during the opening 
statement of counsel for the prosecution. 
The evidence never was ii^ fact admitted, 
tor the prisoner pleaded guilty before any 
evidence was tendered. 

In all cases, in order to make evidence 
of this class admissible there must be some 



connection between the &cts of the crime 
charged in the indictment and the facts 
proved in evidence. In proximity of time, 
in method, or in circumstances there 
must be a nexus between the two sets of 
facts, otherwise no inference can be safely 
deduced therefrom. 

In the present case the prosecutrix 
Ethel Jones was an inmate of the 
prisoner's house. He had induced her to 
have sexual connection with him by pro- 
mising to *• keep her right." When she 
feared she was in trouble he said he would 
do so, and he used instruments upon her 
which he said would bring it away. 
When arrested he stated that he had 
used the instruments for a lawful purpose, 
and that when she became very ill in 
consequence he administered drugs to 
allay the pain. In support of this de- 
fence it was suggested that he used the 
instruments when examining her for 
leuoorrhoea, and that the subsequent illness 
was neither foreseen nor intended by him. 
The evidence of Taylor was tendered to 
rebut this defence. It was shewn that 
she too was an inmate of his house, that 
he had induced her to have sexual con- 
nection with him, that when her periods 
should have arrived and before she left 
for home he used the same instruments in 
the same way, saying he would " put her 
right as he had put dozens of other girls 
before." If evidence of system were 
needed, this was such evidence. So also 
was the evidence as to a statement made 
by Nellie Oomes, a servant of the prisoner, 
who was present at the operation, which 
statement was to the effect that the 
prisoner had '* put her all right." The 
operation was unsuccessful in the CAse of 
Taylor. But that was due not to the 
nature of the operation, but to the stage 
of the pregnancy then reached. For the 
prisoner told the witness that, if she did 
not get right, not to go more th<in six 
weeks and then he would operate again. 
In due time a child was born, for the 
maintenance of which the prisoner con- 
sented to an affiliation order. It is im- 
possible, without reversing a long series of 
cases, to say that the evidence of Taylor 
was not admissible. It shewed that the 
illness of the prosecutrix was the result 
of design and not of accident ; it shewed 
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that the prisoDer's scheme or system, 
when the indulgence of his passions had 
got girls into trouble, was to use these 
instruments upon them to relieve himself 
of the burden of paternity. It tended to 
rebut the defence he set up of an inno- 
cent operation and to negative any 
reasonable or honest motive for its per- 
formance. 

Conviction ajffvrmed. 



Solicitors — E. Flux, Leadbitter & Co., agents for 
H. W. G. Gamett, Crewe, for prisoner; 
F. Cooke k, Son, Crewe, for prosecation. 

[Reported hy B. FrtmkUn Stubbing^ ^«^.i 
BarriiteT' at- Law. 



[IN THE COURT OF APPEAL.] 
Vaughan Williams, L.J. ^ w^oLwirH 
Stirling. L. J. U^ion T 

Fletcher MouLTON,L.J.^ 5j^^J- 

May 23, 24, 25. J ^^^^^• 

[75 L. J. K.B. 676.] 

Poor Lcm — SeUlement — Irremovahiliiy 
— Illegitimate Child under Sixteen — Reei- 
dence for Three Years — Independent 
Settlement — Poor Law Amendment Aot^ 
1834 (4 <l& 5 WiU. 4. c. 76), a. 71— Poor 
Removal Act, 1846 (9 <t 10 Vict, c. 66), 
S8. 1 and ^—Poor Removal Act, 1848 
(11 iSa 12 Vict. e. Ill)— Divided Pariahes 
Act, 1876 (39 it 40 Vict. c. 61), as. 34 
and 35. 

In the principal enactment of section I 
of the Poor Removal Act, 1846, the word 
*^ person** indudea an illegitimate child. 
In the proviao to that enactment as 
originally drafted or as amended by the 
Poor Removal Act, 1848, the word 
^^ children** does not include illegitimate 
children. Therefore by section I of the 
Poor Removal Act, 1846, aa amended by 
aection I of the Poor Removal Act, 1861, 
and aection ^ of the Union Changeability 
Act, 1865, an illegitimate child may 
acquire a status of irremavahUiiy by one 
year*s residence in a parish. The earns 



applies whether the iUegiHmate child is 
over or under the age of sixteen yeara. 

The worda " any peraon " in aecHon 34 
of the Divided Pariahes Act, 1876, m- 
dude an iUegitimate child. Therefore 
where an UlegitimeUe child haa resided for 
a term ofthreeyean'a in any pariah in atieh 
tncmner and under such circumstances in 
each of such years as would in acoordancc 
with the several statuses in that behalf 
render it irremovable, U is to be deemed 
to be aettled therein untU it acquirea a 
aettlement in aome other pariah. The aam^ 
appliea whether the illegitimate child ia over 
or under the age ofaixteen year a. 

An iUegitimate child, though under the 
age of aiccteen yeara, who acquirea a aetHc- 
ment by auch reaidence '' acquirea a aetUe- 
ment in ita oum right ** within the meaning 
of aection 71 of the Poor Law Amend- 
ment Act, 1834, and ^* acquirea another 
aettlement** within the meaning of aec- 
tion 35 of the Divided Pariahes Act, 1876. 

Therefore where a married woman left 
her huabamd with whom aha had been 
living and who waa irremovable from and 
aettled in a pariah vdthin the appellant 
wnion and went to live in a pariah out- 
side that union with another man, by 
whom ahe had five illegitimate children, aU 
of whom reaided wi^ their mother and 
reputed faster in the laat-m^enUoned parish 
for a term exceeding three yeara, — Held, 
that cM the children, though under aixteen 
yeara of age, had acquired independent 
aettlementa in that pariah and were not 
removable, although their mother waa 
removable, to the appellant union. 



Deciaion of Diviaional Court ([1905] 
M.O. 157; 74 L. J. K.B. 556; [1905J 
2 K.B. 203) reveraed. 



Dictum of Lord Watbon in Keigate 
Union v. Oroydon Union (59 L. J. 
M.C. 29 ; 14 App. Cas. 465) explained. 

IVfanchester Overseers v. Ormskirk 
Union (59 L. J. M.C. 103; 24 Q.B. D. 
678) overruled. 

Appeal from the judgment of the 
Divisional Court on a Spe^al Case stated 
by consent of the parties and by order of 
Jelf, J., pursuant to section 11 of the 
Quarter Sessions Act, 1849 (12 k 13 
Vict. c. 45). 

On May 13, 1904, the respondents 
obtained an order under the hands and 
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fieals of two Justices for the oounty of 
London, whereby it was adjudged that 
the parish of Charlton next Woolwich, 
in the Woolwich Union, in the oounty of 
London, was the place of the last legal 
settlement of the five children Johnson, 
properly Turpin — namely, Alice, aged 
about fourteen; Maud, twelve; John, 
nine ; Queenie, eight ; and Dorothy, aged 
about six years — paupers, chargeable to 
the parish of Fulham ; and the appellants 
were ordered to receive and provide for 
such paupers. 

Case, 

1. In or about the year 1880 William 
Turpin intermarried with Rosa Clark. 

2. In or about the year 1884 Rosa 
Turpin left her husband, William Turpin, 
and went away and cohabited with John 
Johnson, by whom she had the following 
children — namely, Emily, aged about 
sixteen ; Alice, about fourteen ; Maud, 
twelve; John, nine; Queenie, eight; 
Dorothy, six; and Mabel, about three. 
William Turpin has not since 1884 con- 
tributed in any way towards the main- 
tenance of Rosa Turpin. All the children 
were registered in the registers of births 
as the children of John Johnson. 

3. Alice, Maud, John, Queenie, Dorothy, 
and Mabel lived with John Johnson and 
Rosa Turpin in the parish of Lambeth in 
the county of London — first, at No. 134 
Poplar Walk Road, where John was born 
on March 3, 1895 ; then at 273 Shake- 
speare Road, Heme Hill, where Queenie 
was born on September 20, 1896 ; then 
at 97 Efifra Parade, where Dorothy and 
Mabel were bom— Dorothy on Decem- 
ber 16, 1898, and Mabel on October 12, 
1900. The residence of John Johnson 
and Rosa Turpin in the parish of Lam- 
beth continued without break and with- 
out relief from the guardians for a period 
exceeding three years. 

4. During the same period William 
Turpin resided for the term of three 
years and upwards at 32 West Street, in 
the parish of Charlton next Woolwich, in 
the Woolwich Union, in such manner 
uid under such circumstances as made 
him irremovable /therefrom and settled 
theran. 

5. In the year 1903 the paupers 
became chargeable to the parish of 



Fulham, having resided there not quite a 
year. 

6. On May 13, 1904, an order of the 
Justices was obtEiined on behalf of the 
respondents, adjudging the paupers to be 
settled in the appellants' union. Notice 
of such order was duly given to the 
appellants. 

7. The appellants affirmed that Alice, 
Maud, John, Queenie, and Dorothy 
Johnson, otherwise Turpin, acquired a 
legal settlement in the parish of Lambeth 
by reason of the residence therein of 
John Johnson and Rosa Turpin men- 
tioned in paragraph 3 of the Case ; or by 
reason of the residence therein of Alice, 
Maud, John, Queenie, and Dorothy 
Johnson, otherwise Turpin, for upwards 
of three years prior to 1901, in such 
manner and under such circumstances in 
each of such years as would (as the appel- 
lants affirmed), in accordance with the 
provisions of the several statutes in that 
behalf, render them irremovable there- 
from. 

8. The respondents affirmed that the 
paupers took their mother's settlement, 
which was (as the respondents affirmed) 
the settlement acquired by William 
Turpin under the circumstances men- 
tioned in paragraph 4 of the Case. 

9. The question for the opinion of the 
Court was whether upon the facts above 
stated Alice, Maud, John, Queenie, and 
Dorothy Johnson, otherwise Turpin, were 
settled in the parish of Charlton next 
Woolwich, in the Woolwich Union, or 
not. If the Court was of opinion that 
they were so settled, the order of the 
Justices was to be confirmed, but other- 
wise it was to be quashed. 

The Divisional Court held tliat the 
children named above were all settled in 
the parish of Charlton next Woolwich in 
the Woolwich Union, and confirmed the 
order of the Justices. 

The guardians of the Woolwich Union 
appealed. 

Hawlinaan, K,C, {J. A. Sinclair with 
him), for the appellants. — It is not dis- 
puted that the settlement of Rosa Turpin, 
the mother of the children, is in the 
appellant union ; nor is it disputed that by 
section 71 of the Poor Law Amendment 
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Act, 1834,^ the settlement of the mother 
would be the settlement of the children 

(1) Poor Law Amendment Act, 1834, s. 71 : 
*' . . . every child which shall be bom a bastard 
after the passing of this Act shall have and 
follow the settlement of the mother of sach 
child until such child shall attain the age of 
sixteen, or shall acquire a settlement in its 
own right, and sach mother, so long as she shall 
be unmarried or a widow, shall be bound to 
maintain such child as a part of her family 
until such child shall attain the age of sixteen ; 
and all relief granted to such child while under 
the age of sixteen shall be considered as 
granted to such mother : Provided always, that 
such liability of such mother as aforesaid 
shall cease on the marriage of such child, if a 
female.'' 

Poor Removal Act, 1846, s. I : *' . . . from and 
after the passing of this Act no person shall 
be removed, nor shall any warrant be granted 
for the removal of any person, from any parish 
in which such person shall have resided for 
five years [now one year by section 8 of the 
Union Ciiargeability Act, 1865 (28 & 29 Vict, 
c. 79)] next before the application for tlie 
warrant : Provided always . . . that when- 
ever any person shall have a wife or children 
having no other settlement than his or her 
own, such wife and children shall be removable 
whenever he or she is removable, and shall not 
be removable when he or she is not removable." 

Poor Removal Act, 1848, repealed the pro- 
viso to the above enactment and substituted 
the following : ** Provided always, that when- 
ever any person should have a wife or children 
having no other settlement than his or her 
own, such wife and children should be remov- 
able from any parish or place from which he 
or she would be removable, notwithstanding 
any provisions of the said recited Act [that is, 
9 & 10 Vict. 0. 66], and should not be removable 
from any parish or place from which he or she 
would not be removable by reason of any pro- 
vision in the said recited Act." 

Poor Removal Act, 1846, s. 3 : "... no child 
under the age of sixteen years, whether legiti- 
mate or illegitimate, residing in any parish with 
his or her &ther or mother, stepfather or step- 
mother, or reputed father, shall be removed, nor 
shall any warrant be granted for the removal of 
such child, from such parish, in any case where 
such father, mother, stepfather, stepmother, or 
reputed father may not lawfully be removed 
from such parish.** 

Divided Parishes and Poor Law Amendment 
Act, 1876. s. 34 : " Where any person shall 
have resided for the term of three years in 
any parish, in such manner and under such 
circumstances in each of such years, as would 
in accordance with the several statutes in that 
behalf render him irremovable, he shall be 
deemed to be settled therein until he shall 
acquire a settlement in some other parish by a 
like residence or otherwise ; provided that an 



until they attain the age of edzteen 
or acquire a settlement in their own 
right. They have, however, acquired a 
settlement in their own right in the 
parish of Lambeth by their residence 
there with their reputed £Either for a 
period of over three years, and by virtue 
of section 3 of the Poor Removal Act, 
1846, which provides that no illegitimate 
child under the age of sixteen years 
residing in any parish with his or her 
reputed father shall be removed from 
such parish in any case where the reputed 
father may not lawfully be removed from 
that parish. Then by section 34 of the 
Divided Parishes Act, 1876, where any 
person shall have resided for the term of 
three years in any parish in such manner 
and circumstances as to be irremovable, 
he is deemed to be settled therein. 

The Divisional Court has held that a 
child under the age of sixteen is incapable 
of acquiring a settlement in its own 
right, but that position cannot be main- 
tained in the case of an illegitimate 
child. It is assumed in section 71 of the 
Poor Law Amendment Act, 1834, and in 
the case of Bodenham Overa&era v. 
St. Andrew's^ Worwiter, Overseera [1868],* 
that an illegitimate child under the age 
of sixteen may acquire a settlement of 

order of removal in respect of a settlement 
acquired under this section shall not be made 
upon the evidence of the person to be removed 
without such corroboration as the justioes or 
court think sufficient.*' 

Section 35 : " No person shall be deemed to 
have derived a settlement from any other per- 
son, whether by parentage, estate, or otherwise, 
except in the case of a wife from her husband 
and in the case of a child under the age of 
sixteen, which child shall take the settlement 
of its father or of its widowed mother, as the 
case may be, up to that age, and shall retain 
the settlement so taken until it shall acquire 
another. 

» An illegitimate child shall retain the setUe- 
ment of its mother until such chUd acquires 
another settlement. 

" If any child in this section mentioned 
shall not have acquired a settlement for itself, 
or being a femiJe shall not have derived a 
settlement from her husband, and it cannot be 
shown what settlement such child or female 
derived from the parent without inquiring into 
the derivative settlement of such parent, such 
child or female shall be deemed to be settled 
in the parish in which he or she was bom." 

(2) 1 £. & B. 466. 
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its own, and the capacity of a child under 
sixteen to acquire a settlement is estab- 
lished by the decision of West Ham 
Union v. Holbeach Union [i904] ^ as the 
logical result oi R&igcUe Union v. Croydon 
Union [1889],^ in which it was held, fol- 
lowing E^. V. JSlvet {InhaJnianis) [l859],^ 
that a child after attaining the age of 
sixteen could acquire a settlement of its 
own by virtue of residence during the 
prescribed period partly before and partly 
after attaining that age. The result is that 
there is nothing to prevent these children 
from acquiring settlements of their own ; 
that they have acquired settlements in the 
parish of Lambeth; and the appellants 
are therefore entitled to succeed. 

Macmorran, K,C., and aS^. Da/vey, for 
the respondents. — The argument for the 
appellants is based on the ground that 
section 3 of the Poor Removal Act, 1846,^ 
confers a status of irremovability. It 
does nothing of the kind. The status of 
irremovability is conferred by section 1 ; 
section 3 is, as it were, a proviso upon 
section 1, limiting the practical effect of 
that section, and enacting that, notwith- 
standing the legal removability of a child 
to some parish other than that in which 
it is residing with its &ther or mother, 
step&Lther or stepmother, or reputed 
feither, the child shall not be removed 
from the parish from which the parent is 
not lawfully removable. Section 3 was 
passed with the single object of prevent- 
ing separation of members of a family, 
and to avoid the necessity of removing 
the parent to one parish and the 
child to another — see West Ham Union v. 
St. Matthew's, BeOmdL Green, Church- 
wardens [l894].^ In order, therefore, to 
acquire a status of irremovability, these 
children must have recourse to section 1 
of the Poor Removal Act, 1S46 ; and it is 
plain that, their mother being removable 
to the place of her husband's settlement 
in the appellant union, the children are 
removable thither. 

(8) [1903] M.C. 201 ; 72 L. J. K.B. 801 ; [1903] 
2 K.B. 627. On app. : [1904] M.O. 197 ; 73 L. J. 
K.B. 607 ; [1904] 2 K.B. 121. In H.L. : [1905] 
M.O. 275; 74 L. J. K.B. 868 ; [1905] A,0. 450. 

(4) 69 L. J. M.O. 29; 14 App. Oas. 466. 

(5) 29 L. J. M.C. 17 ; 2 B. & E. 266. 

(6) 63 L. J. M.C. 97; [1894] A.C. 230. 



App. 

Next, it is necessary for the appellants 
to establish that an illegitimate child 
under the age of sixteen years can acquire 
a settlement in its own right. This it 
cannot do. In Eeigaie Union v. Croydon 
Union ^ Lord Watson, speaking of the 
third clause of section 35 of the Divided 
Parishes Act, 1 876,^ said : ** The provisions 
of the clause have, in my opinion, no 
application to children under the age of 
sixteen, and do not qualify the preceding 
enactment of section 35 to the effect that 
a legitimate, or that of 4 <k 5 Will. 4. to 
the effect that an illegitimate, child shall 
continue to retain its parentage settle- 
ment until it has reached that age. The 
clause assumes that the children whose 
settlements are the subjects of inquiry are 
not unemancipated, but are paupers in 
their own right, and capable of acquiring 
a settlement for themselves " ; and further 
on in his judgment, " Shortly stated, my 
opinion comes to this, that the effect of 
section 35 is ... to give to bastards the 
privilege enjoyed by lawful children of 
retaining their parentage settlement after 
emancipation until the acquisition of a 
new settlement."^ That expression of 
opinion has been followed by the Court of 
Appeal in West Derby Union v. Atcham 
Union [1889] ® and by the Queen's Bench 
Division in Manchester Overseers v. Orms- 
kirk Union [l89o].^ Milord Union v. 
Wayland Union [l890] ^" is a strong 
authority to the same effect. The only 
settlement which an unemancipated child 
can acquire is a derivative settlement. An 
illegitimate child unemancipated has a 
derivative settlement from its mother, and 
retains that settlement until it acquires 
another — that is to say, after emancipa- 
tion. The same law applies to the acqui- 
sition of the status of irremovability. An 
unemancipated child cannot acquire that 
status — Reg, v. St. Anne, Bhckfriar^ 
[1853].^^ In West Ham Union v. Holheach 
Union ^ the child was over sixteen years 
of age when the question of its settlement 
arose ; that case therefore does not touch 

(7) 59 L. J. M.C, at p. 37 ; 14 App. Cas., at 
p. 484. 

(8) 59 L. J. M.O. 17 ; 24 Q.B. D. 117. 

(9) 59 L. J. M.C. 103 ; 24 Q.B. D. 678. 

(10) 59 L. J. M.O. 86 ; 25 Q.B. D. 164. 

(11) 22 L. J. M.C. 137. 

2B 
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the point in the present case — ^namely, 
whether a child under the age of sixteen 
yeai*8 can acquire an independent staiui 
of irremovability or an independent 
settlement. The Court of Appeal was 
careful to guard itself against deciding 
anything more than was absolutely neces- 
sary for the decision of that case. When 
the child attains the age of sixteen years 
other considerations may arise. Suspen- 
sion of a settlement is well known to 
the poor law — as, for example, where a 
woman having a settlement in a parish 
marries a foreigner without any settle- 
ment, in which case it used to be said 
that during the coverture the woman's 
settlement was suspended — Rex v. Norton 
{Inhabikinta) [i738]." But even if a 

(12) Bmr. S. 0. 122, which containB the 
following remark by the learned Reporter: 
** I do not find the caae of SkadmeU and St, John's 
Wapping " — which had been cited in the argu- 
ment to Bex V. Norton "— " in any printed book 
or mannfioript : But I guess it to be the same 
case whiob I have heard reported in the form 
of a catch, to the following e£fect (if my 
memory serves me right). 

*' A woman having a settlement 
Married a man with none : 
The question was, he being dead, 

* If that she had, was gone.' 
Quoth Sir John Pratt — * Her settlement 

Suspended did remain 
Living the husband : but, him dead, 
It doth revive again.' 

Choriu of Puisne Judges, 
living the husband : but, him dead. 
It doth revive again." 

The ratio decidendi of this case was subse- 
quently disapproved in a case of Rex v. 
8t, BotolpKs without Bishopsgate {InhdHtanis) 
[1756] (Burr. 8. C. 367), which seems to be the 
case referred to in the following verses, to be 
found in a Dictionary of Legal Quotations^ by 
Norton-Kyshe,p. 223: 

<* A woman having settlement, 
Married a man with none : 
He flies and leaves her destitute. 

What then is to be done 1 
Quoth Ryder, the Chief Justice, 

In spite of Sir John Pratt, 
You'll send her to the parish 
In which she was a brat. 
Suspension of a settlement 
Is not to be maintained, 
That which she had by birth subsists 
Until another's gained. 
Chorus of Puisne Judges. 
* That which she had by birth subsists 
Until another's gained.' " 

— NoTB byRepobteb. 



App. 

child under the age of sixteen years could 
acquire an independent settlement, the 
children in this case never in £aci did so, 
because the only settlement that can be 
claimed for them is through section 1 of 
the Poor Removal Act, 1846, and by the 
proviso to that section or the amended 
form of that proviso enacted by the Act of 
1848 these children never acquired any 
status of irremovability. 

Ratolinson, Jr.(7., in reply. — The pro- 
viso to section 1 of the Poor Removal 
Act, 1 846, has no application to illegiti- 
mate children. The words of the pro- 
viso, as amended by the Act of 1848, 
are '^ whenever any person should have a 
wife or children having no other settle- 
ment than his or her own, such wife and 
children should be removable," <kc. " Chil- 
dren" in a statute of this kind means 
legitimate children — Beg. v. Maude 
[1842] i» and Westminster (City) v. 
G^errard [l632].^* See also Dickinson v. 
Norih-Eastem Railway [1863].^* But an 
illegitimate child is a ** person " within 
the meaning of section 1 of the Act of 
1846, as distinguished from the proviso. 
The result is that these children acquired 
the status of irremovability by virtue of 
section 1 of the Act by residence for the 
prescribed period, now one year by virtue 
of section 8 of the Union Ohargeability 
Act, 1865 (28 & 29 Vict. c. 79). Then 
by section 34 of the Divided Parishes 
Act, 1876,^ where any person — ^including 
an illegitimate child under the age of six- 
teen years — shall have resided for the 
term of three years in such manner and 
under such circumstances in each of such 
years as would in accordance with the 
several statutes in that behalf render 
him irremovable he shall be deemed to be 
settled therein. Therefore these children 
are to be deemed to be settled in the 
parish of Lambeth, unless it be the law 
that a child under the age of sixteen 
years is incapable of acquiring a settle- 
ment. Manchester Overseers v. Ormskirk 
Union ^ is relied upon in support of that 
proposition. That case has been departed 
from in the King's Bench Division in 
West Ham Union v. Holbeach Union^^ and 

(18) 11 L. J. M.C. 120 2 Dowl. P.O. (N.8.) 68. 

(14) 2 Balst. 846. 

(16) 33 L. J. Ex. 91 ; 2 H. & C. 736. 
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•ought to be OTerroled. It is based upon 
a mistaken idea of what Lord Watson 
really dedded in Eeigate Union v. 
-Croydon Union;* and is reaJly incon- 
dstent with that decision. 

Yauqhan Williams, L.J. — I have 
oome reluctantly to the conclusion that 
this appeal must be allowed. 

The point with which we have to deal 
arose quite accidentally in the course of 
an argument which has not worked out 
in the way expected. Counsel for the 
appellants felt himself pressed by the 
argument that section 3 of the Poor Re* 
moval Act, 1846, has nothing to do with 
the statue of irremovability, but that its 
only object is to prevent the breaking up 
^f homes, the Legislature thinking fit not 
to alter the law of irremovability as 
defined in section 1, but merely to 
mitigate the severity of the application 
of that law. If the proviso to section 1, 
whether as originally drafted or as 
amended by the Act of 1848, applied to 
illegitimate children, counsel for the 
apj^lante could not by that section 
.establish irremovability in these children, 
because it is dear that their mother is 
'removable, and it would follow that the 
.children were removable, and therefore 
he relied upon section 3 to get the 
necessary irremovabOity ; but if sec- 
tion 3 was only intended to mitigate the 
severity of the application of the law in 
section 1, and not to alter the conditions 
of removability and irremovability, then 
he was in a great difficulty, assum- 
ing that the proviso to section 1 
applied at all. l^erefore he raised the 
argument that it did not apply at all. 
He relied on an undoubted rule of law 
that the technical meaning of the word 
"child" or "children'* is legitimate 
child or legitimate children, and that 
that technical meaning must prima facie 
be given to the word when it occurs in a 
statute of this kind. It is true that that 
is only a priina fade meaning, and that 
in the case of each statute a wider mean- 
ing may be given which would include 
illegitimate children if the effect is more 
consonant with the object of the statute. 
In this particular statute it is hard to 
.find any object plainly aimed at with 
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which the effect of construing children so 
as to indude illegitimate children would 
be more consonant. In Maxwell on 
Statutes (4th ed.), p. 86, there is this 
passage : " Although the word * children ' 
is confined technically to legitimate chil- 
dren, it would be construed as including 
illegitimate children when such seemed 
to be more consonant to the intention." 
Two instances are then given, one imder 
the Marriage Act (26 Geo. 2. c. 53), and 
the other under 4 ds 5 Ph. & M. c. 8, s. 3, 
in which the words "child" or "chil- 
dren" were so construed as to include 
legitimate and illegitimate chOdren. As 
I have said, however, in the statute 
before us it is very d^cult to find any 
object which would lead one to depart 
from the prima facie meaning of the 
word. We have, moreover, had the 
advantage of having cited to us two 
cases — Reg. v. Matide ^^ and Westminster 
(City) V. Oerrard,^* of which the first- 
named is very much in point. 

In the present case I should begin by 
saying that, apart fix)m the presence or 
absence of any object aimed at by the 
Legislature which would lead us to depart 
from ihe prima facie meaning of the word 
" children," one reason why I should hesi- 
tate to depart from that meaning is this — 
that during the length of time which has 
passed since 1846, there must have 
occurred unnumbered cases which would 
have raised the question of the application 
of the word "children" in section 1 of 
this Act, or, rather, in the proviso to that 
section, to the case of illegitimate child- 
ren, and yet there is not to be found in 
the books a single case in which such a 
point has been raised, and enquiry into 
the practice has discovered no practice 
inconsistent with giving to the word 
" children " its natural meaning of legiti- 
mate children. But, apart from these 
considerations, in Eeg, v. Matide ^^ it is 
pointed out that in the Poor Law 
Amendment Act, 1834, where the word 
"child" is used, as, for example, in 
section 56, legitimate chOd is clearly 
intended, and that where the word 
" child " is intended to have a more ex- 
tensive signification it is expiessly so 
declared, as, for instancci in section 57, 
by which a husband is made liable to 
2B2 



Digitized by 



Google 



366 



CASES CONNECTED WITH 



Woolwich Union v. Fulham Union, 

maintain the children of the wife before 
marriage, whether legitimate or illegiti- 
mate, and the whole of that judgment 
leads to the conclusion that, in the Poor 
Law statutes generally, when the word 
" child " is used by the Legislature, it has 
been used with the meaning of legitimate 
child, and that when any other meaning 
has been intended the Legislature has 
indicated that meaning by express words, 
such as *' chOd whether legitimate or 
illegitimate/' Nothing would have been 
easier than to do so in the statute we are 
considering. Under these circumstances 
I do not see my way to avoid the con- 
clusion that the proviso, which I may 
point out is a proviso reaUy based on the 
hypothesis of a derivative settlement, 
does not apply to the case of illegitimate 
children. The collocation of the words 
"wife" and "children" and "person,'' 
which obviously includes the husband of 
the wife, would naturally lead one to the 
conclusion that " children " had \he prima 
fads meaning of legitimate children. 
Then if the proviso has no application to 
illegitimate children, what is the conse- 
quence ? Looking back at the beginning 
of the section, one finds that "from and 
after the passing of this Act no person 
shall be removed, nor shall any warrant 
be granted for the removal of any person 
from any parish in which such person shall 
have resided for five years [now one year 
by virtue of the Poor Removal Act, 1861 
(24 & 26 Vict. c. 55), s. 1, and the Union 
Chargeability Act, 1865 (28 & 29 Vict, 
c. 79), s. 8] next before the application for 
the warrant " ; and, that being so, appar- 
ently, since as the law stands now three 
years* residence, under conditions which 
would confer irremovability upon the 
resident, confers a settlement upon him, 
the person will get a settlement, and if 
the person be an illegitimate child that 
child will get a settlement, not a deriva- 
tive settlement from that of its mother, 
or anything of that sort, but a settlement 
acquired by the illegitimate child in 
person. Under these circumstances each 
of these children would seem on the facts 
of this case to have acquired an inde- 
pendent settlement. 

On that assumption nothing remains 
to be considered except the suggestion 
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that no child, whether legitimate 
or illegitimate, can, while under 
the age of sixteen years, acquire an 
independent settlement. In the pre- 
sent case we need only deal with ille- 
gitimate children, and I do not propose 
to consider the case of legitimate children 
at all. I will begin by reading sections 34 
and 35 of the Divided Parishes Act, 1876. 
Now, I have first to deal with the point 
raised by counsel for the respondents, 
that "person" in section 34 does not 
include "child." It seems to me that, 
however much there might have been to 
say in fisivour of that argument at the 
time when the construction of this statute 
was res integra and thei*e had been no 
decision upon it, it is very difficult to 
sustain now, having regard to the deci- 
sions to which our attention has been 
called upon the construction of the statute. 
As I understand the argument for the 
respondents, counsel does not dispute that 
the judgment of the House of Lords in 
the cases both of West Ham Union v. 
Hclbedch Union ^ and of Reigate Union 
V. Croydon Union* really makes it 
impossible to deny that, so far as irre- 
movability is concerned, " person " in that 
section includes "child"; and, further 
than that, the decision in Ungate Union 
V. Croydon Union * — especially the judg- 
ment of Lord Halsbury, L.C. — makes it 
very difficult, if not impossible, to argue 
that, given three years of residence under 
conditions which would render a person 
irremovable, a child is not entitled as 
much as any one else to the settlement 
conferred upon " any person," an expres- 
sion which would certainly seem prima 
facie to include an unemancipated child, 
who has resided the necessary time under 
the necessary conditions. Lord Hals- 
bury, L.C., in that case said : " The pauper 
had by more than the necessary period of 
residence acquired a status of irremova- 
bility, and so was ' settled ' in the parish of 
Bhydgwern. It is true that during a 
part of that period she was under sixteen 
years of age, and it is true that if-^ be 
assumed, as it was by the Court of Ap{ 
that unemancipated residence will not 
suffice, then she had not accomplished the 
necessary period of emancipated residence. 
The statute knows no such distinction. 
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It makes the emancipated and unemanci- 
pated equally irremovable, and if so the 
periods of emancipated and unemanci- 
pated residence may be put together/' ^^ 
I have never myself been able to grasp 
the argument under which it could be 
taken as a premiss that a pauper child, by 
residence partly while it was unemand- 
pated and partly afber it had attained the 
age of sixteen years, could by such resi- 
dence acquire the aUxtua of irremovability 
and an independent settlement, and from 
which neveitheless it followed as a con- 
clusion that the same period of residence 
before emancipation would not bring 
about the same result. I cannot there- 
fore resist the conclusion that '' person '' 
in section 34 of the Divided Parishes Act, 
1876, includes unemancipated child. 

It is next said that there are words in 
the judgments of Lord Watson in EmgaU 
Union v. Croydon Union * and of Lord 
Macnaghten in West Ham Union v. Hoi- 
heack Union ^ which favour the idea that 
an unemancipated child cannot acquire a 
settlement during the period of non- 
amandpation. We have here to deal with 
section 34, and when we once arrive at 
the conclusion that that section includes 
a child in the expression *' any person,'^ 
when it says, "Where any person shall 
have resided for the term of three years in 
any parish, in such manner and under 
Buch circumstances in each of such years 
as would in accordance with the several 
statutes in that behalf render him irre- 
movable, he shall be deemed to be settled 
therein until he shall acquire a settlement 
in some other parish by a like residence 
or otherwise " ; it certainly seems prima 
facie to apply to an unemancipated child 
as much as to any other person coming 
within the meaning of the words " any 
person " in that section. 

But in the case of an illegitimate child 
one has to go back to an earlier statute. 
Jn the Poor Law Amendment Act, 1834, 
8. 71, there is an express provision that 
*< every child which shall be bom a 
bastard after the passing of this Act shall 
have and follow the settlement of the 
mother of such child imtil such child 
shall attain the age of sixteen, or shall 

(16) 69 L. J. M.C., at pp. 84, 35 ; 14 App. 
Oas., at p. 480. 



acquire a settlement in its own right.'' 
Now there cannot be a doubt that these 
words by i];Lferenoe affirm the power of an 
illegitimate child to acquire a settlement 
in its own right. On this point I have 
only to refer to the judgment of Mr. 
Justice Wills in the King's Bench Divi- 
sion in West Hem, Union v. ffolbeach 
Union,^ He rightly bases an argument 
upon this section 71 of the Poor Law 
Amendment Act, 1834, and says : ^* The 
case seems to narrow down to the simple 
question whether it is possible for a 
child under sixteen to acquire a settle- 
ment under section 34. If so, section 35 
has no application to this case, because of 
the words ' until it shall acquire another 
settlement' .... " — these words occur at 
the end of the first paragraph of sec- 
tion 35 — " It certainly would be odd if 
the legislature were to talk of a child 
acquiring a settlement and yet at the 
same time to say that no one whom one 
would call a child was capable of. acquiring 
a settlement.'' ^ ^ I agree with that passage 
from the judgment of Mr. Justice Wilk, 
and I do not think I need further labour 
this point. It is to be remembered that 
though when Mr. Justice Wills delivered 
that judgment the opinion of Lord Cole- 
ridge, O.J., in Mcmoheeter Overaeera v. 
Ormakirk Union ^ had not been directly 
overruled, doubt was thrown upon its 
correctness by what had been said in the 
House of Lords. 

I shall only add this further, with 
regard to Lord Watson's observations in 
Eeigate Union v. Croydon Unions No 
doubt for purposes of reference to sec- 
tion 71 of the Poor Law Amendment Act, 
1834, Lord Watson does describe that 
section as an enactment that a bastard 
child shall follow the settlement of its 
mother until it reaches the age of six- 
teen, and as though it contained no con- 
dition other than that of attaining the 
age of sixteen whereby the child could 
acquire any but its mother*s settlement, 
and that in so describing section 71 Lord 
Watson left out the other condition '* or 
shall acquire a settlement in its own right." 
I do not suppose that Lord Watson forgot 
those words, but his omission of them in 

(17) [1903] M.C. at p. 205 ; 72 L. J. K.B., at 
p. 804; [1903] 2 E.B., at p. 632. 
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his description of section 71 has led to 
this result — that Lord Coleridge, C.J., in 
Manchester Overseers v. Ormskirk Union ^ 
dealt with section 71 as if Lord Watson's 
description contained the whole effect of 
the enactment, and as if the words ** or 
[until the child] shall acquire a settlement 
in its own right " were no part of it. 

Then the respondents contend that 
even though it be held that a child may 
acquire a settlement under section 34 of 
the Divided Parishes Act, 1876, they are 
still in the right; and they base that 
argument upon the language of the 
Master of the Bolls and Lord Justice 
Komer and Lord Justice Mathew in West 
Ham Union v. Edbeach Uwion,^ which, 
they say, eoes to affirm the proposition 
that a child while under the age of sixteen 
and unemancipated cannot acquire an 
independent settlement for itself. There 
are indeed observations in that judgment 
which go to shew that all three members 
of the Court had some such idea present 
to their minds; but that was not the 
point they had to decide, and they did 
not decide it. The Master of the Bolls 
points out that his decision is simply upon 
the point necessary for the decision of the 
case before him, which did not involve 
the question whether there can be such a 
thing under section 34 as the acquisition 
by a child through residence of a settle- 
ment which is not to take effect at once 
on acquisition, but is to be postponed 
until the child attains the age of sixteen. 
That question was not before the Court ; 
and not only so, but this proposition 
cannot be found expressly stated in any 
part of the judgment. Therefore there 
is nothing to prevent us from taking the 
view of the King's Bench Division in 
West Ham Union v. Hclheach Union^ 
and, that being so, and there being no 
case in which this suspension, as it has 
been called, of the settlement or of the 
acquisition of a settlement by a child 
under sixteen has been affirmed or argued 
or discussed, I must pronounce it to be a 
novel suggestion altogether and not one 
which should be adopted. Suspension of 
a settlement is not unknown to the Poor 
Law, but it does not mean the suspension 
of the effective acquisition of a settlement 
after the events have occurred which confer 



a settlement ; it means the suspension of* 
a settlement already gained and enjoyed 
in the case of a married woman whoy by 
reason of her marriage, cannot continue 
to ei\joy that settlement during her hus- 
band's lifetime. I need not refer in detail 
to the judgments of the King's Bench 
Division in the case before us, but I 
observe that Lord Alverstone, CJ., 
quotes from the judgment of Lord Justioe 
Bomer in West Ham Union v. Holbeach 
Union ^^ the following passage : " The 
principle which appears to be there" — 
that is, in Highworth and Swindon Union 
V. Westbury-on-Sevem Union [l889]['^ — 
** laid down is that a child, after attaining 
the age of sixteen, may claim to have 
acquired a settlement by reason of resi- 
denoe for three years in a parish, before 
attaining that age." There the Lord 
Chief Justice has cited, if I may respect- 
fully say so, a very accurate statement of 
what the cases do decide. Then he pro- 
ceeds : " I do not at all excuse myself for 
not having noticed it, because I do not 
think the point was put before us, but it is 
pressed upon us that we decided that the 
child acquired a status at once on three 
years' residence, independently of its- 
mother. I think the irremovability sec- 
tions are inconsistent with that." ^® 

When I consider the judgments of the 
House of Lords in Reigaie Union v. 
Groyd<m Union ^ and of the Court of 
Appeal in West Ham Union v. H6lhea/ih 
Union? and the iact that there is not a 
suggestion to the effect that a settlement 
if acquired at all would not take effect at 
once, I cannot help thinking that if that 
argument had been pressed upon those 
Courts neither of them would have 
decided, as the King's Bench Division 
has decided, that in the case of an iUe- 
gitimate child under the age of sixteen 
there is anything to prevent the settle- 
ment taking effect immediately upon its 
being acquired. 

It is not from any want of respect ta 
the Lord Chief Justice and the Judges in 

(18) [1904] M.C. at p. 202 ; 73 L. J. K.B., at 
p. 612 ; [1904] 2 KB., at p. 131. 

(19) 69 L. J. M.G. 29, at p. 31 ; 14 App. Oas. 
465, at p. 472. 

(20) [1906] M.C. at p. 161 ; 74 L. J. K.B.^ 
at p. 661 ; [1905] 2 E.B. at p. 212. 
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the King's Bench Division that I refrain 
from going at greater length into the 
question of the suspension, as it has 
been called, of the reiEodence settlement, 
when acquired by a child. Much cogent 
argument was addressed to us on both 
sides ; but when once it is decided that 
** any person " in section 34 of the Divided 
Fftrishes Act, 1876, includes a child, the 
sequence of a set^ement and the con- 
clusion that it takes effect immediately is 
actually expressed, and could not be better 
expressed than it is, in the judgments of 
Mr. Justice Wills and Mr. Justice Ohan- 
nell in the case of West Ham Union v. 
Holheach Unian,^ in the King's Bench 
Division. I would also cite the judgment 
of Lord Alverstone, O.J., but that he 
seems now to think that Mr. Justice 
Wills and Mr. Justice Channell went too 
&r in that case. I think, under the dr- 
oumstanoes, that this appeal ought to be 
allowed. 

Stibung, L.J. — I have come to the 
same conclusion, though I confess that at 
a late stage in tiie argument I remained 
unconvinced that we ought to depart 
from the decision of the King's Bench 
Division. I propose, as shortly as may 
be, to state my reasons for thinking that 
we ought to do so. 

I begin with the Poor Law Amend- 
ment Act, 1834, s. 71, which provides 
that every child which shall be born a 
bastard after the passing of that Act 
shall have and follow the settlement of 
the mother of such child until such child 
shall attain the age of sixteen, or shall 
acquire a settlement in its own right. 
Now no subsequent legislation or reported 
decision has affected that enactment. In 
this case the children are illegitimate and 
under the age of sixteen, and therefore, 
unless they have acquired settlements in 
their own right, the settlement of these 
children must be that of their mother. 
It is said that under the circumstances of 
this case they have acquired a settlement 
in their own right. 

Now it is not disputed that at the 
date of the passing of the Poor Law 
Amendment Act, 1834, it was possible 
for an illegitimate child under the age of 
sixteen to acquire a settlement in its own 



right bv apprenticeship, for example, or 
by service. It is not, however, by any of 
the modes by which a child could have 
acquired a settlement in its own right at 
the date of the Act that it is said that 
the children in this case have acquired 
settlements of their own. They claim to 
have acquired settlements under section 34 
of the Divided Parishes Act, 1876, coupled 
with the provisions of the Poor Removal 
Act, 1846. I will deal with these statutes 
in the order of their date. Section 1 of 
the Poor Removal Act, 1846, provides 
that '* from and after the passing of this 
Act no person shall be removed, nor shall 
any warrant be granted for the removal 
of any person, from any parish in which 
such person shall have resided for five 
years" [now one year by virtue of the 
Union Chargeability Act, 1865, s. 8] 
'^next before the application for the 
warrant." The first question which arises 
is. Does that section apply to an illegiti- 
mate child ? I think it is impossible to 
say that it does not, for an illegitimate 
child is a person, and, unless there is 
something in the rest of the Act to shew 
that that meaning was not intended, full 
effect must be given to the word '' per- 
son." Now so &r from there being any 
such indication, I think there are indica- 
tions to the contrary. It is to be ob- 
served that there is a proviso to this 
section : ^* Provided always, that when- 
ever any person shall have a wife or 
children having no other settlement than 
his or her own, such wife and children 
shall be removable whenever he or she is 
removable, and shall not be removable 
when he or she is not removable." The 
second question is. Does that proviso 
apply to the case of illegitimate children ? 
Now to my mind this is a question of 
considerable difficulty, but, having regard 
to the decision in Reg. v. Maude ^' upon 
language closely resembling the language 
of this proviso, and to the &ct that in 
section 3, where it is necessary to con- 
sider their case, illegitimate children are 
expressly referred to, — having regard also 
to this, that I am unable to find any 
satisfactory reason for departing from 
the ordinary rule that the word "children " 
prima facie should receive its ordinary 
meaning of legitimate children, — ^for these 
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reasons I come to the conclusion, as my 
Lord has, that the proviso does not 
apply. 

There is another section of this Act to 
be considered — namely, section 3 — ^which 
enacts that "no child under the age of 
sixteen years, whether legitimate or ille- 
gitimate, residing in any parish with his 
or her father or mother, stepfather or 
stepmother, or reputed Either, shall be 
removed, nor shall any warrant be 
granted for the removal of such child, 
from such parish, in any case where such 
father, mother, stepfather, stepmother, or 
reputed father may not lawfully be re- 
moved from such parish/' Now with 
regard to the effect of sections 1 and 3, it 
seems to me that the effect of section 1 is to 
confer on the person there spoken of a cer- 
tain 8tatu8y a status pf irremovability ; the 
proviso in the case of legitimate children 
is to the effect that the sUxtfis in the case 
of legitimate children shall be that of the 
parents. Section 3 I understand to be 
an administrative direction that, notwith- 
standing the provisions of the earlier part 
of the Act, the children shall not be 
removed in the cases there mentioned, in 
order to prevent the breaking up of 
families, which was one of the objects 
with which the statute was passed. I 
should mention that I have read the 
proviso as it originally stood before being 
repealed and re-enacted with modifica- 
tions by the Act of 1848. The re-enact- 
ment contains certain words which in 
another view might be of importance; 
but I need not dwell further upon that 
now. If this be the true construction of 
the Act, the result is that by the first 
clause of section 1 the stattia of irremov- 
ability is conferred upon an illegitimate 
child after residence for the statutory 
period, which is now one year ; the pro- 
viso does not apply; and therefore the 
st<itu8 acquired is not a derivative status^ 
as it is in the case of legitimate children 
under the original form of the proviso or 
in the amended form of the Act of 1848. 

I now come to another Act, the Divided 
Parishes Act, 1 876, section 34 of which is 
as follows : '' Where any person shall have 
resided for the term of three years in any 
parish, in such manner and under such 
circumstances in each of such years, as 
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would in accordance with the several 
statutes in that behalf render him irre- 
movable, he shall be deemed to be settled 
therein untU he shall acquire a settlement 
in some other parish by a like residence 
or otherwise.'' Now the question here 
is, Does ** any person " include ** child," 
legitimate or illegitimate 9 A chUd is a 
<< person," and I see no reason why it 
should not. We reach this point, then — 
that an illegitimate child, with which we 
have to deal, residing for the term of 
three years in any parish in such manner 
and under such circumstances in each of 
such years as would, in accordance with 
the statutes in that behalf, render him 
irremovable, shall be deemed to be settled 
therein, so that the BtcOus of irremova- 
bility is converted into a settlement. I 
fail to see how that conclusion is affected. 
The origin of the settlement is the 
residence of the child, not the reeidenoe 
of the mother or father or any other 
person ; and it seems to me that, within 
the meaning of the words in section 71 
of the Poor Law Amendment Act, 1834, 
the child has acquired a settlement in its 
own right by its own residence. That is 
the reasoning by which I have been led 
to the conclusion at which we have 
arrived. 

I will only add one or two remarks 
about the previous decisions. In the first 
place, it will be seen that this reasoning 
does not necessarily lead to the same 
result in the case of legitimate children, 
because the train of argument is this — 
that the sUUua of irremovability is 
acquired by the first portion of section 1 
of the Poor Removal Act, 1846, and that 
the proviso does not apply to an illegiti- 
mate child. The same reasoning would 
not apply in the case of a legitimate child, 
because in that case the proviso, or the 
substituted proviso, in the Act of 1848, 
does apply, and the irremovability, if any, 
of the child would be acquired not in its 
own right, but in the right of its parents. 

Secondly, I wish to say that in my 
judgment I have departed from nothing 
said by Lord Watson in the House of 
Lords in Heigate Union v. Craydan Union,* 
It is to be observed that in his judgment 
the learned Lord cites section 71 of the 
Poor Law Amendment Act, 1834, in fuU. 
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His words are, '* It had already been 
enacted by 4 <k 5 WOl. 4 c. 76 s. 71 that 
such a child shall have and follow the 
settlement of its mother until it attains 
the age of sixteen, or acquires a settlement 
in its own right " ; ^^ he did not overlook 
the qualification that it might acquire a 
settlement in its own right. It is true that 
further on in his judgment he thought it 
unnecessary to repeat that qualification, 
and, after shortly summing up the effect 
of section 35 of the Divid^ Parishes Act, 
1876, says that the effect of the legislation 
is '' subject to these provisions and limita- 
tions to reserve to chUdren the same 
rights in relation to parentage settlement 
which they possessed under the then 
existing law." ** It seems to me, having 
regard to this, that we are in no way 
departing from anything laid down by 
Lord Watson. 

Lastly, I wish to observe that our 
decision turns upon a point which did 
not arise in the Court below, and which, 
if it had been discussed, might have 
modified the opinion of the Lord Chief 
Justice and the learned Judges in the 
King's Bench Division. 

Fletcher Mouueon, L. J. — I am of the 
same opinion, and will only add a few 
words putting in skeleton form the way in 
which the legislation leads me to the con- 
clusion at which I have arrived. By the 
Poor Removal Act, 1846, the Legislature 
introduced a system of giving paupers a 
right to remain in a parish by reason of 
their having resided there for a certain 
period of time ultimately fixed at one 
year. But though they thus acquired the 
right to remain and could not be re- 
moved, they acquired no settlement there. 
By the Divided Parishes Act, 1876, the 
Legislature went on to enact that paupers 
who continued thus irremovable from a 
parish for three years should acquire a 
settlement there. The consequence of this 
is that any person who resides for three 
years in a parish gets a settlement there, 
unless there be some peculiarity of per- 
sonal tiaitu which prevents him from 

(21) 59 L. J. M.C., at p. 36 ; 14 App. Cas.. at 
p. 483. 

(22) 69 L. J. M.C., at p. 37 ; 14 App. Cm., at 
p. 484. 



enjoying the benefit of these provisions. 
The paupers in the present case have 
resided for three years in the parish of 
Lambeth. It is said that they have not 
acquired a settlement in that parish by 
reason of a peculiarity of their personal 
sUUua — ^that is, that they are illegitimate 
children under the age of emancipation. 
Now those who say that by reason of 
this peculiarity of personal etatvs these 
children have not obtained a settlement 
which an ordinary person would have ac- 
quired must maintain the exception. They • 
seek to do this upon two grounds. In the 
first place they contend that the statutes 
which relate to the acquisition of a settle- 
ment through residence do not relate to 
the residence of an unemancipated person; 
in other words, they say that the word 
" person ** in section 1 of the Poor 
Bemoval Act, 1846, and ''person" in 
section 34 of the Divided Parishes Act, 
1876, mean " emancipated person." I see 
no reason for putting this limited con- 
struction upon the word ; but I have not 
to consider whether there is or is not a 
reason for such a limited construction, 
because I am bound by two decisions in 
the House of Lords, the effect of which 
is the same and ia put by Lord Halsbury, 
L.O., in ReigaU Union v. Croydon Union ^* 
in a few words, which, as they have 
already been read by one of my brethren, 
I wip not read again in eoct&nso, content- 
ing myself with saying that Lord Halsbury 
clearly states that these statutes draw no 
distinction between the emancipated and 
the unemancipated ; the residence of the one 
is just as much within the purview of both 
enactments as the residence of the other. 
The second ground on which it is urged 
that this peculiarity of personal status 
prevents the ordinary results of residence 
from following is that section 1 of the 
Poor Bemoval Act, 1846, is not absolute, 
but is controlled by a very peculiar pro- 
viso which created what I may cadi a 
derivative removability and a derivative 
irremovability ; in certain cases the chil- 
dren would be removable when their 
parents were removable, and therefore 
(so long as their parents were re- 
movable) the residence of the chOdren^ 
not being such as would give them 
the status of irremovability, is incapable 
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of giving them a settlement under 
section 34 of the Divided Parishes Act, 
1876. This proviso was defectively 
drawn in the original Act of 1846, and if 
we had to construe that Act in its 
unamended form I can see difficulties 
which would not be easy to over- 
come ; but those difficulties do not arise, 
because the proviso was amended by an 
Act of 1848, which makes this derivative 
removability override all provisions for 
irremovability which but for the proviso 
might in certain cases be acquired by 
chSdren under the original Act of 1846. 
Therefore a crucial point arises — namely, 
whether or not illegitimate children come 
within the soope of this proviso for de- 
rivative removability. For the reasons 
given by my learned brethren I am satis- 
fied that the word *' children '' in this 
proviso refers only to legitimate children, 
and shall only add that I have looked at 
many sections of the Poor Law Acts 
whidi have been before us and can find 
no case in which the words *' child " and 
*< children " can be said with any certainty 
to include both legitimatiC and illegitimate 
children without the Legislature having 
introduced words making that mean- 
ing perfectly dear; and the impres- 
sion produced upon my mind is that the 
Legislature with great confidence uses 
the word " child " in its normal meaning 
of legitimate chOd throughout these Acts. 
I cite one example — namely, section 35 
of the Divided Parishes Act, 1876, where 
the word '' child " is associated with the 
words " father " and " widowed mother," 
and can mean nothing but '* legitimate 
child," the collocation of the other words 
precluding any other meaning. Here 
we have the authority of the House of 
Lords that the first part of that section 
relates only to legitimate children. I 
need add no more upon this part of the 
case. My reasons for holding that the 
proviso to section 1 of the Poor Removal 
Act, 1846, as amended by the Act of 
1848, does not apply to illegitimate 
children are those already stated by my 
brethren. 

Finally, it is said that being illegitimate 
excludes a child from this mode of obtain- 
ing a settlement, because there is special 
legislation as to the settlement of illegi- 



timate children which takes them out of 
the position of ordinary persons. That 
legislation is alleged to be found in two 
enactments. The first is section 71 of the 
Poor Law Amendment Act, 1834, which 
provides that an illegitioiate child shall 
have and follow the settlement of its 
mother until such child shall attain the 
age of sixteen, or shall acquire a settle- 
ment in its own right. There is nothing 
in this which prevents a subsequent sta- 
tute, creating a new method of acquiring 
a settlement, from having its full effect. 
The second enactment is section 35 of the 
Divided Parishes Act, 1876. As to tbk, 
I am unable to see how any reliance can 
be placed upon it by the respondents on 
this appeal ; it merely provides that ** an 
illegitimate child shall retain the settle- 
ment of its mother until such child 
acquires another settlement.'' That en- 
actment occurs in a section following 
immediately upon another section which 
provides a new means of acquiring a 
settlement, and I should have thought that 
it was clear that it related only to the 
period before the child acquired another 
settlement either by virtue of the pre- 
ceding section or by some other way 
known to the law ; it cannot in any way 
hamper or control the free action of 
section 34. 

Much reliance was placed on a passage 
in the judgment of Lord Watson in 
Reigate Union v. Croydon Unions Now, 
apart from the controlling authority of 
the House of Lords, the respect that is due 
to the great legal powers of Lord Watson 
would prevent me fix)m shutting my eyes 
to any suggestion that fell from him. 
But in truth the whole difficulty arises 
from a sufficient but imperfect citation 
by him of a legislative enactment, which 
citation has been taken as though it were 
a solemn decision by him that the enact- 
ment must be read in that curtailed and 
imperfect form. But one has only to 
turn to the passage cited by my brother 
Stirling'^ to see that Lord Watson 
thoroughly realised that the form in 
which he was describing the enactment 
was not complete ; but, inasmuch as that 
which he left out had no bearing on the 
subject to which his remarks were being 
directed, he did not think it neceasary 
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to cite it again in extenao. Thus there 
is nothing to be obtained in favour of 
the respondents from that sentence in 
the judgment of Lord Watson. 

For these reasons I agree that the 
appeal should be allowed. 

Appeal aUotoed. 



Solicitors — Callard k Vnlliamy, for appellants ; 
T. Blanco White, for respondents. 
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Ridley, J. ^ 

mBLD^, • I McNiCOL AND ANOTHER 

June 22. J 

[76 L. J. K.B. 741.] 

Revmtie — Excise — Manufacture — In- 
ereaeing the SweePnesa of Saccharin — 
Finance Act, 1901 (1 Edw. 7. c. 7), «. 9— 
Eevenue Act, 1903 (3 Edw. 7. c. 46), «. 2. 

The appeUemtaj who were dealers in 
aaccharin, having purchased certain 330 
aaccharin, subjected it to a chemical pro- 
ceaaf the reavlt of which waa to convert it 
into 550 aaochaHn — an curtide poaaeaaing 
much greaier aweetneaa thorn 330 aaochaaiffh. 
The appelkmta at the time they ao treoited 
the 330 aaccharin had not in farce a/n 
Esodae licence for the manufacture of aac- 
eharin: — Held (Ridley, J., diaaenting), 
that the appellamta had not mcmufactwed 
aaoeharin within the meaning of aecHon 9 
of the Finance Act, 1901, and aection 2 of 
the Revenue Act, 1903, and that they were, 
therefore, not hound to take out an Exeiae 
licence. 

Case stated by one of the stipendiary 
magistrates for the city of Manchester. 

An information was preferred on 
July 22, 1905, by one Luke Pinch, an 
officer of Inland Revenue (hereinafter 
called ^* the respondent "), under section 9 



App. 

of the Finance Act, 1901, and section 2 of 
the Revenue Act, 1903, against Joseph 
McNicol and John McNicol (hereinafter 
called 'Hhe appellants"), for that they, 
the appellants, between May 20 and 
June 4, 1905, in the city of Manchester, 
did manu&cture saccharin without having 
in force an Excise licence for the purpose, 
contrary to the form of the statutes and 
to the regulations made by the Ck>mmis- 
sioners of Inland Revenue under such 
statutes. A second information was pre- 
ferred by the respondent under the said 
statutes against the appeUants, for that 
the appellants before and at the time 
thereinafter mentioned were makers of 
saccharin at 3 Hunsons Court, in the city 
of Manchester, and that they being such 
manufacturers as aforesaid on June 3, 1905, 
&iled to obtain from an officer of Inland 
Revenue a book such as is prescribed by 
the regulation No. 633 of the Statutory 
Rules of the year 1904, contrary to the 
form of the statutes and to the regulations- 
made by the Commissioner of Inland 
Revenue under such statutes. 

The informationfl came on for hearing 
before the magistrate at a petty sessions 
held on August 1, 1905 (the parties re- 
spectively being present), and with the 
consent of all parties it was agreed that 
the magistrate should hear and determine 
the inrormations at one and the same 
time. He accordingly heard the informa- 
tions in the presence of all parties on 
August 1, 2, and 10, 1905, and on 
August 10, 1905, convicted the appellants 
of the offences, and fined the appellant 
John McNicol 10/. for the first offence 
and 2Z. for the second offence, and ordered 
him to pay the sum of thirty guineas for 
costs; and he ordered the appellant 
Joseph McNicol to pay the costs in each 
of the said informations. 

*' 5. Upon the hearing of the informa- 
tions the following facts were admitted or 
proved: 

^*(a) That saccharin is a sweet substance 
produced from toluene sulphonamide. 

'' {b) That the appellants had not manu- 
factured saccharin from toluene sulphon- 
amide. 

" (c) That in the production of saccharin 
certain compounds are produced called 
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'para' compounds. If these are not 
eliminated in the early stages of the pro- 
duction para saccharin, which has no 
sweetness, is produced, as well as ortho 
saccharin or true sacdiarin. Where no 
elimination of para compounds takes 
place in the early stages of production, 
the product is a mixture of approximately 
60 per cent, of ortho saccharin with 
40 per cent, para saccharin. This mixture 
is known commercially as ' 330 sac- 
charin,' and is estimated to be 330 times 
as sweet as sugar. If the para com- 
pounds are practically eliminated in the 
early stages of production, the product is 
a mixture of 95 per cent, (or more) of 
ortho saccharin with a very small per- 
centage of para saccharin. Such a mix- 
ture is known commercially as * 550 
saccharin,' and is estimated to be 550 
times as sweet as sugar. If 330 saccharin 
is produced, the para saccharin can after- 
wards be eliminated by a subsequent 
chemical process, and 550 saccharin 
obtained. 

"(c^) The appellants subjected certain 
330 saccharin to a chemical process. The 
amount of 330 saccharin treated was 
five pounds purchased in Manchester and 
two hundredweight imported, upon all of 
which duty had been paid. This amount 
of 330 saccharin was not treated in one 
bulk, but in separate quantities. The 
result of this treatment was that in some 
cases 550 saccharin was produced, and in 
some cases a mixture sweeter than 
330 saccharin, but not so sweet as 
550 saccharin, waA produced. In some 
cases the result was a mixture less 
sweet than 330 saccharin. Some of the 
saccharin which had undergone this treat- 
ment was sold by the appellants in the 
course of their business as dealers in 
saccharin. 

" (e) That the appellants at the time they 
so treated the 330 saccharin had not in 
force an Excise licence for the manufac- 
ture of saccharin as required by the regu- 
lations of the Commissioners of Inlimd 
Revenue made under the above statutes. 

'< (/) That the appellants had failed to 
obtain from an officer of Inland Revenue 
a book such as is prescribed by regulation 
No. 633 of the Statutory Rules of the 



year 1904, made by the Commissioners of 
Inland Revenue under the said statutes." 

The respondent contended that the 
provisions of the Finance Act, 1901, and 
the Revenue Act, 1903, as to saccharin, 
and the regulations made under these 
Acts as to licence and entry of premises, 
were primarily provisions to enable the 
revenue authorities to ascertain who was 
manufacturing saccharin, and to confer 
on them the right to inspect the premises 
where the manu&ctore was carried on 
with a view to preventing frauds upon 
the revenue, and that the licence to 
manufiEusture saccharin was not only re- 
quired for a process of deriving saccharin 
from toluene sulphonamide by adding 
certain chemical substances to toluene or 
to sulphonamide, but that it was also 
required for such a chemical process as is 
set out in paragraph 5 {d). 

The appellants contended — 

(a) That upon the facts admitted or 
proved there was no evidence that they 
had manu&ctured saccharin within the 
meaning of the statutes and the regula- 
tions made thereunder. 

(5) That the process of converting 330 
saccharin into 550 saccharin was not a 
manu&cture of saccharin within the 
meaning of the statutes and the regula- 
tions. 

(c) That the true construction of the 
term ^* manufacture " in the statutes and 
the regulations thereunder implied the 
assembling together of the constituent 
elements necessary to make saccharin and 
the employment of some process to com- 
bine them, and that as it was proved that 
the appellants had not brought the con- 
stituent elements of saccharin together, 
but had merely operated upon saccharin, 
already in existence, their process of 
converting 330 saccharin into 550 sac- 
charin was not a *' manu&cturing " of 
saccharin. 

The magistrate was of opinion that the 
appellants by treating 330 saccharin by 
the process described in paragraph 5 (d) 
of this Case had manufactured saccharin 
within the meaning of the statutes and 
the regulations made thereunder, and he 
convicted the appellants of the offences 
charged in the informations. 
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The question for the opinion of the 
Court was whether the magistrate came to 
a correct determination in point of law. 

Langdonf K,C. {W, Ambrose Jofkea with 
him), for the appellants. — ^The appel- 
lants purchased saccharin and refined it, 
but the resulting product was still 
saccharin. The intention of section 5, 
sub-section 1 of the Finance Act, 1901, is 
that persons who are going to make a sub- 
stance upon which Excise duty is payable 
shall be obliged to take out a licence. 
But here the substance had already been 
made from the coal-tar product, and the 
duty on it had been paid. The Legisla- 
ture has not used apt words to produce 
the result suggested. By the Explosives 
Act, 1875, s. 4, heavy penalties are 
imposed in respect of the manu&cture of 
gunpowder, and Parliament found it 
necessary in section 105 to give an ex- 
tended meaning to "manufacture." In 
this case "manu&cture" ought to be 
given its commercial meaning. Nothing 
was manu&ctured, for the appellants 
began and ended with saccharin. In 
order to constitute a manufacture it is 
necessary that one commercial article 
should be converted into another of a 
different designation. 

The Attomey-Genend {Sir J, Lawson 
Walton, E.G.) (W. FirUayMnth him), for 
the respondent. — The whole object of 
these enactments is to prevent frauds. 
There is no real hardship in requiring a 
person in such a case as the present to 
take out an Excise licence, which costs 
very little. The process carried on by 
the appellants ought to be subject to 
inspection. The question is whether a 
different meaning should be applied to 
the word <' manufacture " in this case from 
that which has been applied in other 
cases. In AU.-Gen. v. Green [1817] ^ it 
was held that a maker of vinegar for sale, 
whether as vinegar, or as blacking, or any 
other article not being vinegar properly 
so-called, was liable to Excise duty. The 
appellants in this case *^ manu£Etctured " 
this saccharin within the meaning of the 
statutes. 

(1) 4 Price, 224. 



Langdon, K.C^ replied. 

Bray, J. — As there is a difference of 
opinion among the members of the Court, 
it is my duty to give judgment first. The 
question is whether the appellants 
were bound to take out a licence as being 
manufJEusturers of saccharin. In my 
opinion they were not manufacturers of 
saccharin. They were dealing with 
what was saccharin before the chemical 
treatment which they applied to it, and 
what was still saccharin after the treat- 
ment, although it was saccharin of a 
different strength. That was the only 
alteration the appellants made in it. The 
question is whether that is manu&cturing. 
The word " manufactured '' was first us^ 
in section 5 of the Finance Act, 1901. 
" Manufactured " and '* made " in that 
section mean practically the same thing. 
Therefore I ask myself whether this 
saccharin was " made in Great Britain '' 
or not. If so, in the case of non-imported 
saccharin it would have been twice made 
in Great Britain. That was not in my 
opinion the intention. I think that 
*' manu&ctured '' there means bringing 
into being as saccharin ; section 7 speaks 
of '^ manu&ctured or prepared goods," 
and that again seems to shew that pre- 
paration is something different from 
manufEtcture. 

Then it is said that saccharin is a sub- 
stance of very small bulk, and one which 
requires to be carefully watched, but it is 
to be observed that these sections relate 
not only to saccharin, but also to glucose 
and invert sugar, and invert sugar is a 
very bulky article. Most careful protec- 
tion is given by section 8, and if any 
person imports or makes saccharin or 
delivers or uses molasses without comply- 
ing with the regulations he is liable to a 
penalty. 

We have to look at the Case to see what 
was done, and whether the appellants 
really did manufiebcture saccharin. What 
is saccharin I It is a substance produced 
from toluene sulphonamide. This sac- 
charin was not produced by the appel- 
lants from toluene sulphonamide. It was 
produced from saccharin. The Case then 
states that 330 saccharin is produced 
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without eliminating certain para products, 
or only eliminating them to a very small 
extent. Then, in order to convert 330 
saccharin into 550 saccharin, you have to 
eliminate certain of the para compounds. 
First of all the Case says, " This mixture " 
— that is, the 330 — ** is known commer- 
cially as 330 saccharin.'' The other 
mixture is known commercially as " 550 
saccharin." In both cases it is saccharin, 
and as a dutiable article 330 saccharin 
does not differ in the smallest degree from 
550 saccharin. The Case then goes on to 
say: ''The appellants subjected certain 
330 saccharin to a chemic^ process . . . 
This amount of 330 saccharin was not 
treated in one bulk, but in separate 
quantities. The result of this treatment 
was that in some cases 550 saccharin was 
produced and in some cases a mixture 
sweeter than 330 saccharin, but not so 
sweet as 550 saccharin, was produced." 
But it was always saccharin. It was 
saccharin both before and after it was 
treated. On these grounds, I think that 
the appellants were not manufacturers of 
saccharin within the meaning of this 
Act. 

Darling, J. — I am of the same opinion. 
The appellants obtained something which 
was properly called saccharin when they 
got it, and subjected it to a process at the 
end of which it differed in some respects 
from what it had been before, but it was 
still saccharin. It had not been converted 
into something else, and to call it any- 
thing but saccharin after the process 
would be to misdescribe it. Did the 
appellants, then, manufacture saccharin ? 
I think, looking at the words of the 
Finance Act, 1901, that they did not. 
The words ^* manu&cture " and " make " 
in the statute are used as though they 
were absolutely synonymous. In section 5 
*' manufactured *' is clearly used as 
synonymous with *' made." In a literary 
sense possibly ''made" and "manu- 
fEustured " may not have precisely the 
same meaning, but I think that the 
statute has used them as convertible 
terms, and that a man who manufactures 
saccharin under section 9 is doing what is 
called the making of saccharin in see* 



tion 5, sub-section 1, or the mannfac- 
turing of glucose or saccharin in section 5, 
sub-section 2. In my opinion the appel- 
lants did not " make " saccharin, because 
they began and ended with saccharin. 
They did not " make " saccharin, and, as 
it seems to me the statute draws no dia- 
tinction between making and manu- 
&cturing, they did not "mana&ctnre" 
it, and did not therefore require an 
Excise licence. 

BiBLET, J. — I am sorry to differ from 
the other members of the Court. I can- 
not help thinking that the appellants did 
manu&cture sacdiarin. It is, no doubt, 
difficult to define the word " manufiEtc* 
ture." In some instances it may be 
equivalent to " make," but one does not 
manufacture a bridge—one makes it. I 
think that where any process of art is 
used upon a substance it is manufactured. 
To say that one does not manufeu^ure a 
thing simply because it has the same 
name after the process as before it, seems 
to me to be merely a question of words. 
If there had happened to be another 
name for 550 saccharin different from 
that for 330 saccharin, it would almost 
follow, from the reasoning of my learned 
brothers, that this would have been a 
manufacturing. Take the case of the 
manufacture of steel. It is steel before 
it goes into the works, and when it comes 
out it is still steel, although of a different 
quality. Is not that the manu&cture of 
steel ? Take the case of wool. It is wool 
when it is on the sheep's back, and it is 
still wool when it has gone through the 
process of sorting and picking in the 
works. Is not that the manu&cture of 
wool? I think it certainly is. In my 
opinion, therefore, this was prima facie a 
manufacture of saccharin. It was manu- 
factured if the word is used in its 
ordinary sense. It was said that it was 
already a commercial article before it 
went through this process ; but the same 
remark applies to steel and many other 
substances. The appellants changed the 
strength, and they therefore passed the 
substance through a process of art which, 
though it left it with the same name, 
made it, in my opinion, another sub- 
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Btance. I do not quite see why the 
fact that the words ^' manufactured " and 
'' made " may be synonymous in section 5 
should make any difference in the reading 
of section 9. Although, therefore, I differ 
from my learned brethren, the result will 
be that the appeal will be allowed. 

Appeal allowed. 



Solicitors — H. Pumfrey & Son, agents for 
Walter J. Sharratt, Manchester, for appel- 
lants ; Solicitor of Inland Revenae, for 
respondent. 
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Bastaple v. 
Metcalfe. 



[76 L. J. K.B. 670.] 

Tramtjoays — Paaaengers — Right of Pas- 
smiger to Perform Journey on SuoceMwe 
Car9 — Determination of Contract, 

The reepondenty who was a passenger on 
a trcKncaTy paid for and obtained a ticket 
which entitled him to travel to a certain 
destination. He alighted at a stopping 
place short of that destination, and, having 
walked some distance, hoarded cmother 
tramcar travelling to the same place to 
which he wovild have been entitled to go 
under the original ticket. The conductor 
dema/nded from him the legal fare for the 
journey, but the respondent refused to pay 
it, contending that, having dkeady paid for 
amd obtained a ticket, he was entitled to 
complete the journey by another tramcar : 
—Held, that the respondefU had, by alight- 
ing from the first tramcar oTid ctUowing it 
to proceed, determined the contract of oar- 



riagCy and that he was not entitled to 
travel on the second tramcar without paying 
the legal fare. 

Case stated by Justices of Southamp- 
ton. 

An information was laid by the appel- 
lant against the respondent charging ^t 
he, l^ing a passenger on a tramcar 
belonging to the Southampton Corpora- 
tion, unlawfully did not pay upon demand 
to the conductor the £a.re legally demand- 
able for his journey on the tramcar con- 
trary to by-law 9 of the by-laws relating 
to tramways. 

At the hearing the following facts were 
proved or admitted: The Southampton 
tramways were vested in the corporation, 
who had made by-laws under their powers 
in that behalf. By-law 9 provided that 
each passenger should upon demand pay 
to the conductor the fare legally demand- 
able for the journey or for the stage 
thereof for which it was demanded, and 
should forthwith take a ticket from the 
conductor for the fare so paid. By-law 21 
imposed a penalty for a breach of any of 
the by-laws. Some of the corporation's 
tramcars rim from Shirley to Holy Bx)od, 
and there are authorised stopping places 
on the route where passengers descend 
from and board the tramcars. 

On October 21, 1905, the appellant was 
the conductor of a tramcar which had 
started from Shirley, and which the 
respondent boarded at one of the stopping 
places. The appellant ascertained that 
the respondent wished to go to Holy 
Eiood, and demanded from him the legal 
fare for that journey. The respondent 
refused to pay the fare demanded, and 
produced for the conductor's inspection a 
tram ticket which had been issued by the 
conductor of another tramcar which had 
left Shirley earlier on the same route, 
and which had travelled over the same 
route. The respondent said that he had 
boarded a tramcar from Shirley to Holy 
Rood at a stopping place known as West 
Station, and had paid for and obtained 
from the conductor of that tramcar the 
ticket which he produced, that he had 
alighted at another stopping place called 
the junction, and, having walked a distance 
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of a quarter of a mile, boarded the second 
tramcar. 

The appellant contended that the re- 
spondent had broken his journey, and 
had elected to terminate, and bad in fact 
terminated, his journey at the junction. 

The respondent contended that, having 
paid the proper fare and obtained « ticket 
entitling him to be carried to Holy Rood, 
he was entitled to alight at the junction 
and complete the journey by the next 
tramcar. The majority of the Justices 
upheld the respondent s contention, and 
dismissed the information. The question 
for the opinion of the Court was whether 
they were right in so doing. 

C. A. Rtiaadl, K.O. {S. H, Emanuel with 
him), for the appellant. — This case depends 
on die law as to the carriage of passengers 
laid down in Ashton v. Lcmcashire and 
Yorkshire Railtoay [l904].^ That case is 
really conclusive of the present. Here 
the respondent walked some distance after 
leaving the first car, shewing clearly that 
he intended to discontinue the journey. 

No counsel appeared for the respondent. 

Lord Alvebstone,0. J. — In my opinion, 
the respondent ought to have been con- 
victed. I express no opinion as to what 
might have been the decision if he had 
bona Jide given notice to the conductor 
that his absence from the car was only 
to be temporary, and the conductor had 
acquiesced in such temporary absence. 
What we have to consider is what is 
the true view to take in a case where 
there has been no such notice and a 
passenger gets out of a tramcar under 
circumstances which would ordinarily be 
taken to be a termination of the transit, 
and then claims to proceed, without 
any further payment, by another car. 
The only conclusion I can come to is that 
the contract contemplated by the parties 
was a contract to carry the respondent on 
a particular car, and not a contract which 
would permit him to get out and use as 
many cars on that route as he liked. The 
contract was determined by the respon- 

(1) 73 L. J. KB. 701 ; [1904] 2 K.B. 313. 



dent's act, and the Justices should have 
so found. The Case must be remitted to 
them with a direction to convict. 

Darliko, J. — I agree. When the re- 
spondent took his ticket, there was a 
contract between him and the corpora- 
tion by which they contracted to carry 
him to Holy Rood; but he might, if 
he wished, determine the contract by 
getting off the car before the end of the 
journey. I cannot think that he had a 
right to get offend on whenever he pleased. 
He remained a passenger until he got off 
the car and went away. I do not hold 
that if he left it merely for a temporary 
purpose, such as buying something in a 
shop, the contract would necessarily be 
determined ; but I am clearly of opinion 
that it came to an end when be got 
off and allowed the car to continue its 
journey. If he got on another car, that 
would necessitate the making of a fresh 
contract, and he could not require the 
corporation to renew the former contract 
without any consideration. 

Appeal ailotoed. 



Solicitors — Chaich, Adams & Prior, agents for 
R. B. Linthome, town clerk, Southampton. 

[Seported by F. Cowper, Etq^ 
Barrigter-at'Law. 
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[IN THE COURT OF APPEAL.] 
Collins, M.R. ^ Smith 

Oozens-Hardt, L.J. 
GoRELL Barnes, P. 
1906. 
June 20, 21. 

[76 L. J. K.B. 851.] 
Licensing Law — Order for Renewal of 
Licence — Direction for Alteration in Pre- 
miees — Non-strficturcd Alteration — Keep- 
ing Door Locked — Licensing Act, 1902 
(2 £dw, 7. c. 28), «. 11, subs. 4. 

Section 11, auh-section 4 of the Licensing 
Act, 1902, only empowers the licensing 
Justices, on renewing a licence, to direct 
such alterations in the part of the premises 
where intoxicating liquors are sold as are 
of a sPractural char ouster. Consequently the 
sub- section does not authorise the Justices, 
with a view to confining the sale of in- 
toxicating ' liquor to one of two separate 
entrances to parts of licensed premises 
where such liquor is sold, to make an 
order directing that the door of the other 
entrance shall be kept locked and not used 
except for domestic or private purposes, 
and the key kept by the Ucensee, 

Bushell V. Hammond ([1904] M.O. 369 ; 
73 L. J. K.B. 1006 ; [1904] 2 K.B. 563) 
considered and distinguished. 

Appeal from the decision of a Divi- 
sional Court consisting of Lord Alver- 
stone, C.J., Bidley, J., and Darling, J., 
upon a Case stated by the Recorder of 
Portsmouth. 

The appellant Alfred Arthur Smith 
was the holder of a full licence of the 
Naval Hotel public-house, Portsea, in the 
county borough of Portsmouth ; and the 
appellants G. P. Fuller and others (a 
firm of brewers trading as Fuller, Smith 
& Turner) were the owners of that public- 
house. 

The premises lay between two parallel 
main streets called Wickham Street and 
Havant Street, one end of them fronting 
upon one of these streets and the oppo- 
site end upon the other. The whole of 
the premises were not used for the sale 
or consumption of intoxicating liquor, 
but a considerable portion of the ground 
floor at the end adjoining Wickham Street, 
a smaller portion at the end adjoining 
Havant Street, and a smoking room on 



the first floor were used for that purpose. 
The premises had a bar entrance and a 
bottle-and-jug entrance in Wickham 
Street, and also a bar entrance and a 
bottle-and-jug entrance in Havant Street. 
The distance between the Wickham Street 
entrances and the Havant Street entrances 
from door to door externally by means of 
the adjoining streets was 122 yards in 
one direction and 106 yards in the 
opposite direction. Internally the pre- 
mises were 136 feet long, and did not 
exceed 14 feet 3 inches in width at the 
parts occupied by the bars. 

The appellant Smith, in accordance 
with a notice served upon him in that 
behalf, applied to the licensing Justices 
of the county borough for a renewal of 
his licence, and deposited with their clerk 
a plan shewing the whole of the premises 
included in the licence, the parts used for 
the sale or consumption of intoxicating 
liquor, the several entrances, the dimen- 
sions of each room, and the position of 
every counter, screen, and partition. 

On March 8, 1905, at the adjourned 
annual licensing meeting seven of the 
licensing Justices, being the majority of 
those at the meeting assembled, purport- 
ing to act under section 11, sub-section 4 
of the Licensing Act, 1902,^ made an 

(1) The Licensing Act, 1902 (2 Edw. 7. c. 28), 
provides : 

Section 11, sub-section 1 : " Where a person is 
intending to apply for a new licence for the sale 
of intoxicating liquors by retail to be con- 
sumed on the premises, he shall, not less than 
twenty-one days before the annual licensing 
meeting, deposit with the clerk of the licensing 
justices a plan of the premises in respect of 
which the application is to be made." 

Sub-section 2 : '* Any alteration in any 
licensed premises for the sale by retail of 
intoxicating liquors to be consumed thereon, 
which gives increased facilities for drink- 
ing, or conceals from observation any part 
of the premises used for drinking, or which 
affects the communication between the 
part of the premises where intoxicating liquor 
is sold and any other part of the premises 
or any street or other public way, shall 
not be made without the consent of the 
licensing justices assembled either at the 
general annual licensing meeting, or at special 
sessions under section four of the Alehouse 
Act, 1828, and the licensing justices may, 
before giving their consent, require plans of 
the proposed alterations to be deposited with 
their clerk at such time as they may determine ; 
2 C 
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order that within six months the follow- 
ing alterations, which they thought 
reasonably necessary to secure the proper 
conduct of the business, should be made 
by the licensee in that part of the pre- 
mises where intoxicating liquor was sold 
or consumed — that was to say, *' With a 
view to confining the sale or consumption 
of intoxicating liquor to the Wickham 
Street end of the said premises, the 
entrance door to the bottle and jug de- 
partment of the said premises in Ha van t 
Street shall be nailed up, and the entrance 
door to the public bar of the said pre- 
mises in the same street shall be kept 
locked and not used except for domestic 
purposes or for delivering intoxicating 
liquor, coals, or other goods when neces- 
sary, or for the private use of the licensee, 
or his household, or bona fide lodgers on 
the said premises, and the key of such 
entrance to the said public bar in fiavant 
Street shall be kept by the licensee." 

and if any such alteration is made, save noder 
the order of some lawful authority, without 
such consent as aforesaid, a court of summary 
jurisdictioD, on complaiut, may by order declare 
the Uceuce to be forfeited, or direct that, within 
a time fixed by the order, the premises shall 
be restored to their original coodition.'* 

Sub-section 3 : " Where a licence is forfeited 
under this section, the owner of the premises 
shall have all the rights conferred on owners by 
section fifteen of the Lioensing Act, 1874." 

Sub-section 4 : ** On any application for the re- 
newal of a licence for the sale by retail of Intoxi- 
cating liquors to be consumed on the premises, 
the licensing justices may require a plan of the 
premises to be produced before them and to be 
deposited with their clerk, and, on renewing 
any such licence, they may by order direct 
that, within a time fixed by the order, such 
alterations as they think reasonably necessary 
to secure the proper conduct of the business 
shall be made in that part of the premibes 
where intoxicating liquor is sold or consumed, 
but any such order shall be subject to an 
appeal to a court of quarter sessions, as pro- 
vided by the Alehouse Act, 1828, and, if any 
such order for structural alteration is made and 
complied with, no farther requisition for the 
structural alteration of the premises shall be 
made within the next five years. If the licensed 
person makes default in complying with any 
such order, he shall, on summary conviction, be 
liable i.o afine not exceeding twenty shillings for 
every day during which the default continues.' 

Sub-section 5: ** Notice of any order under 
this section shall be forthwith given by the 
clerk to the owner of the premises in respect 
of which the order is made." 



The appellants respectively gave notices 
of appeal to quarter sessions agaiubt the 
order. 

The Recorder was of opinion that sec- 
tion 11, sub-section 4 of the Licensing 
Act, 1902, only confers upon the licensing 
Justices power to make orders for altera- 
tions in the licensed premises and altera- 
tions of a structural character; and he 
consequently held that, while the earlier 
part of the order directing that the 
entrance door to the bottle-and-jug de- 
partment of the premises in Havant 
Street should be nailed up might be 
within the provisions of the section, all 
the rest of the order was not, inasmuch 
as it did not purport to order any struc- 
tural alterations in the licensed premises, 
or indeed any alterations in the premises 
at all. He thereupon quashed the whole 
order, as, in his judgment, upon the 
merits of the case, the first part, standing 
by itself^ was unnecessary and uFoless, 
even if severable and made with jurisdic- 
tion. Save as aforesaid, he was of opinion 
that the order, taken as a whole, was a 
reasonable order, and within the jurisdic- 
tion of the Justices. 

The question for the Court was whether 
the Justices had jurisdiction to make the 
order. 

The Divisional Ck>urt reversed the judg- 
ment of the Recorder, being of opinion 
that the Justices had jurisdiction to make 
the order. 

The appellants thereupon appealed to 
the Court of Appeal. 

Pickford, K.C, and S. H. Emanud 
(H, Brodrick with them), for the appel- 
lants. — The question here is what is an 
" alteration " of licensied premises within 
the meaning of section 11 of the Licens- 
ing Act, 1902.^ The order made by the 
Justices was not an order for an altera- 
tion of the premises in question, but 
merely one imposing a condition as to 
the management or conduct of the busi- 
ness itself. An order that a door shall be 
locked for a certain period cannot be said 
to be an order for an alteration of the 
premises. The real object of imposing 
such a condition was to put an end to the 
trade at the Havant Street entrance. The 
alteration referred to in section 11 of the 
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Act of 1902 ' is an alteration in the 
structnre of any licensed premises. 
Farther, in sab-section 4 of that section ^ 
the alteration is called a '^stroctural 
alteration" of the premises, and conse- 
quently the expression " any alteration in 
any licensed premises " in sub-section 2 ^ 
must mean any '* structural " alteration of 
the premises ; and not merely an altera- 
tion in the conduct of the business, as was 
clearly ordered here by the Justices. The 
question in Eex v. Dodds [l905] ^ was 
whether the Justices there could, under 
the Licensing Act, 1904, impose on the 
back of the licence certain conditions as 
to the conduct and management of the 
business, and the Court of Appeal held 
that that Act conferred no such power 
upon them. In that case one of the con- 
ditions on the back of the licence was 
that the back door of the premises should 
be kept locked except for domestic pur- 
poses ; and it was held that that condition, 
amongst others, could not be imposed. 
The effect of the decision of the 
Divisional Court, if right, would be that 
the Justices, by purporting to make an 
order for structural alterations, could 
impose a condition which this Court in 
Rex V. Dodds ^ held could not be imposed. 
Sub-section 5 of section 11 ^ also seems to 
point in the same direction. It is clear 
from the report of Buskell v. Hammond 

[1904] ' that this point, even if it could 
ave been raised, was not there taken. 
That case merely decided that Justices 
may, under section 11,' order an alteration 
in respect of part of the licensed premises 
which was not used for the sale of intoxi- 
cating liquors. The Master of the Rolls 
also there said that, in order to arrive at 
the intention of the Legislature, sub- 
sections 2 ' and 4 ^ must be read together. 
These sub-sections refer to alterations in 
premises, and it is not necessary that the 
word '^ structural " should have been 
used. The provision in the latter part of 
sub-section 4 ^ as to the penalty for default 
in complying with the order made under 
the section points to a continual default 
in respect of some alteration of a perma- 
nent character. 

(2) [1906] M.C. 178; 74 L. J. K.B. 699; 
[1905] 2 KB. 40. 

(3) [1904] M.C. 369 ; 73 L. J. K.B. 1005 ; 
1904] 2 K.B. 663. 



Avory, K,C., and C, Tyrrell Giles, for the 
respondents, — The licensing Justices had 
jurisdiction to make the order, and the 
decision of the Divisional Court should 
be upheld. The term '* alteration " in 
section 11, sub-section 4 of the Licensing 
Act, 1902, is not limited to alterations 
which are structural in the strict sense. It 
is only once in the latter part of the sub- 
section that the alteration is spoken of as 
structural, and it must therefore be pre- 
sumed that elsewhere in the sub-section 
it has a wider meaning. In order to 
ascertain the true meaning of the term it 
is necessary to read that sub-section in 
connection with the other sub sections of 
section 11 ^ — Buskell v. Hammond^ ; and, 
reading the sub-sections together, it is 
plain it includes such an alteration as 
that which has been ordered in the pre- 
sent case. Sub-section 2 ' applies to any 
alteration in the premises which gives 
increased focilities for drinking or con- 
ceals from observation any part of the 
premises used for drinking or affects the 
communication between the part of the 
premises where intoxicating Uquor is sold 
and any other part of the premises, and 
such an alteration might be made as 
effectually by locking a door as by build- 
ing a wall. The word " structural " does 
not occur at all in sub-section 2.^ If the 
licensee made default in complying with 
the order to keep the door locked he 
would be liable to a fine under the last 
clause of subsection 4,^ just as if he made 
default in complying with the order to 
nail up the other door. Sub- section 5 ' 
requires notice of an order under the 
section to be given to the owner not 
because the alteration is of a structural 
character, but in order to inform him of 
the facts with a view to his right of 
appeal, in case he is a person aggrieved 
by the order within the meaning of the 
Alehouse Act, 1828. 

The Court in determining the meaning 
of the word " alteration " must have 
regard to the object of the Act. The 
word as used in the Act has a very 
different meaning from that in which it 
is understood by conveyancers. The 
closing of a door which gave access to a 
particular street would be an alteration 
within the meaning of the Act whether 
it was effected by the door being nailed 
2 c 2 
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up or locked, or only ordered to be kept 
shut for certain purposes. Here the 
Justices were entitled to deal with the 
premises as having a back entrance from 
Havant Street. The house having been 
licensed with two entrances, the Justices 
could not, prior to the Act of 1902, have 
refused to renew unless one of the 
entrances had been closed up, but sub- 
section 2 ^ of the Act now empowers them 
to do so. According to the contention of 
the appellants, if sound, the Justices, if 
they came to the conclusion that both 
entrances should not be used, would have 
no alternative but to refuse to renew the 
liccDce or to order one of the entrances 
to be built up by a wall. 

If the term "alteration" in sub-sec- 
tion 4 * is limited to structural alterations, 
then an order to keep a door locked for 
trade purposes which has hitherto been 
open for such purposes is an order for 
an alteration within the meaning of the 
sub- section. It is an order requiring a 
permanent change to be made in the pre- 
mises for certain purposes. 

Pick/ord, K,C., in reply. — Even an 
order requiring the door to be kept con- 
tinuously locked and the key thrown 
away would not be an order for an 
" alteration " within sub-section 4 * Still 
less is an order such as this, requiring the 
door to be kept locked only for certain 
purposes. It is merely an order for an 
alteration in the mode of conducting the 
business. The Justices have no power to 
make the renewal of an existing licence 
conditional upon an alteration in the con- 
duct of the business in respect of a 
matter which is not covered by section 1 ^ 
of the Act of 1904— 7?cic v. Dodds.^ 

Collins, M.R. — This is an appeal from 
a decision of the Divisional Court over- 
ruling on a Case stated a decision of the 
Recorder of Portsmouth which had over- 
ruled in part a decision of the licensing 
Justices. The question is whether an 
order made by the Justices of Portsmouth 
at the adjourned annual licensing meet- 
ing on an application for renewal was 
within their powers under the Licensing 
Act, 1902. It appears that the premises in 
respect of which the order was made 
abut on two main streets called respec- 
tively Havant Street and Wickham 



Street, from each of which there were 
separate means of access to the premises. 
In each of these streets the means of 
access consisted of two doors — the one 
communicating with an ordinary public 
bar, and the other with a jug-and bottle 
department. In these circumstances the 
Justices, purporting to act under sec- 
tion 11, sub-section 4 of the Licensing 
Act, 1902, made an order that the en- 
trance door to the jug-and-bottle depart- 
ment in Havant Street should be nailed 
up, and that the other door to the public 
bar in that street should be kept locked 
except for domestic purposes or for de- 
livering intoxicating liquor, coals, or 
other goods when necessary, or for the 
private use of the licensee or his house- 
hold or bona fide lodgers, and that the 
key of that door should be kept by the 
licensee. Thus the effect of the order 
was that the jug-and-bottle door in that 
street was absolutely shut up, while as to 
the door to the bar no physical alteration 
was made, but an obligation was laid upon 
the licensee to use it only for certain 
purposes other than the sale of intoxicat- 
ing liquors. In short, the order imposed 
a physical obstacle to the user of the 
former door, while as to the other it 
imposed a merely moral obstacle, so that 
as long as the licensee conformed with 
its requirements the latter door would 
remain closed for certain purposes and 
open for others. 

The Recorder was of opinion that the 
sub-section only conferred upon the Jus- 
tices power to make orders for alterations 
in the premises of a structural character, 
and that it gave them no power to dis- 
turb the mode of carrying on the business. 
He consequently held that the earlier 
part of the order requiring the door of 
the bottle-and-jug department to be 
nailed up might have been within the 
provisions of the section; but he held 
that the rest of the order, which put a 
moral restraint upon the use of the door 
to the public bar, was not an alteration 
of the premises under the section, and 
he therefore quashed the whole order. 
That decision of his was challenged, 
and, on appeal to the Divisional Court, 
it was overruled. The decision of the 
Divisional Court, however, can hardly 
be said to have been unanimous, for 
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though Mr. Justice Darling, with an ex- 
cess of humility, ostensibly concurred 
in the view of other Judges, he gave 
cogent reasons against the adoption of 
that view. 

We have now to consider whether the 
decision of the Divisional Court is right 
or wrong. I do not doubt, as the Lord 
Chief Justice said in the course of his 
judgment, that a provision conferring 
upon the licensing Justices power to take 
steps to see that the trade of a public- 
house was reasonably carried on, might 
be one of a most salutary character. But 
here the whole question is whether 
that power has been entrusted to the 
Justices. 

In endeavouriog to answer that ques- 
tion we cannot ignore the construction 
which has been judicially put upon the 
most recent of these statutes — the 
Licensiog Act, 1904. That Act is the 
final expression of a policy which had 
been gradually ripening, and it sought to 
fetter the discretion of the Justices to 
refuse the renewal of licences by setting forth 
in the form of a code the grounds on which 
they might refuse to renew. In Hex v. 
Dodds * this Court held that the Justices of 
a licensing district have no authority under 
section 9 of the Licensing Act, 1904, to 
make the renewal of an existing on-licence 
conditional on the applicant giving an 
undertaking as to the conduct and man- 
agement of the business in respect of 
matters not covered by the grounds for 
refusing the renewal of such a licence 
specified in section 1 of the Act. Thus 
we cannot disregard the fact that the 
Justices have no power under the latest 
Licensing Act to make it a condition of 
renewal that the applicant should give an 
undertaking as to the conduct and man- 
agement of the business. 

The question with which we are imme- 
diately concerned is whether, on its true 
construction, section 11 of the Licensing 
Act, 1902, empowers the Justices to make 
an order, such as they have made here, 
requiring a door to be kept locked for cer- 
taiu purposes. In my opinion it does not. 
According to the side- note to the section, it 
relates to the control of Justices over the 
^'structure" of licensed premises. Read- 
ing the several sub-sections together, as 



I think we should, each of them seems to 
point to a physical alteration in the pre- 
mises. Sub section 1 provides that the 
intending applicant for a new licence 
shall deposit with the clerk of the licensing 
Justices a plan of the premises. Prima 
facie, therefore,- it relates to matters which 
can be shewn upon a plan — ^that is. to 
matters of a physical nature. Sub- 
section 2 provides that " Any alteration 
in any licensed premises for the sale by 
retail of intoxicating liquors to be con- 
sumed thereon, which gives increased 
facilities for drinking, or conceals from 
observation any part of the premises used 
for drinking, or which affects the com- 
munication between the part of the pre- 
mises where intoxicating liquor is sold 
and any other part of the premises or 
any street or other public way, shall not 
be made without the consent of the 
licensing justices . . . and the licensing 
justices may, before giving their consent, 
require plans of the proposed alterations 
to be deposited with their clerk at such 
time as they may determine ; and, if any 
such alteration is made, save under the 
order of some lawful authority, without 
such consent as aforesaid, a Coiu*t of 
summary jurisdiction, on complaint, may 
by order declare the licence to be forfeited, 
or direct that, within a time fixed by the 
order, the premises shall be restored to 
their original condition.'' This sub-section 
seems clearly to refer to some physical 
alteration in the premises, and cannot 
fairly be said to cover an alteration in the 
mode of conducting the business carried 
on therein. Like the previous sub-sec- 
tion, it contains a provision as to the 
deposit of plans, which it refers to as 
plans of the proposed alterations, thus 
shewing that the alterations contemplated 
must be such as can be described upon a 
plan. It cannot therefore be supposed to 
apply to a requirement that a door be 
kept open or shut for certain purposes or at 
certain times ; for how could one indicate 
upon a plan the purposes or the hours for 
which the door was to be open or shut ? 
Its final provision— that if an alteration is 
made without consent the order may 
direct that the premises shall be restored 
to their original condition — seems also to 
relate to a physical alteration. What 
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application can such a provision as that 
have to a requirement that during certain 
hours or on certain occasions a door is to 
be kept open or shut, which has no rela- 
tion to the physical condition of the 
premises, but only to their user ? Then 
sub-section 4, under which the order in 
question must be justified if it can be 
justified at all, provides that "On any 
application for the renewal of a licence for 
the sale by retail of intoxicating liquors to 
be consumed on the premises, the liceosing 
justices may require a plan of the pre- 
mises to be produced before them and to 
be deposited with their clerk, and, on 
renewing any such licence, they may by 
order direct that, within a time fixed by 
the order, such alterations as they think 
reasonably necessary to secure the proper 
conduct of the business shall be made in 
that part of the premises where intoxicat- 
ing liquor is sold or consumed, but any 
such order shall be subject to an appeal 
to a Court of quarter sessions, as provided 
by the Alehouse Act, 1828, and, if any 
such order for structural alteration is 
made and complied with, no further 
requisition for the structural alteration 
of the premises shall be made within the 
next five years. If the licensed person 
makes default in complying with any 
such order, he shall, on summary convic- 
tion, be liable to a fine not exceeding 
twenty shillings for every day during 
which the default continues." According 
to my reading of that sub-section, it 
refera throughout to structural alterations. 
Though the epithet " structural " is first 
applied to the alterations only in the 
latter part of that sub-section, it merely 
gives expression to what is clearly implied 
in all the earlier provisions of the section. 
The sub-section does not speak of altera- 
tions in the business or in the conduct of 
the business, but alterations such as the 
Justices think reasonably necessary to 
secure the proper conduct of the business, 
meaning alterations in the structure of 
the premises. The last clause of the sub- 
section, which imposes upon the licensee 
a daily fine during the continuance of a 
default in complying with any order for 
an alteration, seems also to suggest 
that the alteration contemplated has 
reference to something of a perma- 



nent character, such as a structure. 
Then sub- section 5 provides that notice of 
any order under the section shall be forth- 
with given by the clerk to the owner of the 
premises in respect of which the order is 
made. That is a most reasonable pro- 
vision in regard to an order directing a 
physical alteration to be made in pre- 
mises in the occupation of a tenant ; but 
it is not so easy to see its appropriateness 
to an order imposing upon the licensee 
an alteration in the mode of conducting 
his business. Then, as regards the pro- 
vision at the end of sub-section 2 that 
the order may fix a time within which 
the premises are to be restored to their 
original condition, and the provision in 
sub-section 4 that the order may fix a 
time within which the alterations shall be 
made, how can these provisions be sup- 
posed to apply to premises whose physical 
condition remains unchanged except that 
a door is sometimes shut and sometimes 
open? What need could there be of 
fixing a time within which the keeping 
open or shut of a door was to commence 
or to cease f In my opinion every one of 
these clauses goes to shew that sub-sec- 
tion 4 deals only with structural altera- 
tions. 

It is said, however, that though, in the 
absence of authority, we might be justified 
in adopting that construction of the sub- 
section, we are bound by BusheU v. 
Hammond^ to take the contrary view. 
That case no doubt arose under section 11, 
sub-section 4, but it is entirely distin- 
guishable from the present case. There 
the question was not whether an altera- 
tion in the mode of carrying on the 
business was an alteration within the 
sub-section. An order was made for 
the closing up of the back entrance to 
premises of which only certain parts were 
used for the sale of intoxicating liquors, 
and the only point was whether the 
alteration was within that part of the 
premises where intoxicating liquor was 
sold or consumed within the meaning of 
the sub-section. We held that it was 
within that part of the premises, but we 
decided nothing further. It was never 
suggested that the alteration which had 
been ordered was not a structural altera- 
tion. The question was not whether it 
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was a structural alteration, but whether, 
being a structural alteration, it was 
within the area contemplated by the sub- 
section. I said at the outset of my judj;- 
ment that *' The point raised upon the 
Case stated by quarter sessions is whether 
the licensing justices had jurisdiction to 
order certain structural alterations to be 
made in licensed premises : that question 
depends upon the meaning to be attached 
to the provisions of section 11, sub- 
section 4 of the licensing Act, 1902." 
That passage is the key to the judgment, 
which proceeds on the footing that the 
right to made an order is limited to 
structural alterations. The question 
with which I dealt was not whether the 
alteration was structural, but whether it 
was made in a part of the premises where 
it could properly be made. 

Approving as I do the view to which it 
is obvious that my brother Darling really 
inclined, I am bound to differ from the 
judgment of the Divisional Court. In my 
opinion the appeaJ should be allowed. 

Cozens-Habdt, L.J. — I am of the same 
opinion, and it is only because we are 
overruling the decision of the Divisional 
Court that I add anything to what the 
Master of the Rolls has said. The ques- 
tion is not whether the order of the Jus- 
tices is reasonable or desirable in the 
public interest. It is whether the Justices 
had jurisdiction to make such an order 
under section 11, sub- section 4 of the Act 
of 1902. Beading that sub-section along 
with sub-section 2, it seems to me that it 
does not justify the imposition of condi- 
tions generally as to the mode in which 
the business should be carried on. It 
points only to alterations in the premises, 
the expression ''structural" alterations 
being actually used in the latter part of 
the sub section, and physical alterations 
being evidently implied throughout. On 
the other hand, it does not expressly or 
by implication impose restrictions on the 
user of the premises. The sub-section 
provides that "if any such order for 
structural alteration is made and complied 
with, no further requisition for the struc- 
tural alteration of the premises shall be 
made within the next five years." In my 
opinion that provision is merely an expres- 



sion of what is involved in the former 
sub-sections. Counsel for the respondents 
reads it as meaning that if the order in- 
cludes structural alterations it comes 
witbin that particular provision. That 
construction, however, is not consistent 
with the other parts of the section, which 
refer to the deposit of a pkn and to the 
time fixed by the order for making the 
alterations. On the other hand, it would 
not be inconsistent with the imposition on 
the licensed holder of any conditions, no 
matter what, that the Justices might think 
proper, which seems plainly unreasonable. 
I agree that the appeal should be allowed. 

QoRELL BABinss, P. — It is only because 
our decision is contrary to that of the 
Court below that I add a few words to 
the judgments already delivered. We 
are not now deciding what powers it 
might be desirable that the Justices should 
have, but what powers they in fact have 
under the section. It seems to me that 
it cannot properly be said that keeping a 
door locked or unlocked is making a 
physical alteration in the premises. The 
language of sub-section 4 bears out the 
view that it can only be intended to apply 
to alterations of a physical character. The 
provifaion that the Justices " may by order 
direct that, within a time fixed by the 
order, such alterations as they think 
reasonably necessary . . . shall be made," 
can hardly be supposed to apply to such 
an alteration as that involved in keeping 
a door locked or unlocked. Also the last 
part of the sub-section, *' If the licensed 
person makes default in complying with 
any such order, he shall ... be liable to 
a fine not exceeding twenty shillings for 
every day during which the default con- 
tinues," would seem to refer to an 
alteration of a permanent character, and 
not to one of so varying a nature as that 
here in question. 

Appeal allowed. 

Solicitors — Speechly, Mamford k Oraig, agents 
for Lamport, Bassitt k, Hiscook, Southampton, 
for appellants ; Hickson k Moir, agents for 
F. G. Allen, Portamoath, for respondents. 

{Beported hy J. RUohie^ JStq,, 
Barrigter'Ot'Zanf, 
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May 14, 15. ) Keen v. Adams. 

[76 L. J. K.B. 814.] 
ThamM — WcUermaii — Lighter Navi- 
gating River — Men on Board — Licensed 
Waterman — " Competent*^ — " NavigcU- 
ing" — TJiamee Conservancy By-lawa, 1898, 
by-law 27 — Watermen^s and Lightermen's 
Amendment Act, 1859 (22 d; 23 Vict, 
c. cxxxiii.)f s, 66. 

By by-law 27 of the Thames Conser- 
vancy By-laws, 1898, " Any lighter navi- 
gating the river sJwU when under way have 
at least one competent man constantly on 
hoanrdfor the navigation and management 
thereof, and all svch craft exceeding 50 tons 
but of not more than 150 tons burden shall 
when under way have one man in addi- 
tion ... on boa/rd to assist in the naviga- 
tion and management of the same . . ." : — 
Held, that in the case of a lighter exceed- 
ing fifty tons, but of not more than one 
hundred and fifty tons burden, it was 
necessary that both the msn on board 
should be ^^ competent* in the sense of 
being licensed by the Watermen's Company, 

Three lighters, the property of the appel- 
lants, for the purpose of being taken out of 
a dock were lashed together vnth ropes, A 
Hne UKU attached to one of them, and they 
were hauled through the look of the dock 
out into the river by one of the appellants* 
watchmen, who stood with the line in his 
hand on a pierhead of the dock entratice. 
When the lighters were clear of the pier- 
head the watchman planted the end of the 
line round a post on the pierhead, and by 
slackening the line allowed the lighters to 
be carried up by the tide as far as the line 
would allow , Another watchman on board 
one of the lighters then released the Une, 
and pushed the lighters by means of a staff 
along the shore until they reached a barge 
whi^ was moored about ninety-five yards 
from the post on the pierhead. The lighters 
were then made fast to the barge and Uft to 
await the arrival of a tug : — Held, that 
the lighters were not being ^' navigated " 
within the m^eaning of section 66 of the 
Watermen's and Lightermen's Amendment 
Actf 1859. 



The owners of a lighter exceeding fifty 
tons burden, hfiivg in dock, put it in 
charge of a licensed lighterman with in- 
structions that it was to leave the dock 
a/nd anchor outside in the river to awai% 
a tug. The lighter, which had no addi- 
tional man on board, was then drawn 
by machinery from the dock and through 
the erttramce into the river. The tug not 
having arrived, the liglUerman cast anchor, 
but it failed to hold, and the lighter was 
carried up the river a distance of fwe 
hundred yards, when it was secured at 
some barge roads : — Held, that the lighter 
was not ^^ navigating " the river within 
the meaning of by-law 27. 

Cases stated by a Metropolitan police 
magistrate. 

Gardner, Locket & Hinton v. Dob- 
Ad iDformation was laid by the respon- 
dent against the appellants charging that 
they on the River Thames off the Regent's 
Canal Dock, being the owners of a lighter, 
did unlawfully navigate the same without 
having a licensed lighterman in charge of 
such craft for the navigation and manage- 
ment thereof, contrary to section 66 of the 
Watermen's and Lightermen's Amend- 
ment Act, 1859.^ 

On the hearing of the information the 
following fJEu^ts were proved : 

On June 2, 1905, three . lighters, the 
property of the appellants, were lying in 
the Regent's Canal Dock. For the pur- 
pose of being taken out of the dock the 
lighters were lashed together with ropes, 
two of them being abreast and the third 

(1) By section 66 of the Watermen's and 
Ligbtermen'd Amendment Act, 1859: **No 
barge, lighter, boat, or other like craft for the 
carrying of good^ , wares, or merchandise shall 
be worked or navigated within the limits of 
this Act, unless there be in charge of such craft 
a lighterman licensed in manner hereinbefore 
mentioned, or an apprentice qaalitied as here- 
inbefore mentioned ; and if any such craft be 
navigated in contravention of this section, the 
owner thereof shall in respect of sach offence 
incar a penalty not exceeding five pounds, sub- 
ject to this pioviao, that no such penalty shall 
be payable if the owner proves, to the satisfac- 
tion of the magistrate or Court before whom 
the case is heard, that he is unable, for the 
usual compensation, to obtain the services of 
any such lighterman or apprentice/' 
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astern of the two. A line was attached 
to the quarter ring or dolly of the third 
or stornmost lighter, and in this order and 
by this means the three were hauled 
through the lock of the dock and out into 
the River Thames by the appellants' 
watchman, named ToUey, who stood with 
the line in his hand on the upper pier- 
head of the dock entrance. When the 
lighters were clear of the upper pierhead 
the watchman placed his end of the line 
round a post or bollard on the upper 
pierhead, and by gradually slackening 
the line round the bollard allowed the 
three lighters, still lashed together, to be 
carried up by the tide, then about half 
flood, as far as the line, which was sixty 
teet long, would allow. Whilst this was 
happening, another of the appellants' 
watchmen, King, who was on board one 
of the lighters, used a staff or hitcher to 
push the lighters along the shore. The 
line was then released from the quarter 
ring or dolly of the sternmost lighter. 

King then continued by means of the 
staff or hitcher to push the lighters along 
the shore until the foremost lighters 
reached a barge that was moored along- 
side the Old Sun Wharf, a distance of 
over ninety-five yards from the post on 
the pierhead round which the line had 
been placed, whereupon the lighters were 
made &st to the barge and left to await 
the arrival of the appellants' tug and 
three licensed lightermen to tow and 
navigate them to their destination at the 
Surrey Commercial Docks. 

There was no licensed lighterman or 
apprentice in charge of the lighters. Both 
the aforesaid pierhead and the Old Sun 
Wharf are within the limits of the 
Watermen's and Lightermen's Amend- 
ment Act, 1859. 

Section 80 of this Act empowers the 
master, wardens, and assistants of the 
Watermen's Company to make such by- 
laws as they think proper for carrying 
into effect the purposes of the Act and 
the several powers and authorities thereby 
vested in the company. 

On July 2, 1860, the following by-law 
was made (irUer alia) : '* 61. That it shall 
be lawful . . . for any person or persons 
being the owner of craft when such craft 
are alongside of and going into or out of 



any dock adjoining the river to remove or 
cause them to be so removed by means of 
boat hooks or lines (but not by oars) by 
any person sJthough not a freeman of the 
company licensed as aforesaid without 
being subject to any penalty contained in 
the said Act or by-laws, nor shall any 
person so employed in removing such 
craft as aforesaid be subject to any 
penalty." 

It was contended on behalf of the 
respondent that the slackening away of 
the appellants' lighters from the pier- 
head to the place where they were 
moored and pushing them along the 
shore with a hitcher was a working and 
navigating within the meaning of sec- 
tion 66, and that there not being a 
licensed lighterman in charge of each 
lighter the offence had been committed. 

It was contended on behalf of the 
appellants that the lighters were not 
worked and navigated within the true 
meaning and intent of section 66. It 
was alfio contended on their behalf that 
even if they were so worked and navi- 
gated they were exempt by reason ot 
by-law 61 above quoted. 

The magistrate held— first, that the 
lighters were worked and navigated 
within the meaning of section 66 ; that 
by-law 61 was ultra vires j and therefore 
invalid, as it really constituted the 
partial repeal of a section of an Act of 
Parliament ; and that even if the by-law 
was good it did not apply to the facts in 
question, as the lighters were not along- 
side the dock during the whole of the 
time they were worked and navigated, 
and so did not exempt the appellants 
from the operation of section 66. He 
therefore convicted the appellants. 

The question for the Court was whether ' 
the decision of the magistrate was right. 

Buck v. Smith. 

An information was laid by the re- 
spondent against the appellant charging 
that he being the owner of a barge or 
lighter called Albert , which was on 
October 11, 1904, at the West India 
Docks navigating the River Thames, and 
was then under way, and which then 
exceeded fifty tons burden, did unlaw- 
fully cause the barge or lighter to be so 
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navigated without having one competent 
man con^^tantly on board for the naviga- 
tion and management thereof and one 
man in addition to assist in the naviga- 
tion and mianagement thereof, contrary 
to by-law 27 of the Conservators of the 
River Thames, 1898. 

The following facts were proved : 
The lighter Albert was over fifty tons 
burden, and the appellant was on 
October 11, 1904, the owner thereof. 
The lighter was then navigated on the 
River Thames, near the West India 
Docks, in charge of one Styles, who was 
then a lighterman's apprentice, duly 
qualified, and holding a licence enabling 
him to take charge of craft within the 
meaning of section 66 of the Thames 
Watermen's and Lightermen's Amend- 
ment Act, 1859. Styles was assisted by 
one Arthur Dale, who was not a licensed 
lighterman, or waterman, or an apprentice 
licensed as aforesaid to take charge of 
craft. On behalf of the appellant Arthur 
Dale was tendered as a witness, and other 
evidence was also tendered to prove that 
he was physically capable and an ex- 
perienced person in the management 
and control of lighters; but the magis- 
trate refused to receive any such evi- 
dence, on the ground that such evi- 
dence was immaterial in view of the 
decisions in Perkins v. Gingell [1886] ^ 
and Goldamith v. Slattery [l890]^ By 
by-law 27 of the Conservators of the 
River Thames, made in pursuance of the 
Thames Conservancy Act, 1894, it is pro- 
vided that " Any lighter navigating the 
river shall when under way have at least 
one cK>mpetent man constantly on board 
for the navigation and management 
thereof, and all such craft exceeding 
50 tons but of not more than 150 tons 
burden shall when under way have one 
man in addition on board to assist in 
the navigation and management of the 
same." 

By by-law 35, made in 1860 in pur- 
suance of section 80 of the Thames 
Watermen's and Lightermen's Amend- 
ment Act, 1859, it is provided that ^' In 
all cases in which it may be necessary or 
requisite under such Act or these bye- 

(2) 2 Times L. R. 39. 

(3) 63 L. T. 273. 



laws or under the bye-laws of the Con- 
servators of the River Thames that for 
the benefit of the public using the river 
in boats barges or vessels two able and 
skilful persons shall be employed in the 
management and navi^tion of passenger 
boats at Gravesend and in vessels of 
more than 50 tons burden navigated on 
the river, one waterman or lighterman 
licensed in manner provided by such Act 
and bye-laws or an apprentice licensed to 
take the sole charge of craft and an 
apprentice actually bound in manner 
provided by such Act but not a person 
entered on liking for the purpose of 
being bound shall be deemed and taken 
to be able and skilful persons within the 
meaning of such Act and bye-laws re- 
spectively." 

It was contended on behalf of the 
appellant that by-law 35 was ultra virea 
and bad as being in excess of the pro- 
visions of the Thames Watermen's and 
Lightermen's Amendment Act, 1859, 
and in particular of section 66 thereof. 
It was also contended that there had 
been no violation or breach of section 66 
of the Act or of by-law 27 of the Thames 
Conservators ; that the appellant had 
discharged the duty imposed upon him by 
section 66 by putting a licensed lighter- 
man or qualified apprentice in charge of 
the said lighter, and that so long as 
Arthur Dale was a person physically 
capable and an experienced person in the 
management and control of lighters he 
was a sufficient compliance with the 
requirements of by-law 2V as the addi- 
tional man therein mentioned, and need 
not be licensed to take charge or other- 
wise qualified ; that by-law 35 did not 
create any offence at all or impose any 
duty upon the appellant for breach of 
which an information could be laid ; 
that if by-law 35 did create an offence or 
impose any duty upon the appellant so 
as to extend the operation of section 66 
the by-law was bad. 

It was contended on behalf of the 
respondent that the second man required 
by by-law 27 must possess a legal quali- 
fication under the Watermen's and 
Lightermen's Amendment Act, 1859. 

The magistrate held, on the authority 
of Perkins v. GingeU,^ that by-law 36 
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applied, and he accordinglj convicted the 
appellant. 

The question for the opinion of the 
Court was whether he was right in point 
of law in refusing to admit the evidence 
tendered. 

Keen and another v, Adams. 

The appellants were summoaed by the 
respondent for that on October 5, 1905, 
on the River Thames off the Millwall 
Dock, being the owners of the lighter 
Triune, which was then under way and 
which exceeded fifty tons burden, did 
navigate the same without having on 
board one man in addition to the com- 
petent man constantly on board to assist 
m the navigation and management 
thereof, contrary to by-law 27 of the 
Thames Conservancy By-laws, 1898. 

On October 5 the appellants were the 
owners of the lighter Triune, which ex- 
ceeded fifty tons burden. Prior to that 
day they had given directions that the 
lighter should leave the Millwall Dock on 
that day, and should anchor as near as 
convenient outside in the river, to await 
a tug. 

William Alford, a licensed lighterman, 
was put in sole charge of the lighter by 
the appellants, with these instructions. 
There was no man in addition on board. 
The lighter, with twenty others, was 
then drawn from the dock and through 
the entrance by hydraulic machinery 
which was fixed at the pierhead, and by 
that means gained the river. 

The respondent, a licensed lighterman, 
offered his services to Alford when 
coming out of the dock, but they were 
refused. 

The tug not having arrived, Alford 
cast anchor, but it failed to hold, the 
effect being that, by the combined force of 
the machinery, the wind, and the tide, 
the lighter was taken up the river 
towards the north side a distance of 
over live hundred yards. Alford then 
succeeded in securing the lighter at 
some barge roads, the anchor dragging 
the whole time until that point was 
reached. There was no want of skill on 
the part of Alford when he failed to 
anchor, nor was the failure due to any 
defect in the anchor or gear ; but if it had 



not been for the attempt to anchor which 
was made before the hydraulic force had 
been spent, the lighter would have been 
taken across the river from the dock to 
the south side. Alford used no sweeps, 
although they were on board, or other 
means to propel or control the lighter, 
and he would have been unable, whilst 
alone on board, to heave the anchor. 

The magistrate convicted the appel- 
lants. 

The questions for the opinion of the 
Court were — first, whether by-law 27 
was valid ; secondly, whether the lighter 
was navigating the river. 

ScruUon, K.C., and Cranstowa^ for the 
appellants in Gardr^er, Locket iSs Hintonv, 
Doe. 

ScTutton, K,C., and Nidd, for the 
appellants in Buck v. Smith and Keen v. 
Adams, 

Eldon Bankea, K.O., and R. M. Mont- 
gomery, for the respondents in all three 
ca«es. 

The arguments sufficiently appear from 
the judgment of the Lord Chief Justice. 

The following cases were cited : Perkins 
v. Gingell,^ Goldsmith v. Slattery,^ RoUes v. 
l^ewell [l890],* Kennaird v. Cory ds Son 
[1898],* Gosling v. Newton; Gosling v, 
Eagere [l895].* 

Lord Alvebstone, C.J. — These cases 
raise interesting points under the Thames 
Conservancy and the Thames Watermen 
by-laws. 1 will deal first with the case of 
Buck V. Smith, which raises the question 
whether on a barge of over fifty tons navi- 
gating the river there must be two men 
who are by the Thames Conservancy 
regulations bound to be on the barge, and 
whether they must be men who are 
qualified and competent by reason of 
their being licensed by the Watermen's 
Company— either fully licensed or appren- 
tices, under a section to which I will call 
attention later on. The point has been 
decided in two cases which I shall have to 
call attention to, but I think it better to 
deal with the matter in the first instance 

(4) 69 L. J. Q B. 428; 26 Q.B. D. 336. 
(6) 67 L. J. Q.B. 809; [18981 2 Q.B. 5T8. 
(6) 64 L. J, M.C. 160; [1896] 1 Q.B. 7S*3. 
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apart from authority, because it seems to 
me that good reasons can be shewn for 
not departing from these judgments, even 
if we do not agree with them. This 
matter cannot be satisfactorily dealt with 
without remembering the position with 
respect to the licensing of watermen, 
which has been the subject of discussion 
between the Thames Conservancy and the 
Watermen's Company for many years. 
The Thames Conservancy by-law, made 
in 1&98, is in these terms : *' Any lighter 
navigating the river shall when under 
way have at least one competent man 
constantly on board for the navigation 
and managemeot thereof, and all such 
craft exceeding 50 tons but of not more 
than 150 tons burden shall when under 
way have one man in addition." And 
larger barges are required to have still 
more. Then it says : *' With the following 
exceptions: When being towed by a steam 
vessel or when being moved to and fro 
between any vensels or places a distance 
not exceeding 200 yards." That by-law 
in practically the same words has existed 
since 1862, when by-law No. 16 was in 
the same words. If we were dealing 
with the by-law alone, without any other 
consideration at all, it would, I think, be 
extremely difficult to say that *' compe- 
tent " meant anything more than a person 
who the tribunal which had to consider 
whether the by-law had been broken or 
not was satisfied on the evidence was a 
competent person; but looking to what 
has been the history of this question for 
upwards of fifty years, I f>hould think that 
that would be too broad a view to take. 
I think that some limitation of the kind 
which I will indicate must be put on the 
word *' competent," leading to the same 
conclusion as that to which the Court 
came in the two eases to which I have 
already referred. For many years before 
1860 the Watermen's Company, under 
charters and Acts of Parliament, had been 
licensing watermen and lightermen. I do 
not wish to bethought to attach any weight 
to the regulations prior to that, because 
they have not been brought before me ; 
but should this matter ever receive 
further consideration, I think that it will 
be found that the Watermen's Company 
had licensed watermen long before 1857. 



I only mention that because in the by- 
law on which so much comment was 
made, which was passed in 1860, and 
which was superseded by the by-law of 
1862, the words were these : " All vessels 
navigating the river, except pleasure 
boats under 5 tons let on hire or used by 
the owners, shall have at least one able 
and skilful person authorised by the 
Trinity House or Watermen's Company 
or in the employ of the Conservators 
constantly on board." Therefore in 
1857, and I think for many years 
before, the Watermen's Company's 
power is quite clear, and I think that 
that throws light on the substitution 
of the word '^ competent" for all those 
classes which are mentioned in the 
by-law which had been repealed. The 
first objection taken to by-law 27 of the 
Thames Conservancy was that it was 
uUra vires. That argument was based on 
section 191 of the Thames Conservancy 
Act, 1894, which enumerates a large 
number of subject-matters in respect of 
which the Conservators may make by- 
laws. There are four which bear perhaps 
directly on this matter. There is power 
to make by-laws '^ for the regulation 
management and improvement of the 
Thames and the navigation thereof." I 
think that if that stood alone it would be 
open to the observation which was made 
by counsel for the appellant that that 
probably was the navigation of the 
Thames as a river, possibly to do with 
shoals, banks, beacons, lights, and things 
of that kind. Then it says, ''for the 
regulation of vessels on the Thames." It 
is difficult to say that that would not be 
in itself sufficient to give power to make 
such a by-law. Then, " for the govern- 
ment good order and regulation of persons 
navigating the Thames," and " for regu- 
lating the navigation of the Thames with 
a view to the safety and amenity of the 
said river in relation to the purposes of 
this Act." I do not refer to the large 
number of other powers, because they do 
not relate to the particular subject we are 
considering. It has been a matter of 
controversy between the Watermen's 
Company and the Thames Conservancy as 
to what their respective powers were. 
One has only to look at that series of by- 
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laws, of which counsel gave us instances, 
from 1857 to the present time to come 
to the conclusion that the Conservators 
have purported to make these by-laws 
under these powers ; and looking at the 
£Etct that these by-laws wei*e in existence 
certainly in 1894 — and I think it will be 
found in the intermediate years between 
1857 and 1894 — ^it would, in my opinion, 
be too strong a thing to hold that this 
by-law is ultra vires, 1 go back to consider 
the question of what is the true meaning of 
the word "competent." Practically con- 
temporaneously with the making of the by- 
laws of 1857 and 1860or 1862 there wasthe 
Watermen's Act, 1 859. It is true that in the 
reports before us section 54 of the Water- 
men's and Lightermen's Amendment Act, 
1859, is not specifically referred to, either in 
the arguments or judgments. I desire to 
say no more than this — that I know that in 
some cases which were not reported — for, 
I think, the obvious reason that they only 
followed other cases— that section was 
pointedly called to the attention of the 
Court as shewing what was the founda- 
tion of the watermen's power, and we 
cannot overlook the fact, when we come 
to consider how we ought to construe the 
word " competent," that there was in the 
year 1859 — and again I say that I do not 
know whether there was not before — a sec- 
tion (section 54 of the Act of 1859) which 
said, "If any person, not being a freeman 
licensed in pursuance of this Act . . . shall 
at any time act as a waterman or lighter- 
man, or ply or work or navigate auay wherry, 
passenger boat, lighter, vessel, orother craft 
upon the said river (except as hereinafter 
is mentioned)," he was to be subject to a 
penalty. Therefore there was at any rate 
strong ground for holding that the Water- 
men's Company had got the right of saying 
who were qualified to work. When we 
find that the words " authorised by the 
Wat-ermen's Company" disappear from 
the by-law of 1857, and that the word 
" competent " is inserted, one cannot help 
having a strong suspicion that it was 
because there had been some sort of 
determination that a more general word 
should be used, but not a word which 
was meant to destroy the statutory powers 
of the Watermen's Company. It would 
foe a very strong thing indeed to say 



that such an intention could be inferred 
from the mere change of words. There- 
fore, whatever might have been the con- 
struction put upon the word "competent," 
had we nothing but the by-law to con- 
sider, we must remember what was the 
existing state of things — namely, that in 
1859, if not before, there had been statu- 
tory powers given to the Watermen's 
Company. We are pressed to say that 
that consideration is not of avail, because 
the limits of the two jurisdictions are not 
coterminous. I think there was a long 
piece of the river in the Conservators' 
jurisdiction which was not within the 
limits of the Watermen's Company. I 
quite agree that difficult points may arise 
with regard to the question as to what 
the words mean outside those limits, but 
that is not what we are now con^idering. 
Within the Conservancy limits, over a 
considerable stretch of the Thames, the 
Watermen's Company were intended to 
have certain rights and powers, and at 
any rate it seems to me not an unreason- 
able thing to say that the word "com- 
petent," where a person is, by some other 
statutory provision, prohibited from act- 
ing unless he has obtained certain autho- 
rity, means that he has that authority in 
the district. I do not think it necessary 
to call attention to other sections for the 
purpose of strengthening my view beyond 
this. There is section 66, which provides 
that a person shall not navigate a barge 
without having a licensed lighterman on 
board. That, of course, is not so strin- 
gent as the Conservancy by-law. If that 
by-law could have been held to be ultra 
vires, a question would have arisen as to 
whether there had been any infringement 
of that section. But there is a by-law 
made under these powers of the Water- 
men's Company which strongly supports 
the view 1 am expressing — by-law 35 : 
" In all cases in which it may be neces- 
sary or requisite under such Act, or 
these bye-laws or under the bye-laws of the 
Conservators of the River Thames, that 
for the benefit of the public using the 
river in boats, barges, or vessels, two able 
and skilful persons shall be employed " — I 
pause to note that those words " able and 
skilful " are taken from the old by-laws, 
and that this by-law was no doubt framed 
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when the words in that Conservancy hy- 
law were *' able and skilful." The word 
is now " competent," and no difference of 
construction arises in consequence of that 
— '* two able and skilful persons shall be 
employed in the management and navi- 
gation of passenger boats at Oraveeend, 
and in vessels of more than 50 tons 
burthen, navigated on the river, one 
waterman or lighterman licensed in 
manner provided by such Act and bye- 
laws or an apprentice licensed to take 
the sole charge of craft and an apprentice 
actually bound in manner provided by 
such Act but not a person entered on 
liking for the purpose of being bound, 
shall be deemed and taken to be able 
and skilful persons" — or for the pre- 
sent purpose ''shall be deemed and 
taken to be competent persons." It is 
true that that by-law does not provide 
that there must be two, but you cannot 
put a sensible construction upon it with- 
out recognising the fact that it treats the 
by-laws of the Conservators as binding, 
and refers to one of those by-laws which 
requires two able and skilful persons or 
two competent persons to be upon the 
barge. I cannot read that by-law, which 
has existed now for many years, without 
coming to the conclusion that the Con- 
servators recognised, and the Conservancy 
Acts recognised, that the Watermen's 
Company had the power of sanc- 
tioning and licensing those who should 
be employed in barges, and that the 
Watermen's Company's by-laws and the 
watermen's statutes recognised that the 
Conservancy had power to make by-laws as 
to the number of persons who should be on 
board. That reduces this part of the case 
to one further question : Is there a dis- 
tinction between the first man and the 
second ? Counsel for the appellants pressed 
us to hold that though he might be wrong 
as regards the licence necessary for the first 
man, though the first man might have 
to be licensed by the Watermen's Com- 
pany, the second man need not. Evidence 
was tendered to prove that the second man 
waE a competent man. It is obviously a 
very inconvenient thing that there should 
be a controversy in every case where there 
is a summons for not obeying the by-laws 
as to whether the particular individual 
was competent, and therefore the reason 



and common-sense of the thing would be 
in fisivour of " competent " meaning com- 
petent by some standard which did not 
have to be questioned in Courts of law. 
That is the construction put upon it by 
the two authorities to which I referred, 
and which are said to be wrong. I will 
say a word about them in a moment, 
assuming them to be wrong ; but having 
regard to what I have said Perkins v. 
QingeU ^ decided that the second man on 
a biu^ge above fifty tons must be a licensed 
person, and that a longshoreman would 
not do. I agree that neither the argu- 
ment nor the judgment in that case gave 
satisfactory reasons. The Court consisted 
of Mr. Justice Day and Mr. Justice 
A. L. Smith, both of whom had very great 
knowledge of the river and of these regu- 
lations. The matter came again before 
Baron Huddleston and Mr. Justice Gran- 
tham in Goldsmith v. Slattery^^ and there 
Perkins v. GingeU ^ was followed ; and in 
the judgment the Court indicate clearly the 
lines to which I h^ ve been referring. It is 
not unimportant that in Gosling v. NewUm ^ 
and Gosling v. Eagers,^ which came before 
Mr. Justice Wright and Mr. ' Justice 
Cave, not the slightest doubt was thrown 
upon the two authorities in question. 
They were held to be consistent with the 
view that an apprentice licensed as a 
waterman would fulfil the requirements. 
Therefore, examined on that principle, 
those decisions seem to me to be reason- 
able and sound conclusions which the 
Court might well have come to. But, 
even assuming that I did not take this 
view of those cases, ought we to overrule 
them ? I am clearly of opinion that we 
ought not. This is a very important 
matter. It affects the daily life of the 
Thames and the men who man the 
lighters. The decisions have been in 
existence twenty years, and have been 
acted upon constantly by magistrates who 
have had to deal with these questions. 
Both bodies have been before Parliament, 
and have been the subject of constant 
discussion and of rearrangement and legis- 
lation. It is one of those matters with 
regard to which I have not the least 
doubt that the decisions are narrowly 
watched. In fact, I may say that I know 
that there has been for years a sort of not 
unnatural jealousy between the Conser- 
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▼ators and the watermen as to their 
respective powers. I say, then, that it 
would be wrong for this Court to reverse 
decisions which twice, certainly, and prob- 
ably three times have been recognised 
in this Court, in a case of final appeal, 
where, if our judgment is to be upset, it 
must be done by the Legislature. There- 
fore, had I not come to the conclusion that 
those decisions were reasonable decisions, 
I should have felt myself bound by them, 
and should have thought that we ought 
not to differ from the magistrate. There- 
fore, upon the second case I think that 
the magistrate was quite right in holding 
that he was bound by Perkins v. Gingell,^ 
and that, as there was no second licensed 
man on board the barge, he must convict. 
The first and third cases raise entirely 
different points. In the first the appel- 
lants were summoned under section 66 
of the Act of 1859 for navigating a 
lighter without having a licensed lighter- 
man on board. In the third case the 
appellant was summoned for having only 
one man on board a barge exceeding fifty 
tons burden, which was being navigated 
contrary to by-law 27 of the Thames Con- 
servancy By-laws, 1898. The question 
raised in those cases is whether the barges 
were being navigated or not. We are of 
opinion that they were not being navi- 
gated. The facts can be very shortly 
stated. In the first case one of the 
appellants' servants let the bar^e, with a 
rope fastened to it, drift up a little way, 
checking it with a rope round a bollard. 
The rope was not loog enough, and 
another of the appellants' servants, who 
was on board the barge, poled it up with 
a hitcher some sixty yards and made it 
fast at a post at Old Sun Wharf some 
ninety-five or a hundred yards away. It 
was not intended to go further, as the 
barge was going to be towed away. 

In the third case the barge was being 
sent out by hydraulic power, intending to 
drop her anchor just outside the dock 
gates. The anchor did not hold, and the 
barge drifted away and was brought up 
ultimately by the man on board near some 
barges about five hundred yards off. That 
case is nearer navigation than the first. 
If the magistrate had found as a fact that 
in either case the barges were being navi- 
gated, I do not say that we should have 



been inclined to overrule his decision, but 
that is not what he has done. He has 
very properly stated the facta, and asked 
our opinion as to whether he was right in 
coming to the conclusion that it was navi- 
gation. Without attempting to give an 
exhaustive definition, it seems to me that 
at least there should be, under ordinary 
circumstances, an intention to navigate 
the river as a channel leading from one 
place to another. I think, apart from 
authority, that the pulling of a barge out 
by a rope intending that it should be 
made fast to another barge or to a 
bollard a little way along the dock wall, 
there to remain till it goes away by means 
of a tug or with oars to its destination, is 
not navigation. With regard to the third 
case, I think that bringing a barge out, 
meaning to stop, does not become navi- 
gation of the river merely because the 
man in charge is not able to bring up the 
barge quite as quickly as he intends. To 
hold that, would be to put an artificial 
meaning on the word '' navigation.'' 

In my judgment, the principle which I 
have endeavoured to enunciate is really 
laid down in Holies v. NewtU,^ There, 
where a tug was towing three barges 
from a place just outside the dock into 
the dock, it was held that the man was 
not navigating when he took the barges 
in. It seems to me that if it was right 
to hold that that was not navigation, it 
may &irly be said that in this case what 
was being done was simply the converse — 
an analogous operation to that in RoUee 
V. Newell,^ I think, therefore, that the 
appeals in the first and third cases succeed 
on the navigation point only, and the 
appeal in the second case fails upon the 
point as to the presence of the unlicensed 
waterman. In the first case a question 
arose as to the validity of by-law 61 . It has 
not been contended that the magistrate's 
decision upon that point was right, and 
I only desire to say that I see no ground 
for holding that the by-law is viUra vires. 

BiDLEY, J. — I agree. I should have 
some difficulty in following the previous 
cases upon the point as to the licence of 
the Watermen's Company, though I 
should have followed them in deciding 
that under by-law 16 as it was then, by- 
law 27 as it is now, the second man who 
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is to be on board is to be a competent 
man. I think that so far there is no 
difficulty in following the cases. But 
when I am asked to say that the word 
'* competent " in the by-law means that 
the man must be a licensed waterman, I 
am unable to follow that unless with the 
assistance of section 54, and curiously 
enough that section is not alluded to in 
the reports of either of the former cases. 
When the matter was before the Court 
in Oodmg v. Newton^^ although the sec- 
tion was alluded to, it was not for this 
purpose. In that case it was necessary 
to allude to the fact that two persons 
were summoned. Newton was not 
licensed ; and though Eagers was fully 
licensed as a waterman, he was summoned 
under by-law 16, as it then was, for not 
having with him a second competent 
person, or rather for having a person 
with him who was not a licensed water- 
man. The other man was summoned 
under section 54 for having acted as a 
waterman without having the required 
qualifications, and so both the matters 
were before the Court at one time ; and 
yet, though these, previous decisions were 
referred to, Mr. Justice Wright does not 
appear to have seen that that was the 
reason why the Judges in the former 
cases seemed to have thought that an 
apprentice duly bound would be suffi- 
ciently competent ; but it seems to me 
that that is the reason upon which we 
must proceed in order to satisfy our- 
selves that the cases were rightly decided. 
I must say, however, that if I had had 
any real difficulty in following them I 
should have agreed with my Lord in say- 
ing that we ought not now to differ from 
them. As to the other point I entirely 
agree with what my Lord has said. 

Daruno, J. — I am of the same opinion, 
and have nothing to add. 

Judgment (accordingly. 
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AdtdiercUion — BuUer — ItnportctHon — 
Warranty of Quality — Liability of Im- 
porter— Sale of Food and Drugs Act, 1 875 
(38 dh 39 Vict. c. 63), e. 25—SaU of Food 
and Drugs Act, 1899 (62 <fe 63 Viet. c. 51), 
88. 1, 20, 25. 

Upon a prosecution under section 1 of 
the Sale of Food and Drugs Act, 1899, /or 
importing butter aduUerated with foreign 
fai in packages not mxtrked toith a descrip- 
tion indicating that the butter has been so 
treated, it is not open to the defendant to set 
fjip as a defence thcU he received the butter 
with a written warranty of purity in the 
truth of which he believed. Such a defence 
is only available where there has been a 
sale of the adulterated article. 

Case stated by an alderman of the City 
of London. 

An information was preferred by the 
appellant against the renpondents under 
section 1 of the Sale of Food and Drugs 
Act, 1899, charging that the respondents, 
who were a company incorporated under 
the Companies Act, 1862 to 1900, on 
August 28, 1905, imported into the 
United Kingdom per the steamship 
Batamer V. from Rotterdam, at Custom 
House and Wool Quay in the City of 
London, certain butter contained in 1 27 
packages marked '*H 127," which was, 
upon examination of a sample thereof, 
found to be adulterated by the admixture 
therewith of foreign fat. The informa- 
tion further stated that the packages were 
not conspicuously marked, as required by 
section 1 of the Sale of Food and Drugs 
Act, 1899, with a name and description 
indicating that the butter had been so 
treated.^ 

(1) By the Sale of Food and Drags Act, 1899, 
8. I, sub-s. 1: *' If there is imported into the 
United Kingdom any of the following articles, 
namely: — 

" (h) adulterated or impoverished batter 
(other than margarine) or adulterated or im- 
poverished milk or cream, except in packages 
or cans conspicuoasly marked with a name or 
description indicating that the batter or milk 
or cream has been so treated . . . the importer 
shall be liable '' to a penalty. 
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Upon the hearing of the information 
the following facts were proved or ad- 
mitted : 

(a) That on the date and at the place 
laid in the information 127 packages of 
butter treated as hereinafter mentioned 
were imported into the United Kingdom, 
and that such packages were not con- 
spicuously, or at all, marked with any 
name or description indicating that such 
butter had been so treated. 

(6) That such butter as aforesaid had 
been treated with the admixture there- 
with of fat other than butter fat to the 
extent of not less than 15 per cent., and 
was therefore adulterated butter. 

(c) That the respondents were the 
"importer" of such butter within the 
meaning of section 1 of the Sale of Food 
and Drugs Act, 1899. 

(d) That the requirements of sub- 
section 4 of that section had been duly 
complied with by the Commiasioners of 
Customs, and that the fact of such 
adulteration as aforesaid had been duly 
established by analysis, certified by the 
principal chemist. No evidence was called 
by the respondents; but the following 
letter and documents were read in evi- 
dence for the prosecution, and such letter 
was admitted by the prosecution to contain 
a substantially accurate and true statement 
of the facts : 

" 64 & 66 Tooley Street, 
London Bridge, London, S.E. 
28th November 1905. 

" H.M. Board of Customs, London. 

" Gentlemen, — Referring to our repre- 
sentative's call on the Customs Authorities 
to-day with reference to the summons 
taken out against our Company for the 
importation of adulterated butter, we 
beg to enclose you documents relating 
thereto : 

"(1) The contract which we received 
finom the agents of the Dutch firm in 
London, which plainly shows that we 
purchased Dutch Control Butter, which 
Control Butter is guaranteed pure by the 
Netherlands Government. 

" (2) The invoice from H. J. Nederveen, 
Hertogenbosch, with the guarantee of 
pure butter thereon. 

'* (3) The document from the Bank 
showing that the price mentioned on the 



invoice — namely, 107*. per cwt., was paid 
by us. 

''In the face of these facts, we hope you 
will agree with us that we have been 
grossly defrauded, and see your way to 
withdraw the summons. We are given 
to understand that we are entirely re- 
sponsible in the eyes of the law, and this 
being so SLte consulting our solicitors with 
the idea of taking an action against 
Messrs. NicboUs, who acted as agents in 
the transaction, and have also communi- 
cated with the Consul- General for the 
Netherlands, to ^ee what action can be 
taken against Nederveen in the Dutch 
Courts. 

" We would point out to you that our 
Company is one of the best known and 
the largest, engaged in the importation of 
Dairy Produce from all parts of the 
world, our turnover amounting to about 
3,000,000Z. annually, and we handle no 
butter except what we believe to be abso- 
lutely pure. We are well aware of the 
adulteration which takes place in Holland, 
and had we not been assured (as is shown 
by the enclosed Contract) that this butter 
was produced under the control of the 
Dutch Government, we would not have 
purchased it. 

" Previous to this year we have had no 
transactions with this particular Dutch 
firm, but in some transactions which we 
had previous to the one in question, we 
always stipulated for Dutch Control 
Butter, and in each case Dutch Control 
Butter was received, and we had no 
reason to suppose that other than Dutch 
Control Butter would be received in this 



" We have not, knowingly, imported a 
single cask of Dutch Butter this year 
which we did not believe to have beeE 
produced under the Control of the Dutch 
Government, nor would we buy butter in 
Holland which was not produced undei 
their Control. We would ask you tc 
kindly give the above facts due con 
sideration. 

" Yours faithfully, 
J. & J. Lonsdale & Co., T/td. 
(Signed) J. B. Lonsdale, Director. 
This letter was received by the Com 
missioners of Customs on or about No- 
vember 29, 1905, and with it wer€ 
2D 
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inclosed copies of the two following 
documents, the former a sale note, the 
latter an invoice : 

" 10 Colonial Honse, 
Tooley Street, London, S.E. 
16th August 1906. 
Nicholls Bros. Provision Brokers. 

'* Messrs. J. & J, Lonsdale &> Co. Ltd. 
*'We have this day sold you the 
'S following goods (agreeably with the 
S rules of the Home and Foreign Pro- 
^ duce Exchange, Limited) 800 (say 
£ Eight hundred) casks Dutch Control 
2 Unsalted Creamery Butter at 107«. 
"S p- (say One hundred and seven 
£.S' shillings) nett ex Cold Stores, 
§ ^ Amsterdam, through sellers bankers 
a is against delivery, order. 

S< G. B. Fol. 434. 

g ^ Brokerage 

^ Customary 

^ allowances Mr. H. J. Nederveen 

g* Payment Cash s Hertogenbosch, 

h (before delivery Holland. 

►» if required), 

■^ " Yours truly, 

per pro Nicholls Bros., 
F. W. Nicholls." 
The invoice, so far as material, was as 
follows : 

" 13809. 
Telegrams : Butter Hertogenbosoh. 
Telefoon No. 128. 

" Boombotherfabrick, Voorheen 
" H. J. Nederveen, 

's Hertogenbosoh, Holland 
den August 19th, 1905. 
'* Messrs. J. A J. Lonsdale & Co. Ltd., 
Tooley Street, 64/66 

London, S.E. 
*' Bought of Boombotherfabrick, H. J. 
Nederveeo, Butter merchant 

" Ex Cold Store Vriessenveen, Amster- 
dam. 

« London A/C 800 Pks Genuine 
Cream- Butter. 

" Guaranteed pure butter, 
warranted pure butter, and 
not containing more than 16% of 
moisture. 

(Sd) H. J. Nederveen." 

H. J. Nederveen, whose name appears 
on bbe documents, was a person resident 
outride the United Kingdom. Nicholls 
Bros., whose name appears upon the 
sale note, carried on business and resided 



within the United Kingdom. The re- 
spondents relied upon a defence of 
warranty under section 25 of the Sale of 
Food and Drugs Act, 1875, and section 20 
of the Sale of Food and Drugs Act, 
1899, sub-ss. 1. 2, and 3. 

The respondents contended that the 
two documents set out above were 
written warranties within the meaning of 
section 25 of the Sale of Food and Drugs 
Act, 1875, and section 20 of the Sale of 
Food and Drugs Act, 1899; that the^ 
taking of the sample by the Commissioners 
of Customs was in effect a purchase- 
within the meaning of the Acts, and that 
the respondents had purchased and im- 
ported the butter with written warranties 
within the meaning of section 25 of the^ 
Act of 1875, and of section 20 of the Act 
of 1899 ; and that, having regard to the 
concluding words of section 25 of the 
latter Act, an importer who has purchased 
the imported article with a warranty of 
purity is entitled bo be discharged from 
a prosecution under section 1 of the Act 
of 1899, and that the respondents had no 
reason to believe that the butter was- 
otherwise than as described in the- 
warranties, and that they had taken rea- 
sonable steps to ascertain, and did in fact 
believe in, the accuracy of the statement 
contained in the warranties. 

The appellant contended that the 
defence of a warranty did not apply to 
prosecutions under section 1 of the Act 
of 1899 ; that the defence of warranty 
applied only to the offence of selling 
adulterated goods, and not to the offence 
of importing goods insufficiently or im- 
properly marked ; that the concluding 
word.s of section 25 of the Act of 1899 
did not apply to a prosecution or charge, 
but to an offence, and probably referred 
to section 17 of that Act ; and that in 
any case there was no evidence on which 
the alderman could find that the respon- 
dentM had taken reasonable or any steps 
to ascertain the accuracy of the statement 
contained in the warranty. 

The alderman found that the require- 
ments of sub-section 1 of section 20 of 
the Act of 1899 had been complied with 
by the respondents. He also found that 
the respondents had no reason to believe- 
that the butter was otherwise than as. 
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described in the warranties delivered to 
the respondents by Nederveen's agents, 
Messrs. Nicholls, in the United Kingdom, 
and that they had taken reasonable steps 
to ascertain the accuracy of the state 
ment contained in the warranties, and 
held that the respondents were by reason 
of the warranties entitled to be discharged 
from the prosecution. He accordingly 
dismissed the information. 

The question for the opinion of the 
Oourt was whether the alderman came to 
a correct determination in point of law. 

The AUomey-General {Sir J. Lav)s<m 
WalUm, X.C.) (Daldy with him), for the 
appellant. — The defence of warranty by a 
foreign vendor is no answer to a prosecu- 
tion under section 1 of the Act of 1899 
for importing adulterated goods. The 
importer takes the risk, and if the goods 
turn out to be adulterated he is liable, 
notwithstanding any warranty he may 
have received. Beetion 25 of the Act of 
1875 deals with a person who sells an 
article to the prejudice of the purchaser — 
ElUot V. Filcher [l90l].* The defence of 
warranty ought not to be extended to a 
case where there has been no sale. 

AtJory, K.C.f and Abrahams (W, S, 
Kennedy/ with them), for the respondents. 
— A person does not import an su^ticle 
when the vendor sends him something 
different from what he ordered. In sec- 
tion 20, sub-section 3 of the Act of 1899 
there is an express recognition of the 
defence of warranty. The sub-section 
recognises a warranty by a foreign vendor 
as a defence in certain cases. This sub- 
stance is described as butter adulterated 
with foreign fat. It therefore came with- 
in the definition of *' margarine " in sec- 
tion 3 of the Margarine Act, 1887, and 
the charge should have been under sec- 
tion 1, sub-section (a) of the Act of 1899 
for importing margarine not so marked. 

[Ridley, J. — I think that we must 
treat this article as adulterated butter.] 

It is not necessary that there should 
be a sale of the butter in order to make 
the defence of warranty available. 

RiDLET, J. — In this case we are of 
opinion that the defence set up was not a 

(2) [1901] M.C. 186; 70 L. J. KB. 795; 
[1901] 2 K.B. 817. 



good one. The charge was one of im- 
porting adulterated butter without sutE- 
cient marks. I think that it was treated 
as adulterated butter by the magistrate 
throughout the case, and it is on that 
basis that we come to the conclusion that 
the defence was not a good one. The 
question is whether in such a case as this 
the warranty defence given by section 25 
of the Sale of Food and Drugs Act, 1875, 
is a competent defence to a prosecution 
under section 1 of the Act of 1899. In 
order to establish that, it is necessary, 
first of all, to see what that section is, and 
then what are the incorporating or refer- 
ring sections in the new Act which give 
it an operation in respect of a defence of 
this character. Section 25 provides : [The 
learned Judge read the section.] That 
section is repeated in section 7 of the 
Margarine Act, 1887, and therefore, in 
the case of prosecutions for the sale of 
adulterated articles, it is competent for 
the defendant to shew that he purchased 
the article with a written warranty that it 
was the same in substance and quality as 
that demanded of him, and that he had 
no reason to believe the contrary at the 
time when he sold it. I think that it 
would require very strong words in the 
Act of 1899, which deals with importa- 
tion, to shew that that defence of war- 
ranty was intended to apply to a case 
where there has been no sale by the 
person who is the subject of the prosecu- 
tion. If it said in this Act that in respect 
of all prosecutions for importing goods 
under section 1 the same defence as that 
under section 25 of the Act of 1875 should 
apply the case would of course be differ- 
ent, but in respect of adulterated butter 
there is no such provision in the Act. 
There is no doubt a provision to that 
effect in section 20, sub-section 3, but it 
appears to me that it has reference only 
to the case of a person who sells under 
section 25 of the Sale of Food and Drugs 
Act, 1875, €uid who has a warranty — not 
a home warranty, but a foreign one. Then 
the sub-section adds, possibly in reference 
to some cases which may have arisen, 
that the defendant must prove that he 
has taken reasonable steps to ascertain, 
and did in fact believe in, the accuracy of 
the statement contained in the warranty. 
2d2 
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1 am not sure that I have the coDcurrenoe 
of my learned brothers in this, but I do 
not think that the words ''under the 
Sale of Food and Drugs Acts'' in that 
sub- section are necessarily meant to in- 
clude the Act of 1899, for I feel this 
difficulty — that obviously the same expres- 
sion in section 25 does not include this 
Act, because it says that *' local authority " 
means " any local authority authorised to 
appoint an analyst for the purposes of the 
Sale of Food and Drugs Acts " — not this 
Act ; and again, ** Other expressions 
have the same meaning as in the Sale of 
Food and Drugs Acta" That does not 
mean this Act. It f^eems to me that the 
same meaning mqst be given to the 
expression in section 26. Again, the 
Sale of Food and Drugs Acts ^m 1875 
to 1887 are not incorporated in the Act 
of 1899 ; but it is provided by section 28 
that the former Acts and the Act of 
1899 "may be cited collectively as the 
Sale of Food and Drugs Acts 1875 to 
1899, and are in this Act referred to as 
the Sale of Food and Drugs Acts.'' In 
that section it is to bo observed that the 
phrase includes all the Acts, whereas in 
section 25 it seems to me that it does not. 
Therefore it is not easy to assume that 
in section 20, sub-section 3, that expres- 
sion, which is used with two different 
meaningH, necessarily has the wider 
meaning. 

There is another clause which was 
relied on as shewing that this defence 
would be a good one in the present case — 
namely, the clause in section 25 of the 
Act of 1899, which was under discussion 
yesterday in Eex v. Otto Moiut&d, Lim, 
[l906],^ and in regard to which the Court 
did not entirely agree as to the meaning 
of the words, " an offence under this Act 
shall be treated as an offence under those 
Acts." It seems to me that this case is 
an a fortiori one on that. It is more 
difficult in this case, possibly, than it was 
in that to make the words agree. They 
are very inapt, because you cannot treat 
this as an offence under those Acts when 
the offence under them is quite dif- 
ferent from the offence dealt with in this 
Act. The warranty defence in the Act 
of 1875 is applied to a totally different 

(3) Ante,p. 306; 76 L. J. K.B. 629; [1906] 

2 K.B. 456. 



case. In the case of importation there 
is no sale by the person who is the sub- 
ject of the prosecution. That, to my 
mind, makes it extremely difficult to 
interpret the words so as to put this Act 
with the others and read them all 
together for the present purpose. It is 
not possible, I think, to do so without 
violating the ordinary rules of construc- 
tion, because we should be striking out 
words here and putting them in there, and 
doing violence to the language of sections 
which were passed with a different object. 
There is one other point, and it is this: 
I wish to say that I am rather of opinion 
that section 8 of the Act of 1899, in 
respect of margarine, makes up in a 
measure for what I have been putting as, 
to my mind, the deficiencies of the Act 
in respect of other matters, because it 
says : '* It shall be unlawful to manufac- 
ture, sell, expose for sale, or import any 
margarine, the fat of which contains 
more than 10 per cent, of butter £eit, and 
every person who manufactures, sells, 
exposes for sale, or imports any margarine 
which contains more than that percentage, 
shall be guilty of an offence under the 
Margarine Act, 1887, and any defence 
which would be a defence under section 7 
of that Act 8hall be a defence under this 
section." So that it provides that it shall 
not only be a defence within the Mar- 
garine Act, but that it shall be a defence 
under section 7. If similar words were 
to be found in the present instance I 
should have found it much more difficult 
to hold that this was not a good defence, 
but for some reason or other it does 
appear to me that in this Act margarine 
is placed in a different position from the 
other articles which are the subject of 
importation. It is not necessary, how- 
ever, to decide that, but what I intend to 
decide is that in this case the defence is 
not a good one. It follows from what I 
have said that, while we send the Case 
back, it will be open to the respondents to 
take any point-s which they may be 
advised to take in the further proceedings 
before the magistrate. 

Darling, J. — I am of the same opinion. 
We must take it that the respondents 
were charged with having imported 
adulterated butter which was not marked 
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as required by seotion I of the Sale of 
Food and Drugs Act, 1899. We have 
not, therefore, to conBider what might be 
the case if they were charged with 
importing margarine. I daresay that 
that would give rise to totally different 
considerations, and that defences might 
be open to them which are not open to 
them here. Before the magistrate the 
respondents successfully set up as a 
defence section 25 of the Sale of Food and 
Drugs Act, 1875. [The learned Judge 
then read section 25.] Under that sec- 
tion the defendant has to do two things — 
he has to prove that he purchased the 
article with a written warranty, and 
that he sold it in the same statu as when 
he purchased it. The respondents desire 
to set up that section as a defence in 
a case where they did not sell at all, 
but were charged under section 1 of 
the Act of 1899. It seems to me that 
in order to make out that that defence 
18 available they must induce us to 
hold that the words " that he sold it," 
which are a necessary part of the defence 
under section 25 of the Act of 1875, are 
now to be read as though they were 
*' that he imported it ** ; or else that, when 
a sample was taken by the Commissiooers 
of Customs, it was in the same state as 
when he purchased it. It seems to me 
that we cannot do that. Possibly, if 
Parliament had foreseen what would be 
the result of incorporating these defences 
in this way, they would have re-enacted 
section 25 of the earlier Act with some 
words which would have made it ap- 
plicable to all cases such as this; but 
they have not done that, and I do not 
think that we have any authority to say 
that something, which can only be a de- 
fence in a case where there has been a 
sale, shall be a defence in a case where 
there hafi been no sale. 

With regard to section 20, sub- sec- 
tion 3 of the Act of 1899, I think that it 
is not sufficient to enable the respondent 
to succeed. It says, " A warranty or 
invoice given by a person resident outside 
the United Kingdom shall not be avail- 
able as a defence to any proceeding under 
the Sale of Food and Drugs Acts, unless 
the defendant proves that he had taken 
reasonable steps to ascertain and did in 



fact believe in the accuracy of the state- 
ment contained in the warranty or in- 
voice " I think that applies where there 
has been a sale by the defendant — where 
he has bought some article abroad with 
a warranty and sold it to somebody in 
this country. If he has done that, he 
comes within the protection of section 25 
of the Act of 1875. But if he has not 
sold it, but it has been taken by the 
Custom House officers as a sample, then 
from the very language of section 25 he 
cannot make out the defence which the 
respondents here attempt to set up. 

With regard to section 8, which relates 
to margarine, it may be that, if the 
respondent had been charged with im- 
porting margarine, he might have made 
out a defence by proving what he proved 
here ; but I wish carefully to guard myself 
from being supposed to say that I think 
he would. I do not care to go into the 
Margarine Act, 1887, but I Uiink it by 
no meann clear that the respondent, by 
availing himself of section 25 of the 
earlier Act, would be able successfully to 
dispose of the prosecution if the summons 
had been for importing margarine instead 
of adulterated butter. 

Although, as I have said, I think that 
this contention of the respondents was 
not open to them as a defence to the 
summons, yet it seems to me right that 
in any case it should be gone into, for it 
has a great bearing upon the penalty to 
be imposed Such circumstances as were 
proved in this case would, in my opinion, 
result in a very mitigated form of punish- 
ment being inflicted, although they do 
not amount to a complete defence to the 
charge. 

Brat, J. — I am of the same opinion. 
The respondents are charged with having 
imported adulterated butter without 
conspicuously marking the proper name 
and description on the package, and one 
of the defences which they set up, and to 
which the magistrate yielded, was the 
defence of a warranty under section 25 
of the Act of 1 875. The appellant con- 
tended that that defence applied only to 
the offence of selling adulterated goods, 
and not to the offence of importing goods 
insufficiently marked. 
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In order to shew that section 25 applies, 
the respondents have to shew something 
in the Act of 1899 which makes the 
section applicable. Section 8 of the 
Margarine Act, 1887, does not, in my 
opinion, help them at all, because they 
were not charged with an offence under 
that Act. It may be that this article was 
margarine, in which case the prosecution 
Would fail ; but that is a defence which 
the respondents must set up when the 
Case goes back. The first section they 
relied upon was section 20, sub-section 3 
of the Act of 1899 : "A warranty or 
invoice given by a person resident outside 
the United Kingdom shall not be avail- 
able as a defence to any proceeding under 
the Sale of Food and Drugs Acts, unless 
the defendant proves that he had taken 
reasonable steps to ascertain and did 
in fact believe in the accuracy of the 
statement contained in the warranty 
or invoice." In my opinion this 
was a "proceeding under the Sale 
of Food and Drugs Acts," because sec- 
tion 28 sajs that all those Acts, including 
the Act of 1899, " are in this Act referred 
to as the Sale of Food and Drugs Acts," 
and I do not think that it is a sufficieut 
answer to say that in section 25 that 
cannot be the meaning — which is no doubt 
quite true, because there the context 
otherwise requires. It would become, in 
my opinion, an abortive proceeding ; but 
the fact that the warranty shall not be 
available as a defence unless the defen- 
dant proves a certain thing is not equiva- 
lent to saying that it shall be available if 
he does prove it. I have no doubt that the 
person who drew the section had the idea 
that it would ; but that is not an express 
enactment that it shall, and therefore 
I do not think that it incorporates 
section 25 of the Act of 1875. 

What was mainly relied upon was sec- 
tion 25 of the Act of 1899 saying that 
^'an offence under this Act shall be 
treated as an offence under those Acts." 
In my opinion our decision upon this 
point logically follows from our recent 
decision in Rex v. Otto Motuted^ Lim.^ 
The real principle, as I understand, of 
what was decided there was that that did 
not say that the proceedings which re- 
gulated prosecutions under the former 



Acts were to regulate proceedings under 
this section ; and that being the decision, 
it seems to me that we cannot include 
section 25 of the Act of ' 1875 at all. I 
do not think it necessary to say what my 
opinion would be as to that section, be- 
cause, having regard to our construction 
of section 25 of the Act of 1899, it was 
not incorporated, and therefore I need not 
consider it. 

A point was raised by counsel for the 
respondents which I do not think was 
open to him here — namely, whether, 
under the circumstances, the respondents 
can be said to have imported this butter 
at all. I express no opinion upon the 
point. It is one which the respondents 
can raise ; and I only mention it in order 
to shew that it is open to them when 
they appear before the magistrate again. 
Caae remitted to be heard on the 
merits. 

Solicitors— Solicitor of Castoms, for appellant ; 
Nunn, Popham & Starkie, for respondents. 

\_Reported by F. Cowper, S$q,^ 
Barriiter-at'Lafe, 
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Stevens. 



Lord Alverstonb, C.J. ~ 

BiDLBY, J. 

Darling, J. 

1906. 
May 29. 

[76 L. J. K.B. 828.] 
AduUeration — Contract for Future 
Deliveries — Continuing Warranty — Evi- 
denoe to Connect Warranty vnth Pur- 
chase — Sale of Food and Drugs Act^ 1875 
(38 ik 39 Vict. c. 63), ss. 6 and 25. 

Although it is not necessary that a de- 
fendant in a prosecution under the Sale of 
Food and Drugs Act, 1875, shotdd, in 
order to satisfy the provision contained in 
section 25 of the Act, prove ifiot he re- 
ceived a tji^ritten warranty with each article 
purchased by him, there must he some 
written evidence to connect a warranty 
intended to he continuing with the article. 
Therefore, if before delivery of milk, a 
written warranty is given to the defendant 
that aU milk supplied to him is ** perfectly 
pure and with all its cream as the cow 
gives it,'' and the warranty is intended to 
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4>e continuing^ but there is no wriUen 
•etjideruse connecting it tinth the milk sub- 
eeqiienily delivered, the defendant wiU not 
'by virtue of section 25 of the Act be en- 
titled to protection in a prosecution under 
section ^ of the Act for selling to the pre- 
judice of the purchaser milk which is not 
of the nature^ substance, and quality 
■demanded by him. 

So held by Lord Alvebstone, C.J., and 
Darling, J. (Ridleit, J., dissenting), 

Harris v. May (53 L. J. M.O. 39 
12 Q.B. D. 97) and Robertson v. Harris 
<[1900] M.C. 147; 69 L. J. Q.B. 526 
[1900] 2 Q.B. 117) approved. 

Elliot V, Pilcher ([1901] M.O. 186 
70 L. J. K.B. 795; [1901] 2 K.B. 817) 
disapproved. 

Case stated by Justices of Middlesex. 

On January 15, 1906, an information 
-was preferred by Robert Watts, inspector 
•of foods and drugs (hereinafter called the 
appellant) against Edward Stevens (here- 
inafter called the respondent) for that 
the respondent on December 28, 1905, 
did unlawfully sell to the appellant to 
his prejudice a certain article of food, 
to wit new milk, which was not of the 
nature, substance, and quality demanded 
by the appellant. 

Upon the hearing of the information the 
following fiicts were admitted or proved : 
(a) That on December 28, 1905, the 
appellant entered the respondent's shop 
and asked to be served with a pint of new 
milk, and that the respondent sold to the 
appellant one pint of new milk which 
contained 16 per cent, of added water; 
ib) that the milk in question had been sup- 
plied to the respondent by one Francis 
Mott under a contract made in or about 
August, 1905; (c) that on August 5, 1905, 
•after the making of the contract, but 
before the delivery of any milk thereunder, 
(Francis Mott had given or sent to the 
respondent a letter in the following terms : 
"August 5 '05, Joel Street Farm, 
Eastcote, Middlesex. I guarantee that the 
milk supplied by me to Mr. Stevens is 
perfectly pure and with all its cream as 
the cow gives it. Francis Mott"; and 
that both the said Francis Mott and the 
respondent intended this to be a con- 
tinuing warranty ; {d) that the milk which 
was sold to the appellant on December 28, 



1905, had not been purchased with any 
warranty except in so £ar as the above 
etter constituted a warranty of that milk. 
The Justices, being of opinion that the 
letter of August 5, 1905, was intended by 
both parties to cover the delivery of milk 
of which one pint was sold on Decem- 
ber 28, 1905, dismissed the information. 

The question for the opinion of the 
Court was whether upon the above state- 
ment of facts the Justices came to a cor- 
rect determination in law. 

Eustace HiUs, for the appellant. — 
First, this warranty, which was given in 
August, 1905, could not apply to a future 
delivery in December, apart from the 
question whether it would be sufficient to 
satisfy section 25 of the Act of 1875; 
there was in law no warranty at all which 
attached to the delivery in December. 

Secondly, assuming that the warranty 
did apply to the delivery in December so 
as to give to the appellant a right of 
action against Francis Mott for breach 
of warranty, nevertheless the section is 
not satisfied unless with the actual de- 
livery there is either a written warranty 
or some evidence in writing so as to 
connect the delivery with the warranty 
relied upon. This was laid down by 
Coleridge, C.J , in Harris v. May [isss],* 
and more recently expressly in Robertson 
V. Harris [l90o].^ The only case which 
throws any serious doubt upon the cor- 
rectness of these decisions is EUiot v. 
Pilcher [l90l] ^ In this case Ridley, J., 
in his judgment, retracted from the 
position he took up in Robertson v. 
Harris,^ and both Bigham, J., and 
Ridley, J., refused to follow the decision 
in that case. The decision in EUiot v. 
Pilcher ^ can be supported on other 
grounds, and the remarks of the Judges 
only amounted therefore to obiter dicta, 
which, it is submitted, are not correct. 

[Laidlaw v. Willson [lS93],* Beattie v. 
Ebury (Lord) [1872],* Jf or mere and 
Cleveland Dairy Go. v. Stevenson [l89o],® 

(1) 63 L. J. M.O. 89 ; 12 Q.B. D. 97. 

(2) [1900] M.C. 147 ; 69 L. J. Q.B. 626 ; 
[1900]2Q.B. 117. 

(3) [1901] M.C. 186; 70 L. J. K.B. 795; 
[1901] 2 K.B. 817. 

(4) 68 L. J. M C. 35 ; [1894] 1 Q.B. 74. 
(6) 41 L. J. Ch. 804 ; L. R. 7 Ch. 777. 
(6) 60 L. J. M.C. 70; 55 J. P. 407. 
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and Hopkins v. Tanqtieray [l854] ^ were 
also referred to.] 

Daugku Bogg^ for the respondent. — 
However correct it might have been in 
the time of Blackstone to say that no 
action would lie on a warranty for future 
delivery of goods not in existence, it ceased 
to be correct when the action was seen 
to lie in assumpHt as well as on the case — 
see Coleridge's edition (1825) of Black- 
stone's Commentaries^ vol. iii. at p. 166; 
Broum v. Edgington [l84l],* Liddard v. 
Cain [l8S4],^ and Williamson v. Allison 
[1802].^^® 

On the second point it is submitted 
that, as section 25 is intended to protect 
the retailer from a penalty which he 
would otherwise incur, he must take 
every precaution to get a written war- 
ranty. But if he gets that, and if it 
is correct law that a written warranty 
would cover future deliveries under the 
contract, then there is not a word in the 
section which says he must get con- 
firmation of that warranty with each 
delivery. 

[Dabliko, J. — Section 20 of the Sale 
of Food and Drugs Act, 1899, says that 
the defence is not available unless "a copy 
of the warranty or invoice " is sent to the 
purchaser. Does that not look as if the 
Legislature considered there would be 
some written evidence with the warranty, 
or an invoice connecting the warranty 
with the delivery 1] 

The word ''invoice" is inserted to 
cover the case of m£u*garine, because the 
Sale of Food and Drugs Act, 1899, 
applies to the Margarine Act, 1887, as 
stated by Lord Alverstone, O.J., in 
Irving v. Callow Park Dairy Co. [1902].^^ 

BUiot V. Pilcher^ has directly over- 
ruled the earlier cases referred to in the 
argument, and in the still later case of 
Irving v. Callow Park Dairy Co,^^ Lord 
Alverstone, C.J., says he doubts if Hcurris 
V. May ^ is any longer law. 

Darlino, J- — I regret that, as the 
Court is not agreed upon this question, it 

(7) 23 L. J. C.P. 162; 15 C. B. 130. 

(8) 10 L. J. C.P. 6« ; 2 Man. & G. 279. 

(9) 3 L. J. (o.s.) C.P. 246 ; 2 Bing. 183. 

(10) 2 East, 446. 

(11) 87 L. T. 70. 



falls to me to give my judgment first. 
The respondent being summoned for an 
offence against the Food and Drugs 
Act, 1875, relied upon section 25 of that 
Act as a defence. His defence was that 
he had bought the milk, in respect of 
which he was summoned, with a warranty 
as to its purity. If that were so he would 
be excused and proceedings might be 
taken against the dairyman who sold him 
the milk. The respondent obtained this 
milk from the dairyman by virtue of a 
contract made long before, which con- 
tained the warranty relied upon by the 
respondent as a defence under the statute. 
When that warranty was given the milk 
was not in existence. A question was 
raised in the case of Robertson v. Harris,* 
and, although not in any way decided, was 
alluded to by me. That question counsel 
for the appellant now desires to have 
decided — namely, whether a warranty 
can possibly apply to goods or things not 
in existence when the warranty is given, 
or when the sale as to which the warranty 
is one of the terms takes place. It 
seems to me that, whatever might once 
have been the case, it cannot now be 
maintained that a warranty can apply 
only to things in existence when the sale 
was made of which the warranty was a 
term. The reason for Sir William Black- 
stone making that statement is, I think, 
a good one. The system of pleading was 
then such that what he said was per- 
fectly right ; but it has since been found 
possible to plead in a different manner, 
and I think therefore that the proposition 
which he laid down cannot now be 
maintained. 

That being so, this contract, although 
it does not apply to anything in existence 
at the time it was made, may, in my 
opinion, be a warranty under the Sale of 
Food and Drugs Act, 1875. It would 
also amount to a warranty under the 
Sale of Gkxxls Act, 1 893. Can one gather 
that this particular can of milk, which 
turned out to consist to a large extent 
of added water, was bought by the re- 
spondent under a warranty — that is 
under a contract as to which part of it is 
collateral to the express object? 

That it was bought under a contract 
for the sale of milk over a considerable 



Digitized by 



Google 



THE DUTIES OF MAGISTRATES. 



393 



Watts v, Stevens. 

time is admitted, and there is added to 
that contract the stipulation *' I guarantee 
that the milk supplied hy me is perfectly 
pure " ; hut that stipulation obviously 
was referring to milk which was to be 
supplied, because there was nothing then 
in existence as to which the stipulation 
applied. 

It seems to me that there is not here a 
sufficient connection between that stipu- 
lation and the milk in respect of which 
this prosecution was instituted. I think 
there must be, according to the cases 
which have been decided, a connection 
established between the particular article 
complained of and the warranty; and 
although the warranty given in this case, 
I do not doubt, would give the respon- 
dent a right of action against the dairy- 
man, yet it does not seem to me to be 
such a warranty as the Sale of Food and 
Drugs Act, 1875, contemplated as being 
a defence under section 25 of that Act. 
I do not want to go through the cases. 
I am content to say that I think that is 
established by Harris v. Mcty,^ It is also 
established in my opinion by the case of 
Farmers and Cleveland Dairy Co, v. 
Stwensofij^ certainly if the report in the 
Justice of the Feaee is adopted ; and I 
think that that is obviously the fuller 
report, because Mr. Justice Stephen re- 
ferred to the question of the label and 
gave reasons which may well have been 
omitted from the Law Jotimal. Even 
if a report should happen to be inaccurate 
it is not usual to fiod that a reporter puts 
into the mouth of a Judge statements 
which he never made. I think therefore 
that Harris v. May * and Farmers and 
Clevekmd Dairy Co, v, Stevenson^ are 
authorities for the proposition I have 
stated, as are also Irving v. Callow Park 
Dairy Co,,^^ which is a very recent case, 
and Laidlawv, Wi^lson,* 

Now it has been pressed upon us that 
these cases are wrong, and that Harris v. 
May^ and the whole doctrine upon which 
it proceeds, was overruled in a case 
of BUiot V. FHoher^ which canie before 
Mr. Justice Ridley aud Mr. Justice Big- 
ham. If we have to choose between 
them, I cannot adopt the judgment in 
EUiot V. Filcher,^ It admittedly affected 
to overrule Harris v. May,^ I do not see 



any sufficient reason given which satisfies 
me that EUiot v. Pitcher^ is right and 
Harris v. May * wrong ; and I would 
also point out that the judgment of Mr. 
Justice Bigham in that c^se was, I will 
not say obiter dictum^ but it was gratuitous, 
because he could, and did, decide the ease 
independently of the judgment in Harris 
V. May,^ It was only necessary to say, 
as he did, that section 25 was no defence 
to a complaint under section 9 of the Sale 
of Food and Drugs Act, 1875, to dispose 
of the case with which he was dealing ; 
but he went on to demolish the judgment 
of Lord Coleridge, C.J., and Mr. Justice 
Mathew, and now that his own judgment 
comes up for examination I cannot follow 
it. I also think it is inconsistent with 
the later judgment of Irving v. Callow 
Park Dairy Co,^^ That case might have 
been decided the other way if tbe judg- 
ment of Mr. Justice Bigham had been 
relied upon. I think the many other 
cases to which I have called attention are 
all the other way. I wish to give some 
reason for my judgment besides relying 
upon authority. It seems to me that 
there is good reason that a person who 
sets up this defence should not merely 
rely on the terms of a general contract, 
possibly made many years before — a con- 
tract from the wholesale merchant that 
all that he will supply shall be good — 
because a person is much more likely to 
supply inferior goods if he has nothing but 
a contract made, it may be, years before 
as to the quality of the things that he 
will supply in the future. I think it 
much more likely that he will be careless, 
even fraudulent, under these circum- 
stances than if, each time he sends out 
a parcel of goods, he has to make a dis- 
tinct affirmation that the particular parcel 
is pure or of good quality ; that is 
secured if the buyer insists upon some 
writing connecting the general contract 
with the particular parcel of goods, the 
can of milk, or whatever it may be, 
so that there is an assertion that the 
particular parcel comes up to the parti- 
cular quality stipulated for in the 
general contract. That appears to me a 
good reason for maintaining the older 
authorities, and I come to the conclusion 
that the appeal should be allowed. 
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BriDLET, J. — I regret to say that I am 
of a contrary opinion. The question is 
whether what has taken place in this case 
has satisfied the requirements of section 25 
of the Sale of Food and Drugs Act, 1875. 
I think that the circumstances which 
were proved before the Justices do satisfy 
the requirements of that section . I think 
that the exact point that arises, upon 
which we do not find ourselves in agree- 
ment, can hardly be regarded as a ques- 
tion of law. It seems to me that upon 
the question of law we are, for the most 
part, agreed ; but not upon the particular 
point whether a written warranty given 
at the time when the original sale is 
made will cover the deliveries which are 
made under it. The section simply says 
that there is to be a written warranty at 
the time the article is purchased — that 
is at the time of the original sale ; and it 
seems to cover, according to the words 
which it contains, cases of subsequent 
deliveries under that contract. It pro- 
vides for the time being extended during 
which the goods are to be delivered under 
the written warranty simply by adding 
*' and he had no reason to believe at the 
time that he sold it that the article was 
otherwise." 

I think, therefore, that we have to 
see whether the written warranty will 
cover subsequent deliveries; if it does 
cover them as a matter of &ct, then, as an 
inference of law, the section is satisfied. 
In the present instance the Justices have 
found that the warranty, given at the 
time when the sale was concluded, was 
intended by both the original seller and the 
respondent to be a continuing warranty, 
and that the milk which was delivered on 
December 28 was delivered under the 
warranty and contract. I think that is 
sufficient. It is unfortunate that there 
have been other decisions, which are cer- 
tainly in conflict. I do not think they 
can be reconciled. But there is one thing 
which appears certain from the previous 
decisions — namely, that a warranty 
includes a statement, made at the time of 
the sale of the article in question, that it 
may cover future deliveries made under 
that contract, and that, to adopt the 
words of Lord Coleridge, O.J., in Harris 
V. May^ in such a case as the present the 



purchaser can bring an action upon it. 
He said in Harris v. May^^ '* It is true 
that an action for breach of warranty 
could be brought upon that contract." I 
think that is unquestionably law, and can 
hardly be disputed. The question which 
arises now is whether the Act of Parlia- 
ment is satisfied. The common law is 
that the purchaser of the milk could 
have sued the person who sold it to him, 
upon the warranty which was given with 
the original contract for the ade of the 
milk. What is there in this statute which 
says that the person who buys the milk, 
and who is subject to penalties for not 
selling the pure article, is to do more 
than place himself in such a position that 
the law will protect him) He is pro- 
tected, and could sue the person who sold 
him this milk upon the warranty. Is not 
that sufficient under the statute? I 
appreciate that a penal statute must be 
construed strictly, but the proviuion in 
section 25 is inserted for the protection 
of those persons who are liable for the 
penalties, and I should have thought it 
ought to receive a liberal construction, 
and not a strict one. This difference has 
arisen between different members of the 
Oourt — not upon a question of law so 
much as upon the true province of the 
provisions of this section. 

I propose to deal shortly with the pre- 
vious decisions. In Harris v. May ^ Lord 
Coleridge, C.J., in delivering a judgment 
which was common to himself and Mr. 
Justice Mathew, said that in such a case 
as this an action for breach of warranty 
could be brought on that contract. In 
that case there had been a warranty given 
originally that the milk should be good 
and pure ; there had been consignments 
and deliveries; but nothing more had 
passed between the vendor and buyer 
upon those consignments and deliveries. 
Although Lord Coleridge, C. J., said that 
an action for breach of warranty could 
be brought on that contract, he went on 
to say it did not sufficiently meet the pro- 
visions of the Act. It is with regard to 
that, unfortunately, that I find myself 
rather in conflict with what he said. I 
cannot see that the Act anywhere t^ys 
that a person who has done all that the 
law requires him to do to protect himself 
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is to do aDjthing more. Lord Coleridge, 
C.J., went on to say : " It seems clear 
that the legislature meant that a person 
seeking to protect himself against the 
penalty, and wishing to make himself 
perfectly safe in respect of the sale of a 
specific article, must shew that he had a 
proper specific warranty in writing in 
respect of that article from his vendor." 
That is to say, it will not be enough to 
say, as could be said at common law, " I 
had a warranty given to me at tbe time 
of the sale and this is a breach of it," 
but the buyer had to shew that upon 
each consignment, each morning it might 
be, there was a separate proper and specific 
warranty in regard to that consignment. 
I can nowhere find that that is required 
in the Act of Parliament. Then he said, 
*' The appellant here has not shewn that," 
but in order to shew that it might be 
possible for the buyer to be protect-ed, 
although the original warranty was given 
at the time the contract of sale was 
entered into, he added, ^'It is possible 
that he may have had a parol statement, 
amounting to a warranty, from his 
vendor each morning that the milk was 
supplied." But that would not satisfy 
the statute, because, obviously, if it was 
a parol statement it would not be a 
written one. Lord Coleridge, C.J., in 
effect said there must be a specific war- 
ranty with each consignment to satisfy 
the Act of Parliament, and the sentence 
at the end appears to me to be simply a 
protecting sentence shewing that he 
thought there might have been in that 
case a statement made by the vendor to 
the effect "This is the milk," when it 
was delivered. That will not do, because 
the warranty has to be in writing. That 
is the decision in Morris v. May^ and 
I regret to say I find myself in conflict 
with it. 

Before Eobertaon v. Harris *^ came on 
before Mr. Justice Darling and myself, 
the case of Laidlaw v. WiUson * was de- 
cided. In that case a written invoice, 
describing the lard ss pure, had been sent 
with the lai*d. The point which arose 
and was decided by the Court, as it seems 
to me, was this. The lard was delivered 
under a contract that it was pure lard. 
The vendor did not say ^* I warrant it to 



be pure," but in the contract it was 
described as ''pure lard." The main 
decision in that case was that there was 
a warranty because there was a state- 
ment at the time of the sale which was 
intended to be relied upon as such, that 
the lard was pure lard ; and the Court 
was of opinion, as I understand the case, 
that there was a suflicient compliance with 
the Act of Parliament. Mr. Justice Wright 
expressly said so, and I think the same 
inference can be drawn firom the judgment 
of Mr. Justice Charles. Mr. Justice 
Charles considered the case of Harris v. 
May^ in which Lord Coleridge, C.J., had 
said that there must be a specific warranty 
for each specific consignment, and which 
therefore presented some difliculty to 
Mr. Justice Charles, who, I think, held 
that it was not necessary. Mr. Justice 
Charles said that, looking at the judgment 
as a whole, he thought Lord Coleridge 
held that *' it was not such a warranty as 
would cover the specific delivery of milk 
on April 12, in tbe absence of some written 
evidence that that speciflc delivery was 
made under the contract." He went on 
to say, '* In the present case there is 
evidence," and he referred to the invoice. 
The authority for the distinction which he 
endeavoured to draw between Laidlaw 
V. Willson * and Ha/rris v. May ^ is to be 
found in the last sentence of Lord Cole- 
ridge s judgment. But I think that that 
sentence does not support the distinction, 
because Lord Coleridge said that his 
decision was that there must be a specific 
warranty with each specific consign- 
ment. 

Now Mr. Justice Wright, in Laidlaw 
V. WiUsan^^ in so many words uses a 
sentence in his judgment which covers 
this case, if we accept it. He said. 
"The word *pure' in the contract of 
Dec. 17, amounts to an agreement as 
an essential part of the contract that 
the lard supplied should be pure, and that 
is, in my opinion, a sufficient warranty 
of its purity within the meaning of the 
section." There is not a word of qualifica* 
tion in that sentence ; it is simply a state- 
ment that an original sale of pure lard 
covers subsequent deliveries. I think 
that statement is in accordance with the 
Act of Parliament, and that it is right ; 
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but, as I have already mentioned, it is in 
conflict with other authorities. 

In Robertson v. Hwrris ^ we had to deal 
with Hofrria v. May ^ and Laidlaw v. 
Willeon^* and during the arguments I took 
it upon myself to adopt the distinction 
which bad been adopted or suggested by 
Mr. Justice Charles, as I thought that 
the two cases were to be distinguished in 
that way. I felt myself bound by Harris 
V. May,^ and I followed, accordingly, that 
decision. Mr. Justice Darling gave his 
judgment agreeing with me ; but it was 
on different grounds. 

When Elliot v. PUcker ' came up for 
decision I was sitting with Mr. Justice 
Bigham, and I think it was owing to his 
industry that the points were again brought 
before me in such a shape that I saw that 
what I had said in Robertson v. Harris ^ 
about the distinction to be drawn between 
Harris v. May * and Laidlcno v. WiUson ^ 
was not correct — it did not follow the 
reasoning of Lord Coleridge's judgment in 
the former case — and after considering 
the cases which were cited to us I agreed, 
as I still do, with the judgment of Mr. 
Justice Bigham. But at that time I 
did not wish to go so far as to say 
that Robertson v. Harris^ must neces- 
sarily be overruled; I was not called 
upon to do that, and there were reasons 
in the judgment of Mr. Justice Darling 
which were different from mine. I now 
think that the decision in Robertson v. 
Harris* was wrong. I think that it 
cannot stand together with Laidlaw v. 
WiUsony^ for it followed the case of Harris 
V. May * ; and, if Harris v. May * is 
wrong, it also must be treated as beiog 
wroDg. In EUiot v. Pilcher ^ Mr. Justice 
Bigham went at considerable length into 
the matter. I do not propose to repeat 
what he t$aid. I accept his reasoning. 
Mr. Justice Darling has said that the 
judgment of Mr. Justice Bigham is obiter 
dictum. It is a very long obiter dictum ; 
it covers the whole case. I quite agree 
that we might have based our judgment 
on Elliot V. Pilcher ^ on the ground that 
section 9 of the Act of 1875 is not one of 
the sections to which section 25 applies ; 
but we did hear the arguments on this 
point, and considered them to the best 
of our ability and gave judgment 



accordingly. It was in no hasty spirit 
that I agreed to that judgment, and I 
think it was right. In his judgment 
Mr. Justice Bigham quoted Farmers and 
Cleveland Dairy Co. v. Stevensonfi I 
myself do not know much about the 
Justice of the Peace, I am not familiar 
with it, but I know it to be quoted here 
as a good journal and a reliable report ; 
but the Law JovmaZ Reports are much 
more familiar to me, and are reports 
which I should be more likely to use in 
my own way ; and I think if I accepted 
the report in the Law Journal in that 
case, it is also conclusive of this case. Mr. 
Justice Hawkins and Mr. Justice Stephen 
were dealing with a case in which there 
was a warranty much as there is in 
the present case, but there was also, 
it is true, a label on each can that was 
delivered. It seems to me clear, if you 
read the report in the Law Journal^ that 
neither Judge placed the slightest reliance 
on the label. I think they were treating 
the Act of Parliament as I do — that there 
is nothing which says you must connect 
the warranty with the delivery. I think 
that is what they had in their minds when 
they said, '* There is a written warranty 
and there is delivery, and that satisfies the 
statute.'* That is almost the whole of the 
judgment of Mr. Justice Hawkins, and 
practically it is the judgment of Mr. 
Justice Stephen. In the report in the 
Justiioe of the Peace^ I must add, there does 
appear mention of the fact that there 
were labels, which statement, of which I 
was not aware, is said to have occurred in 
the judgment of Mr. Justice Stephen. 
So far it may be said that the judgment 
is not conclusive of this matter because 
there was a circumstance there relied 
upon which does not exist here. But 
it appears that, at all events, the major 
part of the reasoning, and of the judg- 
ment, depends not upon these labels but 
on the original warranty. 

I therefore come to the conclusion that 
Laidlaw v. WiUson ^ is a direct authority 
for what I am now saying, as well as 
Elliot V. Pilcher^^ although the decision 
in that case must be taken subject to 
the observation of Mr. Justice Darling 
as to its being obiter dictum. 1 think 
Farmers and Cleveland Dairy Co. v. 
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Stevenson^ also an authority for my 
present judgment, subject to the obser- 
vation which has been made about the 
Law Journal report. In conflict with 
this view I find the case of Harris v. 
Mofy^ also, possibly, though I am not 
prepared to deal with it, the CaUow Park 
Dairy Caae.^^ In the latter case the facts 
were different from those in the present 
case. There were two contracts, and I 
see no reason why the decision in that 
case should be held to be in conflict with 
what [ am now saying. In respect of each 
contract there was something upon each 
consignment which gave some words of 
description or warranty. For these 
reasons I come with much regret to 
the conclusion that I have expressed, 
and I say with regret because it 
is in conflict with the judgment of 
Mr. Justice Darling, and I am afraid 
with the opinion of the Lord Chief Justice. 
But I cannot come to any other con- 
clusion. It is my clear opinion and I am 
bound to express it, and I therefore give 
my judgment accordingly. 

Lord Alvbrstone, O.J. — I think this 
appeal should be allowed ; but, having 
regard to the very clear and, if I may 
say so, well- reasoned judgment of Mr. 
Justice Ridley, one must have con- 
siderable doubt about the matter. It 
seems to me eminently a matter that 
ought to be dealt with by the Legislature. 
My reason for holding that the appeal 
should be allowed is that I think that a 
long series of cases has practically estab- 
lished the proposition that there must be 
a written connection between the war- 
ranty relied upon and the particular 
parcel, and that the decisions which over- 
rule that view canoot be regarded as 
being satisfactory. The words of sec- 
tion 25 of the Act of 1875 aie, "that 
he had purchased the article in question 
as the same in nature, substance, and 
quality as that demanded of him by the 
prosecutor, and with a written warranty 
to that effect." I have no doubt that 
that section was originally framed with 
the idea that the article was an existing 
and ascertained article, and that a war- 
ranty could apply to it. But, having 
regard to the purview and object of the 



statute, I am also clearly of opinion that 
the section was not intended to be con- 
fined to the case of goods which were 
actually in existence at the time ; future 
existing articles and future deliveries 
were intended to be within its purview. 
But, further, the fact that by the 
amending Act of 1899 (62 & 63 Vict, 
c. 51), s. 20, the defendant is to send 
to the purchaser a copy of such war- 
ranty or invoice (the word ** invoice" 
is there for another reason) points, in 
my opinion, to something which could be 
prima facie identified with the article 
which is the subject of the proceedings. 
I share with Mr. Justice Darling (though, 
perhaps, I need not put it quite so 
strongly as he did) the feeling of objection 
to a general contract which might be in 
existence for a great length of time, and 
which would throw upon the purchaser 
difficulty in connecting that contract or 
warranty with the parcel with which he 
had been supplied. The section does 
not, in my judgment, point to an ori- 
ginal right of action ; it does point to 
a specific contract which clearly applies 
to the particular thing in respect of 
which complaint is made. If a lesser 
degree of strictness is to prevail, I think 
it should be dealt with by legislation. 

I will just briefiy (as Mr. Justice Ridley 
has gone so fully into the matter) state why 
I am unable to take the view that any of 
the cases, except £lliot v. Pilcher,^ are 
inconsistent with the view that this 
appeal should be allowed. As to Harris 
V. May ' it is not disputed that, what- 
ever may be the limitation to be put upon 
Lord Coleridge's judgment, he certainly 
did express the opinion that a person 
seeking to protect himself against a 
penalty must shew that be had a proper 
and specific warranty in respect of that 
particular article from the vendor. It is 
possible he may have had a parol state- 
ment amounting to a warranty from the 
vendor each morning the milk was sup- 
plied ; but that would not be sufficient to 
comply with the requirements of the Act. 
Therefore that decision given in 1883 cer- 
tainly recognised that there must be a 
written connection between the warranty 
and the consignment * either there must 
be a written warranty with regard to the 
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cx>nsigDment or somethiDg in writing con- 
necting the general warranty and the 
consignment. With regard to Farmera 
and Cleveland Dairy Go, v. Stevenson^^ I 
cannot agree that by the decision in that 
case Harris v. May ^ was intended to be 
dissented from. According to the Law 
Journal report, the only objection present 
to the mind of the magistrate was as to 
the sufficiency of the word " warranty " 
upon the label, and he considered that 
the label itself constituted a description 
rather than a warranty, and Mr. Justice 
Hawkins said he was not prepared to 
adopt this view if there was a warranty 
to the purchaser of the milk large enough 
to meet the requirements of the statute. 
I understand that observation of Mr. 
Justice Hawkins to be directed to the 
criticism of the magistrate, and, in fact, 
to say that, having regard to the previous 
existing warranty, the word ** warranty " 
upon the label was a sufficient warranty 
with regard to the specific chattel ; and 
therefore, even if we take the judgment 
which Mr. Justice Ridley thinks irt the 
one most to be relied upon, and do not 
refer to the statement of the matter by 
Mr. Justice Stephen as it appears in the 
report in the Justice of the Fecbce, where 
he speaks of each parcel being covered by 
the contract and label, I cannot regard 
that case as in any way qualifying the 
distinct decision in Ha/rrie v. May? 

In Laidlaw v. WilUon* Mr. Justice 
Charles, recognising that there had been 
both a contract as to pure lard and an 
invoice identifying the parcel, decided, 
in the first instance, that a contract 
for " pure lard " was a warranty that 
the lard should be " pure lard " within 
the section, and from his decision upon 
that point I in no way dissent. When he 
criticised or referred to Harris v. May} 
which had been relied upon by the appel- 
lant, he in no way differed from Lord 
Coleridge in thinking that a written 
warranty connecting the parcel was neces- 
sary ; but he read the judgment as shew- 
ing that such a written warranty was 
necessary, for he said, '* I think that what 
he really meant was that it was not such 
a warranty as would cover the specific 
delivery of milk on April 12, in the 
absence of some written evidence that that 



specific delivery was made under the con- 
tract. In the present case there is evidence 
that the particular parcel of lard was 
delivered under the contract, the delivery 
having been accompanied by an invoice 
which describes the lard in the same terms 
as those contained in the contract. The 
invoice, however, is material, not as itself 
containing a warranty of purity, bat as 
earmarking the particular parcel as having 
been delivered under a contract in which 
a written warranty of purity was con- 
tained." So that Mr. Justice Charles 
thought it was necessary, in giving judg- 
ment in Lcndlaw v. Wiilson,^ to state the 
reason why the principle of Harris v. May} 
as he understood it, was satisfied in that 
case. I think that was a recognition of 
the correctness of the decision of Harris 
V. May} at any rate in the limited way 
in which Mr. Justice Charles construed it. 
Mr. Justice Wright did not refer to 
that part of the case at all. The reason 
is obvious There is nothing to shew 
that he dissented from the judgment of 
Mr. Justice Charles; and the reason is 
that the main argument had been as to 
whether the word *' pure " in the original 
contract amounted to a warranty or con- 
dition within the meaning of section 25. 
I therefore think it is impossible to read 
the judgment of Mr. Justice Wright in 
the sense of saying that the original con- 
tract would be sufficient although there 
was no written connection between it and 
the consignment ; and, knowing the accu- 
racy and care of Mr. Justice Wright, if 
he had meant to lay down that proposition, 
in my opinion he certainly would have 
called attention to the isjst that what Mr. 
Justice Charles had said in his j udgmen t was 
not material for the consideration of the 
case. I come next to the case of lorns v. 
Von Tromp [1895]." There the cases of 
Laidlaw v. Willson * and Harris v. May • 
were discussed, and Mr. Justice Cave and 
Mr. Justice Wright again considered the 
matter. There is a passage in the judg- 
ment of Mr. Justice Cave which, at any 
rate, shews to my mind that their view 
of Harris v. May ^ was the same. He 
said : '* No doubt there are some cases in 
which the invoice ought to be looked at, 

(12) 72 L. T. 499 ; sub nom. Jiomi v. Van 
Tromp, 64 L. J. M.O. 171. 
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as in the case of the Farmers and Cleve- 
land Dairy Co. v. Stevenson,^ where milk 
WHS delivered in churns with a label on 
each churn, stating that the milk was 
warranted genuine new milk. It was 
there held that the label did not contain 
a warranty, but merely identified the milk 
as part of the delivery. Not only so, 
but — aA stated by Mr. Justice Charles in 
Laidlaw v. WiUaon* — the judgment of 
Lord Coleridge, O.J. in Harris v. May * 
is to be supported on the ground that, 
although there was a written warranty, 
and although the man was convicted, 
yet he was properly convicted, because 
there was nothing in the nature of a 
label to show that the speci6c delivery 
of the milk then in question was made 
under the contract." The words " in the 
nature of a label " would obviously point 
to an invoice, or other document or letter, 
identifying the delivery with the original 
contract. Then he said, *' Therefore, 
where there is a written warranty the 
label may be looked at for the purpose of 
shewing that the delivery was a delivery 
under the written contract; but where 
there is not a written warranty the label 
by itself does not import one/' That, of 
course, is subject to another qualification, 
that no one can deaJ with every point in 
a judgment. As he says, that label itself 
was a sufficient guaranty or warranty, as 
we pointed out in the Callow Park Dairy 
Case}^ Mr. Justice Wright in lomg v. 
Von Tromp '^ said : "I am of the same 
opinion. It was decided by the case of 
Laidlaw v. Willeon ^ that the word * war- 
ranted ' is not necessary ; but there must 
btt something more than simply passing 
on an article with a label upon it made by 
another person as was the case here. So 
far as I can express what I mean, a war- 
ranty must be some express, individual 
representation from the seller to the 
buyer, forming part of the contract, and 
in writing, given in such a way as not 
necessarily to have reference to the pro- 
visions of this Act, but so as to be an 
essential term in the contract between 
the buyer and the seller." Again, Mr. 
Justice Wright did not refer to what had 
been said by Mr. Justice Cave in the 
earlier part of the judgment, but, looking 
to the peculiar coincidences of those two 



judgments, I cannot for a moment think, 
the case having been twice argued on 
similar points and judgment given by Mr. 
Justice Charles and Mr. Justice Cave, 
that Mr. Justice Wright must be taken 
to have laid down a much wider pro- 
position than the other Judges, and one 
which in the opinion of Mr. Justice Ridley 
would have rendered the early part of the 
judgment, from the point of view we are 
considering, unnecessary. As to the case 
of RoherUon v. Harris,'^ my brother 
Kidley now says he was wrong in that 
case. I venture to think he was not 
wrong. In that case there was a decision 
that, even if the agreement amounted to a 
warranty, there must be some evidence in 
writing to shew that the particular milk 
sold to the appellant was purchased with 
that warranty, and that in the absence of 
that evidence the agreement afibrded no 
defence to the respondent. It is admit- 
tedly a judgment specifically upon that 
point ; Harris v. May ^ was again re- 
ferred to. and the reasoning in that case, 
to which I have called attention, was 
supported. The distinction in Laidlaw 
V. WiUson* as to there being written 
evidence to connect a specific delivery 
was also pointed out. Mr. Justice Ridley 
said : '* If there had been anything written 
in this case to shew that the warranty 
contained in the general agreement for 
the delivery of the milk extended and 
related to the article in question, then 
there would have been enough to satisfy 
the statute. In the absence of that evi- 
dence, it appears to me that the magistrate 
came to the wrong conclusion when he 
said that the defendant who was charged 
with the ofience under this statute had 
brought himself under the provisions of 
section 25." Mr. Justice Darling agreed 
with that and with Laidlaw v. Willson ^ 
and Harris v. May.^ He went into the 
question of how far there could be a war- 
ranty with regard to future specific goods. 
I think he said that there could be a 
warranty with regard to such goods, and 
I think, and have thought from tbe be- 
ginning of this case, that even if counsel 
upon behalf of the appellant were right 
historically with regard to the original 
meaning of the word " warranty," it is 
impossible to conf>true this Act as applying 



Digitized by 



Google 



400 



CASES CONNECTED WITH 



Watts v. Stevens. 

only to existing goods. I have called 
attention to five cases, all of which are 
recognitions of the principle of Harris v. 
May^ and one of them a distinct decision 
that Harris v. May ^ was right. 

With regard to Elliot v. Pitcher,^ but 
for the fact that Mr. Justice Ridley was 
convinced by Mr. Justice Bigham that the 
decision in that case was right, I certainly 
should have thought that it went a great 
deal too far. Laidlaw v. Willson * did not 
lay down the proposition stated in the 
head note to Elliot v. Pilcher^^ and further 
Hwrria v. May * and Robertson v. Harris * 
were not followed. It seems to me that if 
decisions existing for well-nigh twenty 
years are to be overruled, cogent reasons 
ought to be given shewing that they 
were wrong. With all deference to Mr. 
Justice Bigham and his great business 
knowledge, he cannot have had before his 
mind, what was shewn to have been the 
existing practice by a number of ca^es, that 
upon or with each can a document was 
delivered referring either to or repeating 
the original warranty. He cited the judg- 
ment of Lord Coleridge, and said : "I can- 
not see why that warranty " — that was the 
warranty in Harris v. May * — *' was not a 
proper specific warranty in writing which 
satisfied the provisions of the Act. Lord 
Coleridge may possibly have meant that 
there must be some writing to connect 
the article sold with the warranty, and 
attached to the article. But how is that 
arrangement to be carried out 1 Is the 
purchaser to attach it when he receives 
the milk, or is the original vendor to 
attach it to each can as it is delivered % " 
There is also the passage in the judg- 
ment of Mr. JuHtice Bigham : " The 
explanation adopted by the Court seems 
to have been that, in order to make 
a warranty good with respect to par- 
ticular goods under section 25, there must 
be some writing to earmark the goods 
and connect them with the warranty — 
some document describing them so that 
any one reading it might connect the 
warranty with the particular article sold. 
I can find nothing in the Act to make the 
person who sells by retail subject to so 
onerous a condition.'' To make reference 
to a document which will be for this 
purpose a defence in favour of the man 



who has sold adulterated goods, ex hypo- 
thesi assumed to have been pure goods, 
seems to me a most reasonable and proper 
condition unless the statute prevents it 
from applying. 

I only desire to say that I never in- 
tended to express any opinion that Harris 
V. May ^ was wrong from this point of view. 
When Irving v. GaUow Park Dairy ^* 
and Bacon v. Callow Park Dairy ^^ came 
before Mr. Justice Channell, Mr. Justice 
Darling, and myself, we all thought there 
was a sufficient warranty in the label, and 
we held that the word " warranty " need 
not be used ; we also held that the verbal 
contract would suffice for the purpose of 
creating a liability between the retailer 
and the original vendor ; but we said that 
the warranty which was connected with 
each delivery was sufficient to satisfy the 
fulfilment of the statute. In that \iew 
we never intended — at least, I never 
did — to put any qualification or limi- 
tation on the true view of Harris v. 
May,^ What I did say was, having 
regard to more recent decisions: "I doubt 
whether Harris v. May ^ can be regarded 
as law. If it was meant to lay down any 
general principle, it has certainly been 
quali6ed by later cases. I have come to 
the conclusion that in both cases here 
the purchaser had purchased the milk in 
question as the same in nature, sub- 
stance, and quality as that demanded of 
him by the prosecutor, and had in each 
case had a written warranty to the same 
effect." When it is remembered that this 
was in reference to a memorandum or 
label which was on each churn, it cannot 
be said that it supports the inference that 
there need be no written connection 
between the warranty and the consign- 
ment, and Mr. Justice Darling gave 
judgment to the same effect. 

I have come to the conclusion that the 
opinion of Mr. Justice Bigham in BUiot v. 
PilcheTy^ not strengthened by the fact that 
Mr. Justice Ridley had taken a different 
view in the previous case, Robsrtawi v. 
Harris,^ is not sufficient to make us 
override or decline to act upon the long 
current of cases in which this practice has 
been recognised. I think there was no 
evidence to enable the Justices to say that 
the provision of section 25 was fulfilled, 



Digitized by 



Google 



THE DUTIES OF MAGISTflATES. 



401 



Watts v, Stbvbns. 
and that this appeal shoald be allowed. 
The Oase must go back with a request to 
convict. 

Appeal Mowed, Case remitted. 



Solicitors— Sir R. Nicholson, for appellant; 
B. B. Gee, agent for A. T. Backnall, Rickmans- 
worth, for respondent. 



[Beported by J, E, Aldoua^ Esq., 
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Malkin v. Regbm. 



Walton, J, 
1906. 
July 23. Aug, 

[75 L. J. K.B. 884.] 
Licensing Law — Benewal — Report hy 
Justices to Quarter Sessions — Provisional 
Renewal — Renewal of Licence Refused — 
Compensation — Contribution to Compen- 
sation Fund — ** Existing on-licence re- 
newed " — Provisional Renewal not an 
Ordinary RenetocU — Holder of Provisional 
Licence not Liable for Contribution to 
Compensation Fund — Licensing Act, 1904 
(4 JSdw, 7. c. 23), M. 1, 3, 6, and 9— 
Licensing Rules, 1904, rules 41 amd 42. 

The provisional renewal, by the Justices 
of a Heensing district under ride ^l of the 
Licensing Rules, 1904« of an on-licence ex- 
isting at the date of the passing of the Licens- 
ing Act, 1904, the renewed of which has been 
referred with a report to quarter sessions 
for the purposes of compensation, is not a 
renewal vnthin the meaning of section 1, 
svh-section 1 of the Licensing Act, 1904, 
and therefore the holder of such a pro- 
visional renewal is not liable to pay the 
charges imposed by the quarter sessions in 
respect of aU existing on-licences renewed 
wUhin ^mr area, for the purpose of estab- 
lishing a compensation find. 

Special Case upon a petition of right 
praying that payment may be ordered to 
be made to the suppliant, George Henry 
Malkin, of the sum of 6/. paid by or on 
behalf of the suppliant to the Commis- 
sioners of Inland Revenue on October 23, 



1905, under the particular circumstances 
set out in the Case. 

The material facts set out in the Case 
were as follows : The suppliant, previously 
to February 10, 1905, was the holder of 
a licence for a public-house known as the 
Crooked Billet, in the city of Sheffield, 
and this licence was an existing licence 
on February 10, 1905. 

At the general annual licensing 
sessions for the city of Sheffield, held on 
February 10, 1905, the suppliant made 
application for the renewal of the licence ; 
but the Justices, on the consideration by 
them, in accordance with the Licensing 
Acts, 1828 to 1902, of the application, 
were of opinion that the question of the 
renewal of the licence required considera- 
tion on a ground other than those on 
which the renewal of an existing licence 
could be i*efused by them within the 
Licensing Act, 1904, s. 1 ^ — namely, 

(1) Licensing Act, 1904, s. 1, sub-s. 1 : ** The 
power to refuse the renewal of an existing on 
licence, on any ground other than the ground 
that the licensed premises have been ill con- 
dacted or are siracturally deficient or stractur- 
ally an suitable, or grounds connected with the 
character or fitness of the proposed holder of 
the licence, or the ground that the renewal 
would be void, shall be vested in Quarter 
Sessions instead of the justices of the licensing 
district, but shall only be exercised on a refer- 
ence from those justices, and on payment of 
compensation in accordance with this Act. . ." 

Sub-section 2 : " Where the justices of a 
licensing district, on the consideration by them, 
in accordance with the Licensing Acts, 1828 to 
1902, of applications for the renewal of 
licences, are of opinion that the question of the 
renewal of any particular existing on licences 
requires consideration on grounds other than 
those on which the renewal of an existing on 
licence can be refused by them, they shall refer 
the matter to Quarter Sessions, together with 
their report thereon, and Quarter Sessions 
shall consider all reports so made to them and 
may, if they think it expedient, after giving 
the persons interested in the licensed pre- 
mises and, unless it appears to Quarter Ses- 
sions unnecessary, any other persons appearing 
to them to be interested in the question of the 
renewal of the licence of those premises (in- 
cluding the justices of the licensing district), 
an opportunity of being heard and, subject to 
the payment of compensation under this Act, 
refuse the renewal of any licence to which any 
such report relates." 

Section 3, sub-section 1 : ** Quarter Sessions 
shall, in each year, unless they certify to the 
Secretary of State that it is unnecessary to do 
2E 



Digitized by 



Google 



402 



CASES CONNECTED WITH 



Malkin v. Reoem. 

upon the ground that the licence was 
not required, and they referred the 
matter of the said application for re- 
newal to quarter sessions, together with 
their report thereon, under the provisions 
contained in the said Act and section. 

The Justices, on February 10, 1905, 
granted a provisional renewal of the 
licence to the suppliant under rale 41 of 
the Licensing Rules, 1904.^ 

80 in any year, for the purposes of this Act 
impose, in respect of all existing on licences 
renewed in respect of premises within their 
area, charges at rates not exceeding and 
graduated in the same proportion as the rates 
shown in the scale of maximam charges set 
oat in the First Schedule to this Act.'* 

Sub-section 2 : " Charges payable under this 
section in respect of any licence shall be levied 
and paid together with and as part of the 
duties on the corresponding excise licence, 
but a separate account shaJl be kept by the 
Commissioners of Inland Revenue of the 
amount produced by those charges in the area 
of any Quarter Sessions, and that amount shall 
in each year be paid over to that Quarter 
Sessions in accordance with rules made by the 
Treasury for the purpose." 

Section 6 : '' A Secretary of State may make 
rules for carrying into effect this Act and may 
by those rules amongst other things — (a) pro- 
vide for the provisional renewal of licences 
which are included in reports of the justices 
of a licensing: district under this Act, and for 
consultation with those justices as to their 
reports, and for the time and manner of the 
consideration of those reports and of the pay- 
ment of compensation ." 

Section 9, sub-section 4 : "In this Act — . . . 
the expression ' existing on licence ' means an 
on licence in force at the date of the passing 
of this Act and includes a licence granted by 
way of renewal from time to time of a licence 
so in force, whether such licence continues to 
be held by the same person or has been or 
may be transferred to any other person or 
persons." 

(2) Licensing Rules, 1904, rule 34 : "As soon 
as may be after the shares in which the amount 
of compensation money is to be divided have 
been settled, the compensation authority shall 
send notice to the persons entitled to com- 
pensation that the compensation money is 
payable, and tix a day, not less than two weeks 
nor more than six weeks after the date of the 
notice, for the payment of the amount of the 
respective shares in the compensation money." 

Rule 41 : " Where, under section one of the 
Act, the renewal authority refer the question 
of the renewal of a licence to the compensation 
authority, the renewal authority shall grant 
the renewal of the licence in accordance with 
the terms of the application, but shall insert in 



On May 8, 1905, the quarter sessions 
refused the renewal to the suppliant of 
the licence, subject to the payment of 
compensation in accordance with the pro- 
visions contained in section 1 of the 
Licensing Act, 1904. 

No date was fixed under rules 34 to 36 
for the payment of compensation money^ 
and the licence so gi^anted to the sup- 
pliant — namely, the provisional licence — 
was in force on October 10, 1905, on 
which day payment of the Excise duties 
in respect of the licence so provisionally 
in force became due, aad the suppliant 
was desirous to pay the same upon 
October 23, 1905, that being the day 
duly appointed for the purpose. 

Before October 23, 1905, a demand 
note was served upon the suppliant on 
behalf and in the name of the Oommis- 
sioners of Inland Kevenue for payment 
by the suppliant not only of the Excise 
duties payable in respect of the said pro- 
visional licence, but also of a sum of 
money — to wit, 6L — which was alleged 
by and on behalf of the Commissioners 
to be leviable and payable as being a 
charge imposed in raspect of an existing 
on-licence renewed under the provisions 
of section 3 of the Licensing Act, 1904. 

On October 23, 1905, notice was given 
to the Commissioners that the suppliant 
was ready and willing to pay 3^. 15*. 3<£., 
the amount of the Excise duties, but the 
Commissioners refused to receive the 
same, or to issue the Excise licence in 
respect of the said provisional licence 
held by the suppliant, unless the sum oi 
6/. were also paid, and thereupon the 
suppliant caused to be paid to the Com- 
missioners the sum of 6/., and at the 
same time caused to be served upon them 
notice in writing whereby he claimed 

the licence a statement as to the renewal of 
the licence being provisional." . 

Rule 42 : "If the compensation authority 
refuse the renewal of any licence the renewal 
of which is provisional, or, in a case where the 
renewal is provisional in consequence of the 
reference to the compensation authority of the 
question of the transfer of the licence, refuse 
the transfer of the licence, the licence shall 
cease to have effect as from the expiration of 
the seventh day after the date fixed under 
these rules for the payment of the compensa- 
tion money." 
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that the said sum of 6^. demanded as 
payment to the compensation fund under 
the Licensing Act, 1904, was not in ]aw 
payable, and that the said sum so paid was 
paid by him under protest and without 
prejudice to his right to recover the 
same. 

The Commissioners retained the sum 
of 6/., and refused to return or repay the 
same to the suppliant. 

The compensation money paid to the 
suppliant under the Licensing Act of 
1904 was paid on December 23, 1905, 
and the provisional licence ceased to have 
any effect as from the seventh day after- 
wards, in pursuance of rule 42 made 
under the Licensing Act, 1904, s. 6. 

The suppliant claimed that he was 
entitled to have repaid to him the said 
sum of 6/., as being unlawfully demanded 
from him as a condition of the accept- 
ance by the Commissioners of the Excise 
duties, and of the issuing to him of the 
Excise licence to which he claimed he 
was entitled without payment lieing re- 
quired from him of any sum as being a 
charge imposed in respect of an e^cisting 
on-licence under the provisions of the 
Licensing Act, 1904, s. 3. 

In the alternative, and if it should be 
held that the said sum of 6^. was in law 
payable by the suppliant to the Commis- 
sioners, then the Huppliant claimed that, 
the said sum of 6/. being in the hands of 
the Commissioners, he was entitled to 
have a repayment made to him in respect 
of a rebate or allowance, which should be 
calculated proportionately to the following 
periods — namely, from October 10 to 
December 30, 1905, during which time 
the provisional renewal of the licence re- 
mained in force ; and secondly, from De- 
cember 30, 1905, to October 10, 1906, the 
said provisional licence having ceased to 
exist or have effect on December 30, 
1905, as before mentioned. 

The questions for the opinion of the 
Court were whether the suppliant was 
entitled to have payment made to him of 
the sum of 61. as claimed, or whether he 
was entitled to the rebate which in the 
alternative he claimed. 

The Licensing Act of 1904 was passed 
on August 15, 1904, and came into 
operation on January 1, 1905 ; and the 



quarter sessions having jurisdiction in 
this case passed a resolution on Janu- 
ary 20, 1905, imposing a charge at the 
maximum rate referred to in the schedule 
to the Act in reapect of premises within 
their area. 

Avan/y K,G, {HextaU with him), for 
the suppliant. — A licence which has 
been provisionally renewed, solely for the 
purpose of compensation being awarded 
if the licence should be extinguished, is 
not an " existing on-licence renewed ** 
within the meaning of section 3, sub- 
section 1 of the Licensing Act, 1904. 
The suppliant is entitled to succeed be- 
cause on October 10, 1905, when the 
Excise duties became payable, this licence 
was not an " existing on-licence renewed." 
The licence was referred by the Justices 
to quarter sessions on February 10, and 
quarter sessions on May 8 decided that 
the renewal should be refused ; therefore 
from that date the licence ceased to be 
an existing on-licence renewed within 
the meaning of the Act. The only 
ground for the contention that this 
licence was on October 10 an existing 
on-licence renewed, is that at that date 
the provisional renewal was in force ; but 
that renewal is a separate and distinct 
thing from the renewal contemplated in 
section 3. That provisional licence is 
merely an authority to the licensee to 
continue his business till the compensa- 
tion money is paid. This charge, although 
fixed in January, was not payable till 
October 10, when it became payable as 
part of the Excise duties for the succeed- 
ing year from October 10, 1905, till 
October 10, 1906. If the compensation 
money had been paid prior to October 10 
it could not be contended that this was 
an existing on-licence renewed on Octo- 
ber 10, because "existing on-licence'' 
must mean existing when the charge 
becomes payable. This licence never 
was renewed, because, as soon as the 
Justices decided that the renewal of 
this licence required consideration on the 
ground mentioned by them, they ceased 
to have power either to renew or refuse 
the licence. They were bound to refer it 
to quarter sessions under section 1, sub- 
section 2. 

2E2 
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[Walton, J. — The position is this : 
the provisional renewal granted by the 
Justices on February 10 might have been 
a good licence for the whole year if the 
quarter sessions had decided not to refuse 
the renewal. But after the refusal to 
renew on May 8 it ceased to be a licence 
for the year and became a licence merely 
enabling the licensee to carry on business 
till the compensation money was paid.] 

That is so. This provisional renewal 
is very analogous to a protection order 
under the Licensing Acts. The Excise 
licence is the authority to caxry on the 
business ; this provisional renewal autho- 
rised the application for an Excise licence 
until the compensation money was paid. 
Under the Excise Act, 1825, s. 24, if the 
term for which the certificate of the 
Justices is granted expires before the ex- 
piration of the year, the licensee can get 
a proportionate rebate; but there is no 
corresponding power to remit or make a 
rebate of any part of this compensation 
charge. If the contention of the Grown 
is correct, the suppliant will have to pay 
a charge for the succeeding year during 
which he is not carrying on business, while 
the Legislature has recognised his right to 
have back part of the Excise duty. Under 
the definition of ''existing on-licences '' in 
the definition section are included those 
licences which are in existence at the 
date of the passing of the Act and are 
from time to time renewed ; and a licence 
from time to time renewed , according to 
the ordinary meaning of the words, means 
a licence renewed from year to year. This 
statute, which imposes a charge on the 
subject, must be strictly construed against 
the party in whose favour the charge is 
imposed — see per Field, J., in Beg. v. 
Barclay [l88l].^ The whole argument 
can be summed up in this — that a licence 
the renewal of which was refused on 
May 8 cannot be said on October 10 
following to be an "existing on-licence 
renewed '' within the meaning of the Act. 

The Attorney -General {Sir J, Lawson 
WaUony KC) and W. Finlay, for the 
Crown. — This is not a question of im- 
posing a tax, but of the method of levy- 
ing a rate for the benefit of the persons 
who pay the rate as members of a class. 
(3) 51 L. J. M.C. 27 ; 8 Q.B. D. 306. 



The whole question is whether they come 
within the provisions of the Act which 
imposes that charge. The de6nition sec- 
tion is important on the point whether 
the licence was an existing on-licence on 
the date when the Act came into opera- 
tion. Under the Act existing on-lioencee 
which were in force at the date when the 
Act came into operation had an equitable 
claim to renewal to which the Act gave 
statutory recognition subject to certain 
provisions, one of which was that existing 
on-licences, which became protected by 
the Act as from January 1, 1905, should 
contribute towards the compensation 
fund. This licence bad the benefit of the 
protection as from January 1, 1905, and 
therefore from that date became subject 
to the obligation to contribute to the com- 
pensation fund. There is no foundation 
for the argument that the right to sell 
excisable liquor after April 5 ceased to be 
a right to sell under a licence at all, 
owing to the order of February 10, and 
became a right to sell under something 
in the nature of a protection order. The 
true view is that the Justices at the 
annual general licensing meeting have 
power under section 1 to renew the 
licence, but that they renewed it subject to 
the jurisdiction which is given to quarter 
sessions to take that licence away. The 
language of the sections and the rules 
made under the Act contemplates that the 
order of the Justices should have this 
effect. Therefore, the provisional licence 
which was granted in February would 
operate for twelve months if nothing was 
done by quarter sessions; and quarter 
sessions are not bound to do anything. 
The compensation money was not paid till 
December, therefore the licensee had the 
protection given by the Act for a whole 
year, and there is nothing inequitable in 
his being called upon to pay his contribution 
to the compensation fund on October 10, 
as the contribution to the fund becomes 
due the moment the renewal takes place. 
'* Existing on-licences renewed " means 
licences which exist at the date the reso- 
lution was passed ; the Justices cannot 
impose a charge upon any licence which 
has lapsed before the charge is made. 
Directly the Excise officers receive these 
contributions to the compensation fund 
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they are handed over to quarter seesions ; 
therefore the Inland Revenue are not in 
a position to entertain any claims for the 
return of the money. Whereas in the 
case of the Excise duties the money is 
retained by the Revenue. There is 
nothing in the Act to justify the con- 
tention that the charge does not become 
due till October, and then extends till the 
October in the following year. The true 
view is that the charge is imposed in 
January and extends to the January in the 
following year, but that it is not collected 
till October as a matter of convenience. 

[Walton, J. — This charge is not an 
annual charge, and has nothing to do 
with the licensing year. It has reference 
to the length of the interest that is given 
up. The only thing that is taken into 
account is the duration of the interest in 
the premises which the licensee has.] 

There is no reason why the contribution 
to the fund should not be made at any 
time during the year without reference to 
the date at which the licence may come to 
an end, for it is impossible to indicate the 
reason when a non-renewed licence may 
cease to exist. If the contention on 
behalf of the suppliant is correct, the 
question as to settling the amount of the 
compensation money may be indefinitely 
postponed by various appeals, during 
which time no payments to the compensa- 
tion fund need be made on the ground 
that there is no existing on-licence re- 
newed in respect of the premises ; but this 
cannot have been the intention of the 
Legislature. The Act does not say the 
contribution to the fund shall be paid in 
advance, but simply it shall be paid in 
October; and there is nothing to shew 
that it was not a payment due from the 
previous January. A licence which is 
effective for all purposes until the com- 
pensation money is paid is an '' existing 
on-licence," and there is no reason why 
the charge should not have been paid in 
October. 

Avory, JT.C.in reply. — A licence which 
was an existing on-licence when the 
Licensing Act was passed in August, 1904, 
could not be renewed until February, 1905 ; 
and therefore, if the contention on behalf 
of the Crown is correct, quarter sessions 
might in January, 1905, impose this 



charge upon a licence which had not yet 
been renewed, and which could not have 
been renewed at that date. Such an 
argument gives no effect to the word 
** renewed " in section 3, and it is a well- 
known rule that in construing a statute 
effect must be given to every word of it. 
The charge was imposed not upon all 
licences existing on August 15, 1904, but 
upon all those licences which have to be 
renewed, otherwise the Act would have 
said simply **on all existing licences." 
But the Act has expressly referred to these 
licences as both existing and renewed. 

This charge is not an imposition 
upon the licence-holder in consideration 
of the trade he has been allowed to carry 
on there, but it is a charge which, either 
in whole or in part, ultimately f&lls upon 
the owner of the house. 

Cur. adv, vuU, 

Aug, 7. — Walton, J. — The question 
which arises in this case is one of some 
general importance as to the construction 
of section 3, sub- section 1 of the Licensing 
Act, 1904. The scheme of that Act is 
shortly as follows : With regard to exist- 
ing licences — ^that is to say, licences existing 
on the day when the Act was passed — 
namely, on August 15, 1904— certain pro- 
visions were made, and it is stated that 
licences then in existence, so long as they 
remain in existence, form a particular class 
of licences to which certain special privi- 
leges attach. Licences granted after 
August 15, 1904, stand on a different 
footing, to which I need not further refer. 
The licence in question in the present 
case was in existence on August 15, 1904. 
With regard to such a licence, that is a 
licence then existing. The Licensing 
Act, 1904, in the first place provides, 
by sub- section 1 of section 1, that the 
power to refuse the renewal of such a 
licence "on any ground other than the 
ground that the licensed premises have 
been ill -conducted or are structurally 
deficient or structurally unsuitable, or 
grounds connected with the character or 
fitness of the proposed holder of the 
licence, or the ground that the renewal 
would be void, shall be vested in Quarter 
Sessions instead of the justices of the 
licensing district, but shall only be 
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exercised on a reference from those justices 
and on payment of compensation in accord- 
ance with this Act." Then by sub -sec- 
tion 2 it is provided that ** Where the 
justices of a licensing dibtrict, on the con- 
sideration by them, in accordance with 
the Licensing Acts, 1828 to 1902, of 
applications for the renewal of licences, 
are of opinion that the question of the 
renewal of any particular existing on 
licences requires consideration on grounds 
other than those on which the renewal of 
an existing on licence can be refused by 
them," referring to sub-section 1, '^ they 
shall refer the matter to Quarter 
Sessions, together with their report there- 
on," and quarter sessions shall consider 
it, and shall hear all proper parties, and 
may, '^ subject to the payment of compen- 
sation under this Act, refuse the renewal 
of any licence to which any such report 
relates." Then, where the renewal is so 
refused, compensation has to be paid in 
a certain way. Then the section which 
is more directly important for the 
purposes of this case is section 3, 
sub-section 1, the marginal note of 
which is " Financial Provisions." It 
provides the means by which a fund 
may be created out of which com- 
pensation for licences, the renewal of 
which has been refused under the provi- 
sions which I have already referred to, 
may be paid. Section 3, sub-section 1, 
provides that " Quarter Sessions shall, in 
each year, ... for the purposes of this 
Act impose, in respect of all existing on 
licences renewed in respect of premises 
within their area, charges" at certain 
rates. And sub-section 2 provides that 
*' Charges payable under this section in 
respect of any licence shall be levied and 
paid together with and as part of the 
duties on the corresponding excise licence, 
but a separate account shall be kept by 
the Commissioners of Inland Revenue of 
the amount produced by those charges." 
The Secretary of State, by section 6, is 
empowered to "make rules for carrying 
into effect this Act and may by those 
rules amongst other things — (a) provide 
for the provisional renewal of licences 
which are included in reports of the justices 
of a licensing district under this Act, 
and for consultation with those justices 



as to their reports, and for the time and 
manner of the consideration of those reports 
and of the payment of compensation.'^ 
The important point is that the Act of 
1904 in this sec^tion provides indirectly — 
that is, through the powet* given to the 
Secretary of State to make rules — for the 
provisional renewal of licences, the ques- 
tion of the renewal of which has been 
referred by the Justices of the licensing 
district to quarter sessions under section 1 
of the Licensing Act of 1904. An inter- 
pretation of the expression '* existing on- 
licence " is given in section 9, sub-section 4^ 
and according to that definition an exist- 
ing on-licence for the purposes of this 
Act means a licence which did exist on 
August 15, 1904, and which continues to 
exist by being renewed or transferred 
from time to time in the ordinary course 
of things. So long as it exists in that 
way, by renewal or transfer or both, and 
its life is, so to speak, unbroken, it belongs 
to the class to which I have referred — 
namely, existing on-licences — that, is, on- 
licences which existed on August 15, 1904» 

The rule which was made by the Secre- 
tary of State with regard to the provi- 
sional renewal of licences provided in 
effect that where the question of the 
renewal of a licence was referred to- 
the compensation authority the renewal 
authority should grant a provisional re- 
newal of the licence. 

The Licensing Act came into operation 
on January 1, 1905, and on some date in 
that month the quarter sessions having 
jurisdiction for the purposes of this case 
did impose a charge in respect of pre- 
mises within their area under section 3 ; 
and if that charge is imposed and 
falls upon the premises of the suppliant^ 
then the charge is 6^., and was properly 
demanded by the Commissioners of Inland 
Revenue, and thn suppliant is not entitled 
to have it repaid to him. If the chaise 
imposed by the quarter sessions is a charge 
which does not fall on the suppliant or 
on the premises in respect of which the 
question has arisen, then the 61. was 
improperly demanded by the Commis- 
sioners of Inland Revenue, and the sup- 
pliant will be entitled to have it back. 
The question is whether the charge 
imposed by quarter sessions in January, 
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1905, is a charge which attaches to the 
suppliant's licence. 

Now to what licences does the charge 
attach when made by quarter sessions? 
That depends on the meaning of the 
words of sub-section 1 of section 3 : 
*' Quarter Sessions shall, in each year, . . . 
impose^ in respect of all existing on 
licences renewed *' the charges in question ; 
and therefore the question is, Was the 
suppliant's licence an " existing on-licence 
renewed " ) It was an existing on-licence. 
It was a licence which was in existence 
on August 15, 1904, and had not been in 
any way lost ; but the charge made in any 
year was not imposed absolutely on all 
licences which existed on August 15, 1904. 
If that had been the intention of the 
section, of course the words would ha^e 
been '* in respect of all exiHting on- 
licences '' merely, but the charge falls 
upon '' all existiog on-licences renewed." 

One must remember, of course, that 
this section applies not merely to the year 
1905, but applies from year to year as 
long as there are any licences still existing 
which were existing on August 15, 1904 ; 
and therefore what the section says is 
that in each year the quarter sessions 
shall make a charge for the purpose of 
providing the compensation fund, and 
such charge shall be imposed on all 
licences which existed on August 15, 1904, 
and still exist and which are renewed. 
Now that, I think, must mean which 
are renewed in the year in respect of which 
the charge is made. The charge may be 
imposed in January ; it may, perhaps, be 
imposed later on in the year. The year 
may run from October 10 to October 10 or 
from January 1 to January 1. It is not 
necessary to decide that for the purpose 
of this case ; but in each year the quarter 
sessions has to impose this charge, and 
for that year it falls upon all the existing 
licences within the area which existed on 
August 15, 1904, and have been renewed 
from time to time, and which are renewed 
in the year in respect of which the charge 
is made. 

Now was this licence renewed in the 
year 1905 ? I will assume for the moment 
that the year referred to in section 3, 
sub-section 1, is from January 1 to 
Januaiy 1. It does not matter whether 
it is from January 1 to January 1, 



or from October 10 to October 10 ; 
but, assuming for the purposes of this 
judgment that it is from January 1 
to January 1, that means in the year 
1905. Was this licence renewed in the 
year 1905? The answer, I am afraid, is 
that it was and it was not, and hence the 
difficulty of deciding this case. The re- 
newal was undoubtedly refused by the 
quarter sessions on the date I have men- 
tioned, which was May 8. It was re- 
fused ; the licence was not renewed in the 
ordinary sense. The renewal was refused 
— undoubtedly refused. By sub-section 2 
what the quarter sessions could do was to 
refuse— in the very words of the statute 
—the renewal of the licence, and they did 
refuse it. So the renewal of the licence 
was undoubtedly refused ; but then on the 
other hand it was equally undoubtedly 
granted, because on February 10, under 
rule 41, the Justices of the licensing 
district did grant a renewal of the licence. 
They granted it in the terms of the appli- 
cation, which was an ordinaiy application 
for renewal, but they inserted in the 
licence so granted a statement as to the 
renewal of the licence being provisional. 
So that in that sense the licence was 
renewed, and, if the quarter sessions had 
come to a different conclusion and had 
thought there were no proper grounds 
for refusing the renewal of the licence, 
then the provisional renewal would have 
become an absolute and unconditional 
renewal for twelve months. No further 
renewal would have had to be made ; so 
that in a sense, undoubtedly, the licens- 
ing Justices did renew the licence on 
February 10. But was that a renewal 
within the meaning of section 3, sub- 
section 1 ? It was certainly not an ordi- 
nary renewal. An ordinary renewal of a 
licence is a renewal of a licence from 
April 5 to April 5 for a year between 
those dates. This certainly was not a 
renewal of that kind. What was it? 
When one comes to analyse it and con- 
sider it carefully, it was no doubt an 
absolute renewal until the quarter ses- 
sions dealt with the question referred to 
them with regard to this licence by the 
Justices of the licensing district. It was 
until, we will say. May 8, no doubt, 
an absolute renewal of the licence and 
gave authority to the suppliant to sell 
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intoxicating liquors on those premises until 
that date, absolutely and unconditionally. 
If the quarter sessions did not interfere 
and did not refuse to renew the licence, 
then it became a renewal, no doubt, for 
the full year from April 5 to April 5 ; but, 
if the quarter sessions did, what they in 
fact did in this case, refuse the renewal, 
then the renewed licence did not cease to 
operate as an authority to sell, but it was 
a renewal of an authority to sell, not for 
the year until April 5, but only uotil 
seven days after the compensation money 
had been paid ; because by rule 42 it is 
provided that '^ If the compensation au- 
thority " — that means the quarter sessions 
— "refuse the renewal of any licence the 
renewal of which is provisional, . . . the 
licence shall cease to have effect as from 
the expiration of the seventh day afrer 
the date fixed under these rules for the 
payment of the compensation money/' 
So that, in fact, this licence never was 
renewed in the ordinary sense for the 
twelve months from April 5 to April 5. 
Nothing was granted except what may be 
called a provisional licence, and a licence 
for a period which was conditional upon 
the date when the compensation money 
was paid : it might be much less than a 
year, it might possibly extend for the 
whole year, but it was entirely conditional 
and provieionnl. 

Now was that a renewal within the 
meaning of section 3, sub-section 11 I 
have come to the conclusion that it was 
not. In my opinion the sub-section 
means that the charge is to fall each year, 
as I have said, not merely in 1905 but in 
any subsequent year, upon all existing 
licences existing in that year and which 
in that year are renewed. I think by 
" renewed " there is meant licences which 
are renewed in the ordinary sense — not 
licences the renewal of which is refused ; 
and that being so, I think that the sup- 
pliant is entitled to succeed and there 
ought to be judgment for him. 

Judgment far suppliant. 

Solicitors — Pitman & Sons, agents for Chambers 
& Son, Sheffield, for sappliant ; Solicitor of 
Inland Revenae, for Crown. 

[Reported by R. Franklin Stubbing^ Esq.^ 
Barri^ter-at- Law. 



z' Ashby's Cobham Bkewbbt 
Eenkedt, J. I Co. (Oeown, Oobham), 

1906. j Ex parte. 
May 30, 31. S Ashby's Staines Brewery 
July 24. I Co. (Hand and Spear, 
V Woking), Ex parte. 
[75 L. J. K.B. 983.] 
Ltcensing Law — CompenMUion/or Non- 
Renewal of Licence — Principles of Assess- 
ment— Finance Act, 1894 (57 <^ 68 Viet, 
e, 30), «. l—LicefnsingAct, 1904 (i^Edw, 7. 
c. 23), s. 2. 

In assessing the amount of eompensa- 
turn payable under section 2 rf the Licen- 
sing Act, 1904, on the non-renewal of an 
existing on-licence, the tribunal has to find 
the price of the licensed premises in the 
open 7na/rket^ add to that amount the 
depreciation (if any) of the trade fixtures, 
and deduct from the total sum so arrived 
at the price which the premises u)ouJd fetch 
in the open market if unlicensed. In €U- 
certaining the price the licensed premises 
wotUd fetch in the open market evidence is 
admissible of the amount and qtuiUty oj 
the liqyuors supplied to the house over such 
a period of time as wiU serve to exclude 
the risk of erroneous inference due to the 
influence of purely temporary or accidental 
circumstances; such evidence, however, 
must be evidence of the profit which would 
be made ordinarily and normally, not oj 
profit arising from causes pur^ personal 
to the tenant, or from other peculiar advan- 
tages. Evidence is also admissible of the 
position and structural condition of the 
premises and of the condition and probable 
future of the district in which they are. 
To the estimate of the annual profit has to 
be added, in order to get a basis for the 
calculation of the market value of the 
premises, the rent which may be obtained 
from the tenant — that is, the rack-rent if 
the premises are let at a rack-rent, or, if 
the house is a tied house, the annwil sum 
the tCTiant would be willing to pay in anti- 
cipation of the profits likely to be derived 
from the sale of liquors supplied to him by 
the bretcers. The annual rent and annual 
profit having been ascertained, eaeh of these 
has to be capitalised, but the number of 
years purchase will vary with the cha- 
racter of the premises J the circumstances of 
the locality, the prospects of the improvement 
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of the buaineas done in the partietdar 
promiaes, the general state of the liquor trctde^ 
and the competition in the market for the 
acquieiiion of this close of property ; and 
ike assessing tribunal must in each case of 
dispute decide according to the weight of 
the evidence of competent witnesses. To 
the amwunt of compensation so arrived at 
no sum can be added in respect of the 
tenants interest in the premises. 



Two petitions by way of appeal from 
the valuations mside by the Commis- 
sioners of iDlaDd Kevenue under the 
liicensing Act, 1904,^ of two licensed 

(1) Licensing Act, 1904, s. 2, sab-s. I : 
" Where quarter sessions refuse the renewal of 
an existing on-licence under this Act, a sum 
equal to the difference between the value of the 
licensed premises (calculated as if the license 
were subject to the same conditions of renewal 
as were applicable immediately before the 
passing of this Act and Including in that value 
the amount of any depreciation of trade fix- 
tures arising by reason of the refusal to renew 
the license) and the value which those pre- 
mises would bear if they were not licensed 
premises, shall be paid as compensation to the 
persons interested in the licensed premises." 

Sub-section 2 : ** The amount to be so paid 
shall, if an amount is agreed upon by the 
persons appearing to quarter sessions to be 
interested in the licensed premises and is 
approved by quarter sessions, be that amount, 
and in default of such agreement and ap- 
proval shall be determined by the Commis- 
sioners of Inland Revenue in the same manner 
and subject to the like appeal to the High 
Court as on the valuation of an estate for the 
purpose of estate duty, and in any event the 
amount shall be divided amongst the persons 
interested in the licensed premises (including 
the holder of the license) in such shares as 
may be determined by quarter sessions : Pro- 
vided that in the case of the license holder 
regard shall be had not only to his legal interest 
in the premises or trade fixtures but also to 
his conduct and the length of time during 
which he has been the holder of the license, 
and the holder of a license, if a tenant, shall 
(notwithstanding any agreement to the con- 
trary) in no case receive a less amount than he 
would be entitled to as tenant from year to 
year of the licensed premises." 

Finance Act, 1894, s. 7, sub-s. 5: **The 
principal value of any property [for the pur- 
poses of estate duty] shall be estimated to be 
the price which, in the opinion of the Com- 
missioners, such property would fetch if sold 
in the open market at the time of the death of 
the deceased. . . /' 

Sub-section 8 : ** Subject to the provisions of 
thU Act, the value of any projierty for the pur- 



FARTE. 

premises known respectively as the Grown, 
Oobham, and the Hand and Spear, 
Wokiog. 

In the case of the Crown the peti- 
tioners were Ashby's Oobham Brewery 
Oo., Lim.) the owners of the premises, 
who alleged that at all material times 
those premises were fully licensed ; that 
the licence in force was an existing on- 
licence within the meaning of the Licens- 
ing Act, 1904; and that they were per- 
sons entitled to compensation under that 
Act and the Licensing Rules, 1904. 

The tenant of the Orown was Charles 
Ilawson, who was the holder of a full 
seven-days licence. He held under an 
agreement dated October 4, 1887, on a 
yearly tenancy, the rent being 20^. a year 
free from all rates. The tenancy was 
determinable at any time on one month's 
notice. The Crown was a tied house for 
beer, and it appeared that the licence 
had been insured at 1,268^ 15«. with the 
Law Guarantee and Trust Society, Lim. 
At their adjourned general annual 
licensing meeting, held at Kingston-on- 
Thames on March 2, 1905, the licensing 
Justices, acting as the renewal authority, 
renewed the said licence provisionally, 
and referred the question of renewal to 
the compensation authority. The com- 
pensation authority thereafter decided 
to refuse the renewal of the licence sub- 
ject to the payment of compensation 
under the Licensing Act, 1904. The 
compensation authority offered to approve 
the amount of compensation at 1,539^. 
(out of which 250^. was to be paid to the 
tenant), but as that amount was not 
accepted by the parties the question was 
determined by the Commissioners of In- 
land Revenue, who fixed the amount at 
455^ , which was made up as follows : 
Saleable value with the licence : annual 
value, 25?., multiplied by twenty-five years' 
purchase, 625Z. j depreciation of trade 
fixtures, 20/. (making 6052.); saleable 
value without the licence: annual value, 
20^, multiplied by twelve years' purchase, 

pose of efstate duty shall be ascertained by the 
Commissioners in such manner and by such 
means as they think fit. . . ." 

Section 10 provides for an appeal to the 
High Court by any person aggrieved by the 
Commissioners' decision. 
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2402.; less cost of adaptation, 901, 
(making 1502.). Difference 4552. 

Being aggrieved by the determination 
of the Commissioners, the petitioners 
appealed to the High Court under the 
Rules of the Supreme Court made under 
section 10 of the Finance Act, 1894,^ 
alleging that the difference between the 
value of the licensed premises (calculated 
as if the licence were subject to the same 
conditions of renewal as were applicable 
immediately before the passing of the 
Licensing Act, 1904, and including in 
that value the amount of the depreciation 
of trade fixtures arising by reason of the 
refusal to renew the licence) and the 
value the premises would bear if they 
were not licensed premises, was 2,8392., 
made up as follows: Value of licensed 
premises with allowance for deterioration 
of trade fixtures, 3,3152. ; less value of 
premises if unlicensed, 4762. 

The petitioners therefore prayed that 
the amount of the compensation money 
payable might be declared and determined 
to be 2,8392. 

In the case of the Hand and Spear 
the petitioners were Ashby's Staines 
Brewery Co., lim. The house was an 
ante- 1869 beerhouse ; it was a tied house, 
the rent being 242. a year. The question 
of the renewal of this licence being simi- 
larly referred, the compensation autho- 
rity refused the renewal subject to 
the payment of compensation, which was 
ultimately fixed by the Commissioners of 
Inland Revenue at 5002. The petitioners 
claimed that the amount should have 
been 1,6692. 9^., made up as follows: 
Value of licoDsed premises, 1,8192. 9«. ; 
depreciation of trade fixtures, 502. ; total, 
1,8692. 9«. ; from which fell to be deducted 
the sum of 2002. as the value of premises 
unlicensed. 

A body of expert evidence was given 
on both sides as to the valuation of the 
premises in each case, the result of which 
is sufficiently indicated in the judgment. 

CrippSy K.C, and C, C. HiUchinaon^ 
for the petitioners. — The question is as 
to the principle upon which these pre- 
mises, as licensed premises, aie to be 
valued. Section 2 of the Licensing Act, 
1904, provides that in default of agree- 



ment the matter is to be dealt with by 
the Commissioners of Inland B,e venue in 
the same manner as on the valuation of 
an estate for the purpose of estate duty — 
namely (as is provided by section 7, sub- 
section 5 of the Finance Act, 1894), by 
ascertaining the price which the property 
would fetch in the open market. Apply- 
ing that in these cases, it is necessary to 
consider the quantity and quality of the 
trade carried on on the particular pre- 
mises ; the average profit from such trade 
has to be ascertained, and when ascertained 
multiplied by the appropriate number of 
years' purchase for capitalisation — the 
number of years' purchase, according to the 
evidence, being twelve where there are no 
special circumstances for departing from 
that standard; and to the amount so 
ascertained has to be added — first, the 
capitalised rental value of the premises ; 
secondly, the depreciation of the trade 
fixtures; and thirdly, the tenant's in- 
terest. From that total has to be 
deducted the value of the premises un- 
licensed, which can be ascertained in each 
case by ordinary valuation. It is admitted 
that the personal popularity of a particular 
tenant cannot be taken into considera- 
tion ; but it is clear that in arriving at the 
value of licensed premises the trade done 
must be considered, as was decided by the 
Lord Chief Justice in Williams v. LasseH 
cmd Sharmatiy Lim. [l906].* The Com- 
missioners of Inland Revenue, in ignor- 
ing these considerations, have therefore 
arrived at a wrong valuation of these 
premises. 

WooU&n, for the trustees for debenture- 
holders of Ashby's Staines Brewery Co. 

The Attomey-GenercU {Sir J, Law%on 
Walton, E.G.), The SolicUar-General {Sir 
W, S.Rohson, K.C) (C. F, LowmUhal with 
them), for the Commissioners of Inland 
Revenue. — In considering the value of 
licensed premises it must be borne in 
mind that the trade carried on in them is 
of a very uncertain character, fluctuating 
with the personal popularity and business 
aptitude of the tenant ; further, the value 
is liable to complete destruction at the 
option of the licensing Justices, who 
may also, where they do not take away 
the licence, require the expenditure of a 
(2) 22 Times L. B. 443. 
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large Bum of money on the premises on 
repairs as a oondition of the licence being 
continued. All these incidents have to 
be considered. In many businesses three 
years* profits is considered a fair price to 
fA^e for the goodwill — see Page v. 
JicUliffe [l896]'; and in regard to pro- 
perty of this kind it would require a very 
strong case to justify so large a multiplier 
as twelve years being taken. The pro- 
perty must be assessed purely on a property 
basis, and the tenant is to get his com- 
pensation out of that fund. It was not 
intended that the amount to be given to 
the landlord should be ascertained, and 
then a sum for the tenant to be added 
thereto. Nor is the depreciated value of 
the trade fixtures to be added to the 
market value of the licensed premises, 
which already includes the value of these 
fixtures. 

Crippa, K.C, in reply, referred to 
Walker v. Bridei/ [l90o],* White v. 
BTod/ord-an-Avon Aaaessment Committee 
[18981,^ and PunneU, Ex parte; Kitchin, 
in r« [1880].* Cwr, adv. vult, 

July 24. — KmnnsDT, J., read the follow- 
ing judgment : These two compensation 
cases, as I was informed by counsel at the 
hearing, have been selected for the con- 
sideration of the High Court of Justice 
in order that certain questions of principle 
naay receive a judicial determination. 

In regard to these questions there 
appears to be no real distinction between 
the two cases. The licence in the case 
of the Hand and Spear, belonging to 
Ashby's Staines Brewery Co., Lim., and 
situate in Woking Old Village, is of the 
kind commonly described as a pre-1869 
beerhouse licence. The licence in the 
case of the Crown is not. The Crown is 
a house in Cobham belonging to Ashby's 
Cobham Brewery Co., Lim., and is fully 
licensed for the sale of all intoxicating 
liquors. But the differences between the 
two houses in regard to the nature of the 
licence, locality, or trade, and structural 
condition, though they may affect the 



(8) 75 L. T. 371. 








(4) 69 L. J. Q,B. 


875; 
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computation of the amount due for com- 
pensation, do not affect the application of 
the general principles which cover the 
computation in both cases alike. 

It is therefore best, in my opinion, to 
deal in the first instance with the points 
of principle common to the two cases 
which formed the subject of argument 
before me. The material statutory pro- 
visions are to be found in the Licensing 
Act, 1904, s. 2, and the Finance Act, 
1894, s. 7. The conjoint effect of these 
sections — I omit all that relates merely 
to procedure aa to the calculation of 
the amount of compensation — is, first, 
that a sum equal to the difference between 
the value of the licensed premises and the 
value which those premises would bear 
if they were not licensed premises shall 
be paid as compensation to the persons 
interested in the licensed premises; 
secondly, that the value of the licensed 
premises shall be calculated as if the 
licence were subject to the same con- 
ditions as were applicable immediately 
before the passing of the Licensing Act, 
1904; thiixlly, that in that value shall 
be included the amount of any depre- 
ciation of trade fixtures arising by reason 
of the refusal to renew the licence ; and 
fourthly, that the value of the property — 
that is to say (a) the premises as licensed 
and (b) the premises without the licence- 
shall be the price which such property 
would fetch if sold in the open market. 

The result of the legislation, in my 
judgment, shortly is that the tribunal in 
the two casein with which I am now deal- 
ing — the High Court of Justice, on 
appeal from the Commissioners of Inland 
Revenue — has to assess the amount of 
compensation by finding the price of the 
licensed premises in the open market, 
adding to that the depreciation (if any) of 
the trade fixtures, and deducting from 
this sum the price which the premises 
would fetch in the open market if un- 
licensed. The division between the 
persons interested in the licensed pre- 
mises of the amount of the compensation 
when so assessed devolves, under the 
Licensing Act, 1904, s. 2, sub-ss. 2 and 3, 
upon quarter sessions, with a power, if 
they think fit, to refer that question to 
the County Court, in accordance with 
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Rules of Court to be made for the pur- 
pose. 

Three questions of general principle 
which affect both the cases before me have 
been discussed by counsel at the hearing. 
The first of these is the meaning of the 
words of the Licensing Act, 1904, s. 2, 
8ub-8. 1 — ** including in that value the 
amount of any depreciation of trade 
fixtures arising by reason of the refusal to 
renew the licence." The Solicitor-General 
has contended that the proper interpre- 
tation of those words is that you are not 
on account of such depreciation to make 
any addition to the market price of the 
licensed premises. I agree with him in 
thinking that the language is not so clear 
as it might be ; but upon the whole I 
prefer, as I have already indicated, the 
opposite view. It appears to me that the 
more natural and, if I may presume to 
say so, the more equitable construction of 
the direction to " ioclude " is that the 
amount of depreciation of the trade 
fixtures by reason of the non^renewal is 
not to be left out of the computation of 
value. If the Legislature intended the 
opposite, it would have been so easy to 
say that the depreciation of trade fixtures 
was not to be included in the money 
computation that I cannot but think that 
it would have done so. 

The two further and much more im- 
portant questions of principle discussed 
before me were — first, the method by which 
the market value of the licensed premises 
ought to be arrived at; and secondly, 
the question whether in the valuation 
should be included any assessment of the 
tenant's interest in the premises as 
distinct from that of the landlord. 

In regard to the fiist of these two 
points it appears to me that there is 
really little room for controversy ; indeed, 
ultimately the counsel for the petitioners 
and the counsel for the Commissioners 
appeared to be in substantial accord. 
"What is the object of our enquiry? I 
cannot do better than adopt the language 
of the interesting memorandum of Sir 
Henry Primrose, the chairman of the 
Board of Inland Revenue, which was read 
to me by Mr. Cripps in his argument. 
It is to find the price which '* the owner 
of the freehold of the premises might 



expect to obtain for them, qiui premises 
enjoying the privilege of a licence, if sold 
in the open market.'' In the case of an 
owner who is not a brewer, and lets 
the licensed premises to a tenant, whether 
such tenant be the actual occupier of the 
premises or, as in the case of the White 
Lion Inn referred to by the witness Lee, 
a brewery company who sub- let, you may 
be able fairly to find the market value by 
a capitalisation of the annual value based 
upon a true rack-rent. Such an owner 
presumably gets not merely the normal 
rent appropriate to the character of the 
hereditament, but also an addition to such 
rent attributoble to the existence of the 
licence. 

But the case of licensed premises so let 
at a rack-rent by an owner who is not 
himself in the trade is, I should suppose, 
not the most common case which has to 
be dealt with under the statutory enact- 
ments in the event of non-renewal of the 
licence which we are now considering. 
The owner of the premises may be hims^f 
the occupier. Then there is no rent upon 
which an annual value can be based. Or, 
again (and this, probably, is the commonest 
case), the circumstances may be the cir- 
cumstances with which I have to deal in 
reference to the Crown and the Hand 
and Spear — namely, the ownership of a 
brewer or a brewery company, and the 
tenancy of a lessee who occupies the 
licensed premises as a " tied " house. In 
such a case a rent is paid to the owners, 
but it is nothing like a rack-rent; you 
cannot justly base upon the rent a cal- 
culation of value to the owner. I was 
referred, in the course of the argument 
upon another point, to the case of Page 
V. Railiffe ^ There in the course of his 
judgment Mr. Justice Stirling observes: 
" The value to the brewer is first the 
rent, and, secondly, the profit derived 
from the sale of the beer. In estimating 
the amount which would be reached at 
an auction you take both into consideration 
and assess them and put them together. 
The fair value therefore includes the 
value of the profit derived from the sale 
of beer to the house." 

Unquestionably the most likely pur- 
chasers of the licensed premises of which 
it is the auty of this Court to find the 
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price in the open market, the bidders 
upon the degree of whose competition 
that price will ordinarily depend, are the 
brewers — " the class of persons " (to quote 
from the memorandum) ^* who for reasons 
germane to their business as brewers have 
inducements to pay exceptional prices for 
licensed premises." The judgment of all 
possible purchasers, but especially of this 
most important class, as to the price 
which it will be worth while to pay for 
the licensed premises will mainly depend 
upon the amount of profit which a 
breweiy owner might fairly expect to 
make by the supply of liquors to its 
tenant for consumption by his customers. 
It appears to me that it cannot be right 
for the tribunal or authority which has to 
ascertain the market value of licensed 
premises to refuse to admit evidence of 
profit which the possible purchaser would 
certainly treat as a most material factor 
in the formation of a right judgment as 
to the value of the licensed premises. 
What is that evidence ? Evidence of the 
amount and quality of the liquors supplied 
to the house over such a period of time 
as will serve to exclude the risk of 
erroneous inference due to the influence 
of purely temporary or accidental circum- 
stances. Plainly this is the most im- 
portant fact for the possible purchaser to 
know, although he still, of course, as a 
matter of common prudence, also takes 
into account the position and structural 
condition of the premises themselves, and 
the past history, the present state, and the 
probable future of the surrounding dis- 
trict. Having got the facts as to the 
amount and quality of the liquors supplied 
to the tenant, the possible purchaser will 
be able to estimate the profit which may 
reasonably be attributed to the premises 
apart from rent with more or less correct- 
ness, according to his more or less know- 
ledge of the brewing business. The Court 
having no knowledge of that business, 
must be guided by the evidence of experts. 
But I entirely agree with the learned 
Attorney- General and Solicitor- General 
that such evidence as to profits must not 
include facts of a personal or special 
character. The evidence as to profit must 
be evidence of the profit which would be 
made ordinarily and normally, if I may 



be allowed to use the expression, in the 
brewing trade, not of profit arising from 
purely personal or other peculiar ad- 
vantages, such as the possession of secret 
processes of brewing or of special plant, 
or the proximity of the brewery to the 
licensed premises. Jn my opinion the 
learned Attorney- General was quite justi- 
fied in arguing that any evidence as to 
the profit which may be made by the 
selling company upon this trade cannot 
be material, because that depends on 
questions of management and the cost of 
brewing beer by them; in other words, 
it depends upon considerations which are 
personal to the owners and might not 
obtain, and would not be expected to 
obtain, in the event of the acquisition of 
the property by a purchaser who might 
conduct his business on entirely different 
principles. I do not assent to the further 
proposition, which he appears to me to 
suggest in a part of his argument which 
immediately followed that which I have 
quoted, that evidence of the quality of the 
liquors supplied is inadmissible because 
the purchaser might choose to sell different 
beer, manufactured in a different way, 
and have a smaller ratio of return upon 
his outlay. 

To the estimate of the annual profit, 
which, according to the ordinary courae of 
the brewers' trade, may be treated as likely 
to be derived from the supply of liquors 
to the licensed premises, there has to be 
added, in order to get a basis for the cal- 
culation of their market value, the rent 
which may be obtained from the tenant — 
the annual sum, that is to say, which he 
will be willing to pay in anticipation of 
the profits which he will receive from the 
retail sale of the liquore supplied to him 
by the brewers. Here, again, the actual 
rent is in itself evidence, although, of 
course, not conclusive evidence. It may 
be proved by other evidence that the pur- 
chaser should expect to get from his 
tenant a lower or a higher rent. But 
the annual profit and the annual rent 
having been obtained, there still remains, 
in order to ascertain the market value of 
the licensed premises, the question of the 
proper capitalisation of each. As to this 
I have not to consider any dispute of 
principle. The number of yeara' purchase 
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which should be adopted will vary, as it 
seems to me, with the character of the 
premises, the circumstances of the locality, 
the prospects of the improvement of the 
business done in the particular premises, 
the general state of the liquor trade, and 
the competition in the market for the 
acquisition of this class of property ; and 
the assessing tribunal must in each case 
of dispute decide according to the weight 
of the evidence of competent witnesses. 

In both the cases with which I am 
dealing the enquiry has been conducted in 
all respects upon the lines which I have 
indicated as being, in my opinion, proper 
and legitimate lines. Indeed, I must 
confess myself unable to see in what other 
way the market value of licensed premises 
could satisfactorily be ascertained in any 
case in which there is no full rack-rent 
to serve as a guide to the true annual 
value. 

I proceed now to consider the remain > 
ing matter of principle which is in con- 
troversy in the present cases — namely, 
the propriety of the inclusion in the 
amount of compensation of a sum repre- 
senting that which is called the interest 
of the tenant of the licensed premises. 
The petitioners claim to add to the total 
sum of the capitalised brewers' profits the 
capitalised rent and the depreciation of 
trade fixtures, a figure which their expert 
witnesses put forward as representing 
such interest. The respondents contest, 
and in my judgment rightly contest, this 
claim. I do not think any such addition 
is authorised by the statutes which 
govern these proceedings. Those statutes 
prescribe as the amount of compensation 
a sum which is composed of the value of 
the licensed premises in the open market, 
less their value as unlicensed premises, and 
plus depreciation of trade fixtures. There 
is no suggestion anywhere that in order 
to ascertain the amount of compensation 
the value of the various interests in the 
premises is to be computed. Nor is any 
such computation a factor in the calcula- 
tion of the market price of the premises. 
Neither this Oourt, nor the Commissioners 
of Inland Revenue, before whom the 
matter came at an earlier stage, have any 
concern with the division of the amount 
of compensation. In my view the Legis- 



lature has plainly indicated how the fund 
is to be calculated. This scheme, as I 
understand it, is not at all analogous to 
the scheme of compensation of interests 
where property is compulsorily trans- 
ferred under the Lands Glauses Act. 

The provisions of section 2 of the 
Licensing Act, 1904, as I read them, 
embody a scheme of that which may 
fairly be termed equitable compensation 
for the loss whenever a licence is not 
renewed under section 1 of a valuable 
interest which otherwise might reason- 
ably be expected to endure, although no 
legal right of permanence could be claimed 
for it. 8o the Legislature has created a 
fund out of the value of the licence, 
which the quarter sessions is to apportion, 
as it deems just, between all persona who 
are interested in the premises in respect 
of which the licence has ceased to exist. 
The assessment of the compensation, as 
the Solicitor-General put it, is to be made 
purely upon a property basis. Gut of a 
fund which represents the value of the 
property in the market plus the sum for 
depreciation of fixtures and minus the 
value of the premises without the licence, 
and which, in its composition, has no 
relation to the values, of the several 
interests affected, the statute decrees an 
apportionment by way of compensation 
in which all persons interested in the 
premises, the tenant as well as the owner, 
are to share as the quarter sessions may 
deem fair and right. That which I have 
ventured to describe as the equitable 
character of the scheme appears, I think, 
prominently in the provisions for the 
treatment of the licence-holder which are 
contained in section 2, sub section 2 : 
'* Provided that in the case of the license 
holder regard shall be had not only to his 
legal interest in the premises or trade 
fixtures but also to his conduct and to 
the length of time during which he has 
been the holder of the license, and the 
holder of a license, if a tenant, shall (not- 
withstanding any agreement to the con- 
trary) in no case receive a less amount 
than he would be entitled to as tenant 
from year to year of the licensed premises." 
The provision as to the inclusion in the 
amount of compensation of a sum for the 
depreciation of the value of trade fixtures 
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by reason of the non-renewal of the 
licence (as I interpret that provision) 
appears to me to point the same way. 
The trade fixtures may belong to the 
landlord only ; they may belong to the 
tenant only ; they may belong partly to 
the one and partly to the other. But, to 
whomsoever they belong, the sum which 
represents the amount of the deprecia- 
tion is to go into the common fund for 
compensation which the quarter sessions 
is to divide amongst all persons inte- 
rested in the premises. It appears to me 
that to add to the statutory constituents 
of the amount of compensation a sum 
which represents an estimate of the 
interest of the tenant is a proceeding 
which is neither consistent with the 
express provisions of the statutes (the 
Licensing Act, 1904, and the Finance 
Act, 1894) nor agreeable to the nature of 
the general scheme of the legislation con- 
tained in the Licensing Act. 

I now come to the consideration of the 
two cases before me. I shall take them 
separately in the order in which they 
were argued, except as to the one im- 
portant matter which affects both equally. 

The expert witnesses called by the 
petitioners and the witnesses called by 
the Commissioners of Inland Revenue 
appeared to agree that, in the capitalisa- 
tion of annual profits, the ordinary or 
normal number of years' purchase which 
should be taken is twelve. For special 
reasons applicable, in their view, to the 
Crown in the one case, and to the 
Hand and Spear in the other, the 
latter set of experts calculated upon a 
basis of eight years in the case of the 
Crown and nine years in the case of 
the Hand and Spear; but I under- 
stood them to admit that the more 
liberal basis adopted by the witnesses for 
the petitioners would, but for these 
special reasons, be the usual and proper 
basis. The learned counsel for the Com- 
missioners of Inland Revenue invited me 
to treat the twelve years' purchase as 
excessive and extravagant ; suggested 
that a figure much nearer three years 
would be reasonable, and referred me, 
upon this point, to the case of Pctge v. 
Ratliffcj^ which I have already had occa- 
sion to cite in the course of this judg- 



ment. It appears to me that, whereas 
the Commissioners of Inland Revenue 
have, as is stated in the memorandum, a 
large discretion as to the means which 
they may employ in obtaining informa- 
tion for their guidance, it is the plain 
duty of this Court, as a judicial tribunal, 
to act in this, as upon all other points in 
controversy between the parties, upon 
the evidence given in the particular case. 
I have already had occasion to point out 
that the number of years' profits which a 
purchaser of this class of property will 
give cannot be treated as constant, but 
will vary according to circumstances, 
some of which I have enumerated. In 
Pctge V. Eatliffe,^ it is true, a three years' 
scale was adopted in the judgment of Mr. 
Justice Stirling, and, as I read his judg- 
ment, rather with approval than dis- 
approval. But he manifestly felt himself 
bound to adopt it, because in that case 
the valuers for all parties agreed that such 
a scale was proper, and, further, because, 
as the judgment states, ^' the summons 
had been argued on the footing that the 
valuations were to stand, and if they 
were now to be impeached that must be 
done in a different way." 

In the two cases before me I have 
come to the conclusion, as will presently 
appear, that the character and condition 
of these particular premises upon the 
evidence before me are such as to render 
just some departure from the twelve 
years' purchase scale, as to the propriety 
of which, but for such special circum- 
stances, the expert witnesses in these 
cases display a singular unanimity of 
opinion. I am ready to admit that with- 
out the guidance of this testimony I 
should have been inclined to think the 
scale, as a normal scale, too high. At 
the same time, one must bear in mind, as 
the memorandum points out, in regard 
to the capitalisation of the annual value 
of licensed premises, that the circum- 
stances of the privileged trade carried on 
in them render non-existent any risk of 
not securing a continuity of occupation ; 
and a continuity of occupation of the 
premises means a continuous consumption 
of the produce of the owner's brewery. 

In regard to the Crown, I assess the 
amount of compensation as follows : The 
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barrelage is agreed to be 169 barrels. 
Mr. Marks pats the fair average profit 
at 158. per barrel, Mr. Thornton and 
Mr. Fuller at 16«., Mr. Page at 13«. 6c2., 
Mr. Lee at 13^., Mr. Holroyd at 13^. 2^d, 
In this conflict of evidence upon a very 
technical question I think that the fairest 
course is to put this figure at 14«. 6(2. 
This, with the annual profit on spirits, 
18Z. 168., capitalised at ten years' pur- 
chase, makes a total figure of 1,4122. 10«. 
To this I add the capitalised rent of 202. 
at eighteen years' purchase — that is 3602. ; 
and 252. for the depreciation of trade fix- 
tures ; making a total of 1,7972. lOs, I 
desire to point out in regard to the 
capitalisation of the rent that the wit- 
nesses on the other side have adopted 
respectively a sixteen and a-half and a 
fifteen years' purchase scale on account of 
the character and condition of the pre- 
mises, as against the twenty years given 
by Mr. Marks. I consider, both in this 
case and also in the case of the Hand and 
Spear, that the most just and correct 
method of taking into account this ele- 
ment of detraction from value is to make 
a fair reduction from what may be termed 
the normal number of years' purchase 
both in regard to the capitalisation of 
profits and in regard to the capitalisation 
of rent. 

To obtain the net result I hold that 
a sum of 300'. — I think that this was 
practically agreed between the parties — 
should be deducted from the sum of 
1,7972. 10«., and I therefore assess the 
amount of compensation in the case of 
the Crown at 1,4972. 10«. 

There is only one further remark which 
I think it necessary to make in regard to 
the case of the Crown. I have not over- 
looked the fact that there was evidence that 
the licence had been insured at 1,2682. 15^. 
with the Law Guarantee and Trust 
Society, Lim. I do not think that I 
ought to allow this fact to affect my 
judgment as against the petitioners, so as 
to interfere with the result of my con- 
clusions on the rest of the evidence. 

The assessment of the amount of com- 
pensation which I make in the case of 
the Hand and Spear is as follows : As 
to the barrelage upon which the annual 
profit is to be based, I think that the 
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fairest course is to add something to the 
average of the last three years. It appears 
to me, in view of the influx of navvies for 
the construction of main drainage work, 
which obviously affected the trade in 
1900, 1901, and 1902, Mr. Marks's figures 
of 171 barrels based upon the average 
of a five years' period cannot safely be 
adopted. The matter cannot be dealt 
with with any pretence to certainty ; but, 
proceeding upon the basis I have indi- 
cated, I have assumed a barrelage of 130 
barrels. As to the profit on these there 
is a similar divergence of opinion amongst 
the experts to that which appeared in the 
case of the Crown. Mr. Marks, who 
on some former occasion appears to have 
given the figure of 12«. 6<2., puts it now 
at 13«., and Mr. Thornton agrees with 
him. Mr. Page and Mr. Lee put it at 
10«. Mr. Holroyd says 9^. 6<2. In this 
difference of skilled opinion, and with 
an uncertainty as to the qualities of 
the beer supplied in the assumed 130 
barrels, I put the average profit at 12«. 
a barrel. I take eleven years in this 
case, and not ten years, as in the case 
of the Crown, as the number of years 
for the purpose of capitalisation, because, 
although these premises also are described 
as being in a very indifferent condition, 
the licence is a pre- 1869 licence. The 
resulting figure is 8582. Adding to this 
the capitalised rent on an eighteen years' 
scale — 4322. — and 252. for depreciation 
of trade fixtures, we have the figure of 
1,3152. ; and the deduction from this of 
1922. for the value of the premises with- 
out the licence leaves a total sum of 
1,1232. as the amount which I find to be 
the just and proper amount of compensa- 
tion, and I give judgment accordingly. 

If any of the particulars of the arith- 
metical calculations are found to be not 
perfectly accurate, they can, of course, be 
corrected. Judgment accordingly. 

Solicitors— Godden, Son & Holme, for peti- 
tioners; Nash, Field & Co., agents for 
Bowell & Lomas,Rickman8worth,for trustees 
for debenture -holders in Ashby's Staines 
Brewery Co.; Solicitor for Inland Revenue, 
for Commissioners of Inland Revenue. 

IR^orted by J. 8. Hendertan, Es ., 
Barrister-at'Lam, 
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[IN THE COURT OF APPEAL. 
Vauohan Williams, L. J. \ Rex r. 

StIALING, L.J. I WOODHOUSB 

Fletcher Moulton, L.J. >and others 
1906. I (Leeds 

May 4, 7, 11, 29, 31. J Justices). 
[75 L. J. K.B. 745.] 

Licennng Law — Renewal of Lioenee — 
Orant of ProvieioncU Licence — Report to 
Compenscttion AtUhorit^ — Prejudice or 
Bias of Justices — Certiorari — Mandatmts 
—Alehouse Act, 1828 (9 Geo. 4. c. 61), s, 1 
—Beerhouse Act, 1840 (3 <6 4 Vict c. 61), 
s. 1 — Licensing Act, 1904 (4 Sdw. 7. 
c. 23), s. 1 — Costs — Rule Absolute for 
Certiorari — Discretion of Court — Judica- 
ture Act, 1890 (53 <6! 54 Vict, c, 44), ss. 4 
and 5. 

The granting or refusiivg of a licence by 
a licensing committee of Justices a^ a 
general annual licensing mseting is a 
judicial act, and a %Jorit o/ certiorcvri wiU 
lie to bring up a provisional licence amd a 
reference and report to the compensation 
authority granted and made by a licensing 
committee of Justices under section I of the 
Licensing Act, 1904, and rule 41 of the 
Licensing Rules, 1904. 

Reg. V. Sharman ; Denton, Ex parte 
([1898] M.C. 96; 67 L. J. Q.B. 460; 
[1898] 1 Q.B. 578), notfoUowed. 

By virtue of section I of the Licensing 
Act, 1904, Justices at a general annual 
Homsing meting are bound to hear and 
determine objections to renewal of licences 
bona fde rnade upon grounds (inter alia) 
connected with the cha/racter or fitness of 
the proposed holder of the licence, or the 
ground that the reneuxd vxmld be void. 
Where, therefore. Justices referred to the 
compensation authority, with their report 
thereon, the question of the renewal of 
certain licences, and granted provision^ 
licences in the meantime in purstuimce of 
un arrangement previously made, and 
withoul considering objections bona fide 
made, upon grov/nds connected with the 
character and fitness of the proposed 
licensees and upon the ground that the re- 
newal would be void, — Held, thai a writ 
of certiorari should go to quash the pro- 
visional licence and the reference and report 
to the compensation authority, and that a 
mandamus should go directing the Justices 



to hear and determine the objections accord- 
ing to law. 

Semble, per Vauohan Williams, L.J., 
and Stirling, L. J. (Fletcher Moulton, 
L. J., dissenting), that the questions— first, 
whether an applicant for a licence under 
the AlehofJLse Act, 1828, is a person keeping, 
or being about to keep, an inn, alehouse, or 
victualling -hou^e ukthin the meaning of 
section 1 of that Act ; and secondly^ whe- 
ther an applicant for a licence under the 
Beerhouse Act, 1840, is the real resident 
holder and occupier of the house toithin 
the meaning of sectuyth 1 of that Act, a/re 
matters left to the decision of the licensing 
Justices, and their adjudication upon 
these questions unll not be quashed, on the 
ground that it is erroneoiLS, by a certiorari. 

Per Curiam. — The High Court of 
Justice amd the Court of Appeal have 
power to award costs on making a rule 
absolute for a certiorari, 

London County Council v. West Ham 
Assessment Committee (61 L. J. M.C. 
210; [1892] 2 Q.B. 173) notfoUowed, 

Principle of Reg. v. County of London 
Justices (63 L. J. Q.B. 301; [1894] 
1 Q.B. 453) applied. 

Appeal from the decision of the Divi- 
sional Court refusing — First, a writ of 
certiorari to licensing Justices to bring up 
certain provisional licences granted under 
rule 41 of the Licensing Rules, 1904, and 
a reference and report made by them to 
the compensation authority under sec- 
tion 1 of the Licensing Act, 1904,^ for the 

Cl) Licensing Act, 1904, s. 1, sub-s. 1 : •• The 
power to refuse the renewal of an existing on 
licence, on any fs^roand other than the ground 
that the licensed premises have been ill-con- 
ducted or are structurally deficient or struc- 
turally unsuitable, or grounds connected with 
the character or fitness of the proposed holder 
of the licence, or the ground that the renewal 
would be void, shall be vested in quarter 
sessions instead of the justices of the licensing 
district, but shall only be exercised on a refer- 
ence from those justices and on payment of 
compensation in accordance with this Act. In 
every case of the refusal of the renewal of an 
existing on licence by the justices of a licensing 
district, they shall specify in writing to the 
applicant the grounds of their refusal." 

Sub- section 2: "Where the justices of a 

licensing district, on the consideration by them, 

in accoi^anoe with the Licensing Acts, 1828 to 

1902, of applications for the renewal of licences, 

2 F 
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purpose of having the same quashed ; 
secondly, a mandUimiu to the licensing 
Justices ordering them to hear and deter- 
mine certain objections to the renewals of 
the licences ; and thirdly, a prohibition to 
the compensation authority restraining 
them from proceeding to award compen- 
sation until the licensing Justices had 
heard and determined the objections 
according to law. 

Under an improvement scheme made 
in pursuance of the Housing of the 
Working Classes Act, 1890 (53 & 54 
Vict. c. 70), which was, under section 8 
of that Act, duly confirmed by the Local 
Government Board, and subsequently by 
the Legislature by the Local Government 
Board's Provisional Orders Confirmation 
(Housing of the Working Classes) (No. 2) 
Act, 1901 (1 Edw. 7. c. clxxi ), the Cor- 
poration of Leeds, with a view of clearing 
an unhealthy area, acquired in the year 
1 901 some sixty acres of land in Leeds. 
Within this area there were thirty- six 
public-houses. The licensing Justices 
were of opinion that this number was 
greatly in excess of the needs of the 
neighbourhood. As n^gards eighteen of 
these houses the corporation concurred, 
and decided to demolish them ; as to the 
remaining eighteen, subsequently reduced 
to eleven, the corporation were minded to 
leave them standing. The keepers of 
these houses held licences under the 
Alehouse Act, 1828 (9 Geo. 4. c 61), and 
some of them also held licenceA under the 
Beerhouse Act, 1840 (3 & 4 Vict. c. 61). 
In this state of things, on October 27, 
1905, while the licences in respect of these 
eleven houses were still in force, the 

are of opinion that the question of the renewal 
of any particular existing on licences requires 
consideration on grounds other than those on 
which the renewal of an existing on licence can 
be refused by them, they shall refer the matter 
to quarter sessions, together with their report 
thereon, and quarter sessions shall consider all 
reports so made to them and may, if they think 
it expedient, after giving the persons interested 
in the licensed premises and, unless it appears 
to quarter sessions unnecessary, any other 
persons appearing to them to be interested in 
the question of the renewal of the licence of 
those premises (including the justices of the 
licensing district), an opportunity of being 
heard and. subject to the payment of compen- 
sation under this Act, refuse the renewal of 
any licence to which any such report relates." 



corporation made an offer to a sub- 
committee of the licensing Justices to ex- 
tinguish the licences in respect of them for 
a certain price. The* sub-committee sub- 
mitted this offer to the licensing committee, 
who undertook to submit it to the com- 
pensation a uthority — a transaction which, 
in the opinion of the Court, amounted to 
an arrangement between the licensing 
committee and the corporation whereby 
the former accepted an offer made to 
them by the latter to extinguish the 
licences for a price, and undertook to 
submit that offer to the compensation 
authority. The effect of this arrange- 
ment was that the licensing Justices, by 
adhering to its terms, precluded them- 
selves from giving effect to any valid 
objection to the renewal of the licences on 
grounds connected with the character or 
fituesd of the proposed holders of the 
licences or on the ground that the renewal 
of the licences would be void— matters 
which are left to their jurisdiction by 
section 1 of the Licensing Act, 1904.^ 

Having made this arrangement, the 
corporation in January, 1906, got rid of 
the former licensees ; they then dis- 
mantled the houses and sold the fixtures; 
in place of the former licensees they then 
put into the houses as caretakers eleven 
persons employed by the corporation as 
scavengers, who paid no rent, but con- 
tinued to receive as scavengers their 
weekly wages and no more. 

In due time before the next general 
annual licensing meeting notice of ob- 
jection to the renewal of these licences 
was served by the clerk to the Justices 
upon the occupants of the houses, upon 
the ground that they were not required 
for the needs of the neighbourhood; 
further notices were served by persons on 
behalf of the brewers, on the ground that 
the applications for renewal, if made, 
were not bona fide, and that it was not 
intended to carry on the houses as 
licensed premises, and that licences, if 
granted, would be void. The occupants 
applied for renewals of the licences. The 
objections were heard on March 8, 1906. 
The brewers contended that the licences, 
if granted, would be void on the ground 
that the applicants were not persons 
'' keeping or being about to keep " the 
alehouses within the meaning of sec- 
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tion 1 of the Alehouse Act, 1828, or the 
*' real resident holders and occupiers " of 
the beerhouses within the meaning of 
section 1 of the Beerhouse Act, 1840. 
These objections and arguments were 
overruled by the Justices, who did not 
call upon the applicants to produce any 
vouchers to character such as are usually 
required on similar occasions, but referred 
the question of renewal or compensation 
to the whole bench of magistrates of the 
City of Leeds as the compensating autho- 
rity, and granted to the applicants pro- 
visional licences in the meanwhile under 
rule 41 of the Licensing Bules, 1904, 
made by the Secretary of State for the 
Home Department under section 6 of the 
Licensing Act, 1904. 

The objectors, on behalf of the brewers, 
then applied for and obtained rules nisi 
for writs of mcmdamiis and prohibition, 
the mandamibs being directed to the 
licensing Justices ordering them to hear 
and determine the brewers objections 
according to law, and the prohibition to 
the compensation authority restraining 
them from proceeding to give compensa- 
tion until those objections had been duly 
heard and determined by the licensing 
Justices. 

Cause was shewn on behalf of the 
licensing Justices, the compensation 
authority, and the Corporation of Leeds 
against these rules nisi. On the occasion 
of shewing cause it was agreed between all 
parties with the consent of the Court that it 
should be taken that a rnlenisi had also been 
applied for for a certiorari to bring up the 
provisional licence granted by the licens- 
ing Justices and their reference and re- 
port to the compensation authority, for 
the purpose of quashing the same on the 
^ound of bias or prejudice on the part of 
the Justices. 

The King's Bench Division (Lord Alver- 
stone, C.J., Bidley, J., and Darling, J.) 
discharged the rules for mandamtLS and 
prohibition, 'and refused the rule for 
a certiorari. 

The applicants for the rules appealed. 

Banokioerts, K.C, and Simon^ for the 
appellants. — The licensing Justices acted 
-without jurisdiction in granting these pro- 
-visional licences and in referring the 



question of the renewal to the compen- 
sation authority. They were bound to 
refuse the licences. In the case of the 
alehouses, section 1 of the Alehouse Act, 
1828, defines the jurisdiction of the 
Justices ; they can only grant licences to 
persons *' keeping or being about to keep 
inns, alehouses, or victualling houses " 
Similarly in the case of the beerhouses, 
by section 1 of the Beerhouse Act, 1840, 
the Justices can only grant licences to 
persons who are *^ the real resident holders 
and occupiers " of the dwelling-houses in 
which they apply to be licensed. In this 
latter case it is expressly enacted that 
every licence granted contrary to the 
provisions of the section shall be null and 
void^Thompson v. Harvey [l859],^ Eeg 
V. Manchester Justices [1899 V w^d ^^ v. 
Nottingham Justices [1899].^ The law 
must be the same, though it is not ex- 
pressly so enacted, in the case of the ale- 
houses. No one could pretend that these 
scavengers answer either description. The 
Justices cannot by taking an erroneous 
view of the law confer upon themselves a 
jurisdiction which the law does not confer 
upon them — Milward v. Caffin [l78o],* 
Liverpool United Gas Light Co, v. Mverton 
Overseers [l87l],^ and Reg, v. Manchester 
JusticeSj^ per Channell, J. 

But if a licence is granted to a person 
not qualified by law to hold it, a writ of 
certioraH will lie to bring it up to be 
quashed — Reg. v. Manchester Justices.^ In 
order to come to the conclusion at which 
they have arrived, the Justices must have 
taken into account some matter foreign 
to the question properly before them ; 
they have not heard and determined 
according to law, and a mandamfus will go 
to compel them to do so — Reg. v. De 
Rutzen [i875] ^ and Reg. v. Cotham 
[1898].* 

The Justices took an improper and ille- 
gal course in making what was practically 

(2) 28 L. J. M.C. 163 ; 4 H. & N. 264. 

(3) [1899] M.C. 121 ; 68 L. J. Q.B. 358 ; 
[1899] 1 Q.B. 571. 

(4) [1899] M.C. 266 ; 68 L. J. Q.B. 854 \ 
[1899] 2 Q.B. 294. 

(6) 2 W. Bl. 1330. 

(6) 40 L. J. M.C. 104 ; L. R. 6 C.P. 414. 

(7) 45 L. J. M.C. 57 ; 1 Q.B. D. 56. 

(8) [1898] M.C. 160; 67 L. J. Q.B. 632; 
[1898] 1 Q.B. 802 ; 78 L T. 468. 
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an agreement with the Corporation of 
Leeds, binding themselves to refer to 
the compensation authority the cases of 
these eleven houses, and thereby pre- 
cluding themselves from adjudicatiog 
upon questions expressly left for their 
decision by section 1 of the Licensing 
Act, 1904, including the questions 
whether the proposed licensees are keep- 
ing or being about to keep the alehouses 
and are real resident holders and occupiers 
of the beerhouses. This agreement vitiates 
the decision of the Justices on the ground 
of bias or prejudice, and the proceedings 
may be quashed by certior(iri — Rex v. 
Sunderland Justices [l90l].^ 

Moreover, they have taken this agree- 
ment into consideration, and that is a 
matter foreign to the question properly 
before them ; conceiving themselves bound 
to adhere to its terms, they have never 
really applied their minds to the brewers' 
objections, and therefore a mand-cmiiLs 
will go — Reg, v. De Rutzen ^ and Reg. v. 
Bowman; Fatton, Ex parte [\S98],^^ 

[Counsel on behalf of the compensation 
authority undertaking not to proceed to 
award compensation in the event of the 
writs of certiorari and mandamus issuing, 
the writ of prohibition was not pressed 
for.] 

Scott FoXy K,C., and Bairstow, for the 
respondents. — A writ of certiorari will not 
lie to licensing Justices. They are not a 
Court, bat merely an administrative autho- 
rity — Reg. V. Sharmam, ; Denton, Ex parte 
[1898],** Reg. V. Bowm^n,^^ and Reg. v. 
Nicholson [l899].** There are no opposing 
parties and no lis before them — BouUer v. 
Kent Justices [i897].*' Their discretion 
in matters within their jurisdiction is 
absolute — Shmpe v. Wakefield [l89i].** 
They may take their own objections aud 
then proceed to adjudicate upon them ; 
they need not decide according to the 
sworn testimony, but may decide upon 



(9) [1901] M.C. 233; 70 L. J. K.B. 946 
[1901] 2 K.B. 367. 

(10) [1898] M.C. Ill; 67 L. J. Q.B. 463 
[1898] 1 Q.B. 663, 

(11) [1898] M.C. 96; 67 L. J. Q.B. 460 
[1898] 1 Q.B. 678. 

(12; [1899] M.C. 196; 68 L. J. Q.B. 715 
[1899] 2 Q.B. 456. 

(13) [1897] M.C. 364; 66 L. J. Q.B. 787 
[1897] A.C. 556. 

(14) 60 L. J. M.C. 73; [1891] A.C. 173. 



their own information. Rex v. Rowasrd 
[l902] ** and Rex v. ToVkursA ; FmrreELy Ex 
parte [l906].*^ Rex v. Sunderla7id Jus- 
tices^ is no authority to the contrary, 
because in that case the certiorari went 
not to the licensing Justices, but to the 
confirming authority under the Licensing 
Act, 1872 (35 & 36 Vict. c. 94). 

But assuming that a certiorari will lie 
to licensing Justices, the writ ought not 
to issue in the present case, for the fol- 
lowing reasons : 

1. These applicants were persons 
keeping, or being about to keep, the ale- 
houses within the meaning of section 1 of 
the Alehouse Act, 1828, and were real 
resident holders and occupiers of the 
beerhouses within the meaning of sec- 
tion 1 of the Beerhouse Act, 1840. 
Those words are merely descriptive of the 
person applying, and not restrictive of the 
power of the Justices—/?*^, v. WHkin- 
son [1864],*^ Reg. v. Liverpool Justices 

[I883J,** followed in Symons v. Wedmore 
1893],^^ Reg. V. Market Bosworth Licensing 
Justices [l887],^® and Wilson v. Cretoe Jus- 
tices [1905].'* They merely mean persons 
desiring leave to keep the houses. The 
granting of licences is intended to be left 
to the discretion of the Justices; it is 
not a condition precedent to their juris- 
diction that the applicant should be a 
person about to keep or the real resident 
holder and occupier of the house. Even 
though the applicant admits that he has not 
been keeping, and does not intend to keep, 
an alehouse, the Justices may nevertheless 
grant him an alehouse licence, and their 
decision will not be quashed on a oer^iorori 
— Reg. V. Surrey Justices [1888].^* 

[Dancku>erts, K.C. — In that case the 
applicant was the keeper of a victualling- 
huuse.] 

There is no imperative reason why the 
applicant should be a person keeping, or 
being about to keep, or the real resident 

(16) [1902] M.C. 206; 71 L. J. K.B. 764; 
[1902] 2 K.B. 363. 

(16) [1905] M.C. 203; 74 L. J. K.B. 652; 
[1905] 2 K.B. 478. 

(17) 10 L. T. 370. 

(18) 52 L.J. M.C. 114; 11 Q.B. D. 638. 

(19) 63 L. J. M.C. 44 ; [1894] 1 Q.B. 401. 

(20) 66 L. J. M.C. 96. 

(21) [1006] M.C. 162; 74 L. J. K.B. 394; 
[1905] 1 K.B. 491. 

(22) 52 J. P. 423. 
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holder or occupier of, the house, because 
a licence imposes no duty to deal in in- 
toxicating liquors; it is merely an 
authority to do so. 

2. Whatever may have been necessary 
formerly, it is not, since the Licensing 
Act, 1904, necessary that the applicant 
for a renewal should be a person keeping, 
or being about to keep, an alehouse, or 
the real resident holder and occupier of a 
beerhouse. The Act of 1904 simply 
speaks of ^' the applicant " for renewal. 
These eleven men were the applicants. 

3. Assuming that it is necessary that the 
applicant should be, and that these appli- 
cants are not in &ct, persons being about 
to keep, or real resident holders or occupiers 
of the houses, the question whether they 
are or not is the question left to the deci- 
sion of the magistrates, and their decision 
upon that matter, even if there be no evi- 
dence to support it, cannot be questioned 
by certiorari. To grant the writ in such 
a case would be to make the High Oourt 
a Court of Appeal from the decision of 
the Justices — Reg. v. Bolton [1841], *• Reg. 
▼. Metropolitan Board of Works (i857V* 
and Colonial Bank ofAuatralcuia v. WUtan 
[1874].^^ This is not a decision upon a 
point collateral to the main question left 
to the decision of the Justices or preli- 
minary to their entering upon the main 
question ; upon collateral and preliminary 
questions their decisions are open to 
review, because by a wrong decision upon 
such points they assert a jurisdiction 
which they do not possess — Reg. v. Bol- 
ton^^ Bunbury v. Fuller fisssV® Peaee 
V. Chaytor [18631*^ and Golonieu Bank of 
AiMtrakuia v. fViUan^; but upon the 
main question their decision is final, and 
cannot be reviewed upon a certiorari^ 
and still less upon a mandamus — Reg. v. 
Cotham ^ and Reg, v. Manchester Justices.^ 

Lastly, there is no person aggrieved 
by the decision of the Justices in the pre- 
sent case. The only pretence for objec- 
tion by the brewers is that they have 
contributed to the compensation fund, 
but that &ct gives them no legal interest 
in the fiind. 

(23) 10 L. J. M.C. 49 ; 1 Q.B. 66. 

(24) 27 L. J. Q.B. 6 ; 8 E. & B. 629. 
(26) 43 L. J. P.O. 39 ; L. R. 6 P.O. 417. 

(26) 23 L. J. Ex. 29; 9 Ex. ill. 

(27) 32 L. J. M.O. 121 ; 3 B. & S. 620. 



DanckwertSy K.C., in reply. — It is a 
mistake to suppose that a writ of certiorari 
will only lie to a Oourt. It will lie to 
bring up any judicial act — Reg. v. Lanca- 
shire Justices [18391 ** and Reg. v. A berdare 
Canal Co. [l85o].*^ Reg. v. Sharman; 
Denton, Ex parte,^^ was doubted in Reg. 
V. Boioman ; Patton^ Ex parte,^^ Reg. v. 
Cothamj^ Reg. v. N^icholson,^^ and Rex 
V. Sunderland Justices^ (per Vaughan 
Williams, L.J.), and Rex v. Johnson 
[1905].*® Moreover, the judgment of 
Wright, J., in Reg. v. Sharman; Denton, 
Ex parte,^^ shews that a eertiora/ri may 
go to licensing Justices where, as in 
the present case, they have acted 
without jurisdiction. It is not a con- 
dition precedent to the issue of the 
writ of certiorari that it should be 
applied for by a person aggrieved in the 
sense of a person who has suffered an 
infringement of a legal right — for example, 
one who has been deprived of an office. 
In such cases the writ issues ex debito 
justiticB A member of the public having 
no particular interest in the matter may 
be a person aggrieved, the difference in 
his case being that the Court has a 
discretion as to whether it will allow the 
writ to go and does not grant it ex debito 
justUioi^Reg. v. Surrey Justices [l87o] '^ 
and Reg. v. Nicholson}^ 

[Macbeth v, Ashley [l874] '^ was also 
referred to.] Cur. adv. vuU. 

May SI. — The following written judg- 
ments were delivered : 

Vaughan Williams, L. J. — In this 
case the Oourt of King's Bench must be 
taken to have refused three writs asked 
for by the present appellants — a writ of 
certiorari, a writ of ma/ndamus, and a 
writ of prohibition. The proceedings 
leading up to these refusals do not seem 
to have been quite r^pilar, but by con- 
sent given in the Kingps Bench Division 
in the presence of the Clourt these three 
writs must be taken to have been applied 
for and refused. It is, however, un- 
necessary to consider the writ of pro- 

(28) 9 L. J. Q.B. 9 ; 11 Ad. & E. 144. 

(29) 19 L. J. Q.B. 261 ; 14 Q.B. 864 

(30) [1906] M.C. 236; 74 L. J. K.B. 686; 
[1906] 2 K.B. 69. 

(31) 39 L. J. M.O. 146 ; L. R. 6 Q.B. 466. 

(32) J. R. 2 H.L. Sc. 852. 
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hibition, because by consent given before 
us it is agreed by the compensation 
authority that in the event of a writ of 
mandamibs being granted the compensa- 
tion authority will not proceed to grant 
a licence or assess compensation. 

The first question raised is whether a 
writ of certiorari will lie to the licensing 
Justices. It is contended it will not. 
This contention was primarily based upon 
the decision of the Queen's Bench Division 
in Reg. v. Sharmcm; Denton, Exparte,^^ in 
which case it was held that the granting of 
the licence by the Justices at the general 
annual licensing meeting was not a 
judicial order, but was a mere decision 
of the Justices sitting in a licensing 
meeting for the performance of duties 
which were administrative duties, and it 
is expressly stated in the judgment that 
there was no want of jurisdiction to make 
the order sought to be quashed. This 
decision seems to have been largely based 
on BouUer v. Kent Justicee^^ It will be 
observed that the judgment of Mr. Justice 
Wright in Reg, v. Sha/tman ; Denton, 
Ex parte,^^ suggests that the learned 
Judge thought that a certiorari would 
lie to bring up such an order in a case 
where there was want of jurisdiction to 
make the order ; and it has been urged 
before us in the present case that there 
was no jurisdiction to make the order 
sought to be removed. But I doubt 
myself whether the fact that there was 
no jurisdiction to make an adminis- 
trative, as distinguished from a judicial, 
order would enable the Court to issue a 
certiorari to bring up an administrative 
order — see Rex v. Pryee Lloyd [1783] ^ and 
Reg, V. Salford Overseers [l862j.*** In my 
judgment, however, BouUer v. Kent Jua- 
ticee^'^ on which, as I have said, the 
argument in Reg, v. Sharman; Denton, 
Exparte,^ ^ seems to have been based, is not 
an authority for the decision in that case 
that a certiorari will not lie to bring up an 
order of licensing Justices ; for if Boulter 
V. Kent Jibsticea ^* is examined it will be 
seen that all that was decided was that 
Justices sitting in licensing sessions are 
not a Court of summary jurisdiction, and 
that their decision to grant or refuse a 
licence is not an order within the mean* 

(33) Cald. 309. 

(34) 21 L. J. M.C. 223; 18 Q.B. 687. 



ing of the Summary Jurisdiction Acts, 
and that the Court of quarter sessions 
had no jurisdiction to order payment of 
costs by the appellant, who did not appear 
to support the decision of the licensing 
Justices on the appeal of the licensee, and 
who was in no sense a party to that 
appeal, but was only the objector whose 
objection led the licensing Justices to re- 
fuse to renew the licence of the licensee of 
a public-house, the appellant to the Court 
of quarter sessions against the deci«>ion of 
the licensing Justices refusing to renew his 
licence. The decision did not expressly 
deal with the question whether a certiorari 
will lie to bring up the determination of 
licensing Justices in their capacity as a 
licensing authority. It did decide that 
the licensing Justices acting in their 
capacity as licensing Justices do not act 
as a Court, and that they have no lis 
before them on which to adjudicate and 
no opposing parties, objectors merely 
representing the public and no individual 
interests of their own. At all events, 
Boulter v. Keni Jtistices ^' does not decide 
that in no case will a certiorari lie to 
bring up the determination of the licen- 
sing Justices, or that it will not lie in 
cases where the Justices have no jurisdic- 
tion because either of their personal want 
of qualification or of the subject-matter 
being outside the jurisdiction of licensing 
Justices sitting at general licensing 
sessions. 

On the question whether a certiorari 
may lie although the order made by them 
is not the order of a Court and no lis is 
before them, I will refer first to the casn 
of Rex V. Pryse Lloyd,^ a case in which a 
rule nisi for a certiorari had issued to 
bring up an order of quarter sessions 
ordering Mr. Edward Jones, an attorney, 
to bring an information against the 
defendant for several misdemeanours com- 
mitted by him in th^ execution of his 
ofiSice of Justice of the peace, and a motion 
was made to enlarge the rule, and Mr. 
Justice Bnller said : '* The certiorari ought 
not to have issued. It is settled in the 
case of Rex v. Lediard [l75l] '* that a 
certiorari does not lie to remove any other 
than judicial acts"; but the reporter 
seems by his note to doubt whether the 
decision in that case went beyond deciding 
(35; Sayer 6, 
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that a certiorari would not lie to re- 
turn a miDisterial act, for the order in 
that case amounted to no more than a 
warrant; but when Bower of counsel 
urged that the act of sessions was clearly 
illegal and such an excess of their autho- 
rity as it was impossible to support, the 
Court admitted this, but said '* then you 
may punish the justices for making it," 
and the rule was discharged and the 
certiorari quashed. This case doeti not 
limit the application of the remedy of 
certiorari to the bringing up of orders of 
inferior Courts, but speaks of the certiorari 
not lying to remove any other thiin judi- 
cial acts. I ask myself, therefore, the 
question whether the licensing Justices in 
granting or refusing a liceoce do a judicial 
act. In my opinion the grant or refusal 
of such a licence is a judicial act, and the 
judgment of Lord Halsbury in Sharpe v. 
WcJcefidd ^^ seems to be an authority for 
this view ; for he says that an extensive 
power is confided to the Justices in their 
capacity as Justices '* to be exercised judi- 
cially ; and ' discretion ' means when it is 
said that something is to be done within 
the discretion of the authorities that that 
something is to be done according to the 
rules of reason and justice, not according 
to private opinion : Booke'e Case [l598] '^ ; 
according to law, and not humour. It 
is to be, not arbitrary, vague, and fanciful, 
but legal and regular.*' This view seems 
to me to be confirmed by old and recent 
decisions. It is impossible to read under 
the title " Certiorari " in BwnCs Justice of 
the Peace the list of the cases in which a 
writ of certiorari has been granted and 
the grounds for granting without seeing 
that in practice a certiorari has issued in 
cases in which it is impossible to say that 
there was a Court and a lis. The case of 
Eeg. V. Saunders [l854],^® in which there 
was an order of quarter sessions allowing 
or disallowing the treasurer's accounts, 
seems to be one instance. The appoint- 
ment of paid constables by Justices in 
special sessiond under 5 & 6 Yict. c. 109 
seems to be another instance — see Con- 
staUes of Hipperholme cwm, Brighouse, 

(36) 60 L. J. M.C, at p. 76 ; [1891] A.O., at 
p 179. 

(37) 5 Co. Rep. 99J. 

(38) 24 L. J. M.C. 45 ; 3 E. & B. 763. 



In re [l847].'^ Again, a number of 
cases will be found cited in the argu- 
ment in Beg. v. Aberdare Canal Go.^'^ 
in which the order brought up was 
not in any sense the order of an 
inferior Court, but merely a judicial act. 
The order in Beg. v. Aberdare Canal Co.^ 
was an order by commissioners approving 
the making of a bridge over the Aberdare 
Canal. The section of 33 Geo. 3. c. 95 
under which the commissioners made the 
order was section 64, which ran thus: 
" The company are to make such bridges," 
&c., " and other works across the canal,'' 
&c.f '* for the convenience of the occupiers 
of land through which the canal passes as 
the commissioners shall from time to time 
judge necessary and appoint." Coming 
to recent cases. Sir A. L. Smith, M.E., in 
his judgment in Bex v. Sunderland Jus- 
ticee^^^ says . *' It was argued for the 
respondents that a writ of certiorari would 
not lie in a case such as the present. 
Before the decision in Boulter v. Kent 
Justices ^' the practice appears to have 
been to bring up such orders by certiorari, 
but it is contended that the judgment of 
the House of Lords in that case shews 
that this cannot now be done. I see no 
ground for extending the effect of that 
decision to the present case. The decision 
in Boulter v. Kent Justices ^^ related only 
to proceedings before the licensing meet- 
ing. The House of Lords held that the 
licensing meeting was not a Court of 
summary jurisdiction; and possibly it may 
follow, therefore, that a certiorari would 
not lie to bring up proceedings before 
the licensing meeting. In the case of 
Beg. V. Manchester Justices ^ Mr. Justice 
Channell held that a certiorari would lie 
to bring up an order made by Justices as 
the confirming authority under the Licens- 
ing Acts. I agree with him in the con- 
clusion at which he there arrived and in 
the grounds which he gave for it." With 
regard to the case of Beg, v. Sharman ; 
Denton, Ex partCj^^ its authority was 
doubted in Beg. v. Gotham * by Mr. Jus- 
tice Wills, and I gather from the judg- 
ment of Mr. Justice Channell in Beg. v. 
Manchester Justices ^ that he also doubted 

(.S9) 5 Dowl. & L. 79. 

(40) [1901] M.C, at p. 237 ; 70 L. X K.B.. at 
p. 950 ; [1901] 2 E B., at p. 368. 
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the authority of Beg. v. Sharman ; Den- 
ton^ Ex parte,^^ which he distinguished. 
On the wbole, I have come to the conclu- 
sion arrived at also by the Lord Chief 
Justice, that the granting or refusing of 
a licence by the Justices at the general 
annual licensing meeting is a judicial act, 
and that a certiorari will lie to bring up 
their determination ; and this being so, 
we have only to consider the facts of this 
case, so as to determine whether the rule 
for the oertioraH ought to be discharged 
or made absolute. 

Now the first ground suggested for mak- 
ing the rule absolute is that the Justices 
acted without jurisdiction in izranting the 
provisional licence for the alehouses, and 
also in granting the provisional certificate 
or licence for the beerhouses. In the 
case of the alehouses, it was argued that 
the effect of section 1 of the Alehouse 
Act, 1828, is to limit the jurisdiction of 
the Justices to the grant of a licence 
under the Act to ''persons keeping or 
being about to keep inns, alehouses," &c.t 
and that the evidence taken before the 
licensing Justices in this case shewed that 
the applicants were neither "keeping'' 
nor ''about to keep'' the alehouses in 
question; and in the case of the beer- 
houses it was argued that the evidence 
before the licensing Justices negatived 
the applicant being "a real resident 
holder and occupier of the house " within 
the meaning of section 1 of the Beer- 
house Act, 1840. I will assume at this 
point of my judgment that the question 
whether the applicant in the case of an 
alehouse was '* keeping or being about to 
keep " the alehouse for which the licence 
is sought is a question of fact, and that 
the words " being about to keep " are not 
satisfied, without evidence, by the in- 
ference of intention to be drawn from the 
mere fact of an application being made, 
and that the evidence negatived the appli- 
cant in the case of each alehouse being 
the keeper of or about to keep the ale- 
house the subject of the application. I 
may mention that if this assumption were 
not made the result would be to give no 
effect to the words "persons keeping," 
because every applicant would be quali- 
fied to obtain a licence. I will also 
assume in the beerhouse cases that the 



evidence negatived the applicant being 
" a real resident holder and occupier " of 
the beerhouse for which the licence was 
sought. Now, in my opinion, these ques- 
tions of fact were questions which the 
licensing Justices were competent to 
entertain and decide, and I think that, 
this being so, no certiorari will lie to 
bring up the order of the Justices on the 
ground that their decision on this ques- 
tion was wrong. It is pointed out by Sir 
James Colvile, in delivering the judgment 
of the Privy Oouncil in Colonial Bank 
of Australasia v. WiUan^^^ that absence 
of jurisdiction may be founded either on 
the character and constitution of the 
tribunal or upon the nature of the sub- 
ject-matter of enquiry, or upon certain 
proceedings which have been made essen- 
tial preliminaries to the enquiry, or upon 
a fact or facts to be adjudicated upon in 
the course of the enquiry, and that objec- 
tions founded upon the personal incom- 
petency of the Judge, or on the nature of 
the subject-matter, or on the absence oi 
some essential preliminary, must obviously 
in most cases depend upon matters which, 
whether apparent on the face of the pro- 
ceedings or brought before the Court by 
affidavit, are extrinsic to the adjudication 
impeached. But an objection that the 
Judge has erroneously found a fact which, 
though essential to the validity of his 
order, he wa^ competent to try, assumes 
that, having general jurisdiction over the 
subject-matter, he properly entered upon 
the enquiry, but miscarried in the course 
of it. The superior Court cannot quash 
an adjudication upon such an objection 
without assuming the function of a Court 
of Appeal and the power to re- try a ques- 
tion which the Judge was competent to 
decide. Accordingly the authorities, of 
which Beg, v. BolUm *^ and Beg, v. Metro- 
politan Board of Works ^^ may be taken as 
examples, establish that an adjudication 
by a Judge having jurisdiction over the 
subject-matter is, if no defect appears on 
the face of it, to be taken as conclusive of 
the facts stated therein, and that the 
King's Bench Division will not on cer- 
tiorari quash such an adjudication on the 
ground that any such fiict, however essen- 

(41) 43 L. J. P.O., at p. 46 ; L. R. 6 P.C, at 
p. 442. 
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tialy has been erroneously found. I do 
not think that the questions which I have 
been dealing with are questions collateral 
to the merits of the case upon which the 
limit to its jurisdiction depends within 
the meaning of the judgment of • Mr. 
Justice Blackburn in Pease v. ChtUor ^^ : 
'* It is a general rule, that no Court of 
limited jurisdiction can give itself juris- 
diction by a wrong decision on a point 
collateral to the merits of the case upon 
which the limit to its jurisdiction depends ; 
and however its decision may be final on 
all particulars, making up together that 
subject-matter which, if true, is within 
its jurisdiction, and, however necessary in 
many cases it may be for it to make 
a preliminary inquiry, whether some 
collateral matter be or be not within the 
limits, yet, upon this preliminary question, 
its decision must always be open to inquiry 
in the superior Court." 

The observations which I have made 
do not, of course, dispose of the objec- 
tion that the Justices were disqualified 
by reason of the arrangement made by 
them with the corporation. On the 
whole I have come to the conclusion that 
they are so disqualified. I need hardly 
say that I come to this conclusion with 
hesitation, since I am differing from the 
judgment of the Lord Chief Justice con- 
curred in by Mr. Justice Ridley and Mr. 
Justice Darling. The Lord Mayor of 
Leeds, as appears on the first page of the 
transcript of the shorthand notes taken on 
the hearing of the application for the re- 
newal of licences to eleven licensed houses, 
the property of the corporation, himself at 
the very beginning of the hearing used 
these words: "Now the first objection 
that we have to enquire into is the objec- 
tion to property that is within the area 
of operations of the corporation. Large 
plots of ground have been bought with 
large numbers of buildings on. Some 
have been demolished in consequence of 
being unhealthy ; but there are a number 
of hotels there that the corporation do 
not propose to demolish, and the licensing 
committee have had an offer made to 
them by the corporation to extinguish 
these licences for a certain price. Now 
at the time that this took place — it was 
before November 9 — ^at that time I was 



not a member of the corporation, but I 
am a member of the corporation now. 
All the business that was done with 
respect to this question was done before 
that time. I was chairman of the 
licensing committee, and the offer was 
made by the sub-committee, and we 
undertook to submit that to the com- 
pensation authority, which, of course, 
means the whole Bench of magistrates of 
the city of Leeds." Taking these matters 
into consideration, I cannot avoid the 
conclusion that there was an arrange- 
ment between the corporation and the 
licensing Justices whereby the licensing 
Justices accepted an offer made to them 
by the corporation to extinguish the cor- 
poration licences for a certain price, and 
undertook to submit that offer to the 
compensation authority. It seems to me 
that the licensing committee could only 
carry out their undertaking by holding 
that all objections based on the in- 
dividual deficiency of the proposed 
holder on the ground of fitness or 
character, or on the ground of structural 
unfitness of the house, failed, for unless 
they did this the offer of the corporation 
could not be submitted to the compensa- 
tion authority. These objections were in 
fact overruled, and this without the Jus- 
tices having called upon the applicants to 
comply with the ordinary rule of practice 
under which the applicant has to produce 
a character signed by persons who know 
him and testify their belief that he is a 
person of good character. It seems to 
me impossible under these circumstances 
that the licensing Justices should have 
brought to the hearing impartial minds, 
as they were bound to do. I do not 
quite understand what the Lord Chief 
Justice says in his judgment about this. 
He says : " The objections are two. The 
first is that in acting as they did act on 
March 8, 1906, the licensing Justices 
were only carrying out a pre-arranged 
bargain that certain houses should be 
reported, and that in respect of those 
houses compensation should be paid. If 
I had any ground for thinking that the 
merits of the question whether these 
houses should be reported or not were 
directly or indirectly affected by such a 
bai^gain I should have come to a different 



Digitized by 



Google 



426 



CASES CONNECTED WITH 



Rex V, WooDHOUSB, App. 

conclusion. I should have thought that the 
magistrates, in deciding whether certain 
houses should be reported or not, ought not 
to have entered into any arrangement as 
to what houses should be reported. But 
that would be too narrow a view of the 
duties of magistrates under the Act of 
1904, and to a certain extent would rather 
nullify its main provisions." But it 
seems to me that the objection taken in 
this case was in effect an objection on the 
score of bias, and in the case of such an 
objection, as was laid down in Bex v. 
Simderland Justicea^^ the question is not 
whether the Justices were really biassed 
or in fact decided partially, but whether 
there was a real likelihood of bias. No 
one charges the Justices in this case with 
conscious wrongdoing, either in making 
the arrangement with the corporation or 
in adjudicating upon the brewers' objec- 
tions. The Licensing Justices had a 
strong feeling that the corporation were 
entitled to compensation under the Act 
of 1904, and made the arrangement with 
the corporation which they did make, 
including the undertaking to submit the 
corporation offer to the compensation 
authority for the express purpose of 
securing that compensation. I agree 
with the Lord Chief Justice that, leaving 
the Act of 1904 out of consideration, 
'Hhe magistrates, in deciding whether 
certain houses should be reported, ought 
not to have entered into any arrangement 
as to what houses should be reported *' ; 
but, with the greatest deference, I cannot 
agree with the Lord Chief Justice when 
he goes on to say, " but that would be too 
narrow a view of the duties of magistrates 
under the Act of 1904, and to a certain 
extent would rather nullify its main pro- 
visions." It is quite true that in the 
case of Rex v. Howard,^^ in the Court of 
Appeal, it was decided that there was no 
incompatibility between the position of 
the Justices who adjudicate and that of 
an objector, and that the Justices in 
arriving at their determination as to 
granting or refusing a licence are not 
bound to determine the question merely 
on materials provided by the individual 
who happened to object, but may take into 
consideration their local knowledge and 
the results of investigations which they 



have caused to be made, and the report 
of a committee of Justices on the question 
of the excess of licensed houses in a dis- 
trict, dealing with each house. But this 
does not seem to me to justify an arrange- 
ment such as that arrived at in this case 
between the corporation and the licen- 
sing Justices or the undertaking to sub- 
mit the corporation's offer to the compen- 
sation authority, since this could only be 
carried out by first deciding that the 
objection on grounds individual to the 
applicant or the licensed premises failed. 
The distinction is between pi'ediscussion 
and an arrangement involving predeter- 
mination. 

Later on in his judgment the Lord 
Chief Justice deals with the objection that 
these licences ought not to have been 
granted to the particular applicants at all, 
and says, with reference to this question, 
that if this was an ordinary case of a 
per<ion who had dismantled his house and 
put in a caretaker and did not intend to 
carry on the business of a licence-holder 
at all, he had grave doubts as to whether 
the licences could have been granted to 
them, and he would assume that the 
licences ought not to have been granted to 
them. I agree in this view ; but I think 
that if the licensing Justices really did 
hear and determine these objections we 
cannot review their decision, and I think 
this was the view of the Lord Chief 
Justice ; and I entirely agree that there 
was nothing improper in the owners of 
public- house property considering and 
discussing with the licensing authority 
the question whether licences should be 
retained absolutely or should be dealt 
with under section 1, sub-section 2 of the 
Act of 1904. But I fedl to see why this 
should disentitle an objector to rely on 
what Lord Alverstone calls the technical 
objection that some of the houses had 
been dismantled. In my opinion, arrived 
at with reluctance, because the Lord Chief 
Justice and his brethren in the King's 
Bench Division have come to a different 
conclusion, the rule for a oertiora/ri ought 
to be made absolute. 

But this does not entirely dispose of 
the case. Counsel for the appellants ask 
also to have the rule for a ma/ndamue 
made absolute. I think that this should 
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be done. I have come to the conclusion 
that the question on the brewers' objec- 
tions as to the unfitness of the applicants 
and the houses were never really heard 
and determined according to law. The 
faxst that the applicants did not produce, 
and were not caUed upon by the Justices 
to produce, " character papers/' according 
to the practice upon applications for the 
grant or transfer of an intoxicating liquor 
licence, as stated in the affidavit of Mr. 
Thornton, the clerk to the Justices, satis- 
fies me that the Justices at the time of 
the hearing had present to their minds 
that they were under an obligation towards 
the corporation to grant the provisional 
licences, so that the offer of the corpora- 
tion might be submitted to the compen- 
sation authority. As pointed out by 
Mr. Justice Wills in Reg v. Ootham,^ as 
reported in the Law Times ReporU^ " There 
is a distinction between an erroneous 
decision of Justices and a failure to hear 
and determine. The line was often very 
thin, and cases near the line on each side 
may be found ; but the leading principle is 
thisy that, if the Justices have confined 
themselves to the sections and the points 
properly to be considered in relation 
thereto it does not matter how errone- 
ously they determined, for their decision 
in such a case cannot be reviewed by a 
w^ndamua ; but certsdnly when it 
appears by direct evidence that they have 
taken into consideration matters wholly 
outside what they should properly con- 
sider, the ma7id(vmu8 may go. In the case 
I have referred to a mandamus was held 
to lie because they had taken into con- 
sideration matters foreign to the points 
properly left to them. Such a thing in 
the pref^ent case is not directly stated in 
the affidavits, but, if the fact was demon- 
strated by what had taken place, the result 
is the same. Here the Justices have 
granted a licence to a person intending to 
keep an inn, but not one belonging to a 
person * theretofore keeping' it. They 
must therefore have entered upon some 
extraneous considerations. The rule for 
a m>(mdam%u8 must be made absolute." 
The question in that case was not decided 
in respect of the grant of a new licence 
or the renewal of an old licence, but in 
respect of a transfer under sections 4 and 



14 of the Act of 1828 ; but I think that 
the rule for a mcmdamtis should be made 
absolute in this case because the Justices 
have, as appears, in my opinion, from the 
transcript of the shorthand notes of what 
took place at the hearing, taken into con- 
sideration matters foreign to the points 
properly left to them. 

I hope there is nothing to prevent the 
Justices, when the application for these 
licences comes before them afresh, hear- 
ing and determining it free from the 
arrangement with the corporation and 
the undertaking by the licensing Justices, 
and free from the notion that, because the 
arrangement was a bona fde attempt 
made with the intention to carry out the 
surrender clauses of the Act of 1904, 
they were entitled, upon hearing the 
application for the provisional licence, to 
treat the brewers' objection based on the 
dismantling as a technical objection which 
might be disregarded. The result is that 
these appeals must be allowed. 

Stirling, L.J. — I have had an oppor- 
tunity of reading the judgment which has 
just been delivered by the Lord Justice, 
and I agree with all his conclusions, and 
the reasons he has given for them. I 
only desire to add for myself a few 
remarks on one or two of the points 
which were raised in the argument. 

The Licensing Act, 1904, by section I, 
sub-section 1, takes away from the licens- 
ing Justices the power to refuse a renewal 
of on-lioences existing at the passing of the 
Act except on certain specified grounds, 
which may be stated broadly to be unfit- 
ness on the part of the applicant, or un- 
suitability of the premises, and vests the 
power of refusal in all other oases in 
quarter sessions. 

When the licensing Justices, on con- 
sideration of applications for the renewal 
of licences, are of opinion that the ques- 
tion of renewal of a particular licence re- 
quires consideration on other grounds than 
those just mentioned, the statute requires 
them to refer the matter to the quarter 
sessions, together with their report thereon. 
It is further enacted that quarter 
sessions shall consider all reports so re- 
ferred to them, and may, if they think it 
expedient, refuse the renewal of any 
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licence to which any such report relates, 
but subject to the payment of compensa- 
tion under the Act — section 1, sub-sec- 
tion 2. The payment of compensation 
is regulated by section 2, which provides 
(amongst other things) that the holder of 
a licence, if a tenant, shall (notwithstand- 
ing any agreement to the contrary) in no 
case receive a less amount than he would 
be entitled to as tenant from year to year 
of the licensed premises. The Act itself 
is silent as to what is to be done as 
regards existing on-licences the renewal 
of which has thus been referred to the 
compensation authority, but the 4 let 
of the rules made by the Secretary of 
State under section 6 of the Act provides 
that the renewal authority shall grant 
the renewal of the licence in accord- 
ance with the application, but shall insert 
in the licence a statement "as to the 
renewal of the licence being provisional." 
The forms scheduled to the rules provide 
that this statement shall be as follows : 
" This licence is granted provisionally 
pursuant to the Licensing Acb, 1904, and 
the rules made under that Act. If the 
compensation authority to whom the 
question of the renewal of the above- 
mentioned premises has been referred 
under that Act refuse the renewal of the 
licence, the licence will cease to have 
effect, if then in force, as from the ex- 
piration of the seventh day after the date 
to be subsequently fixed in pursuance of 
those rules for the payment of compensa- 
tion." The licence therefore takes effect 
at once, but is made determinable in the 
event of a refusal to renew on the part of 
the compensation authority; if that event 
does not happen the licence continues 
operative during the fall period for which 
the licensing authority grants it. 

In these circumstances it seems to me 
that it is the duty of the licensing 
authority to enquire into the propriety of 
granting such a provisional (or more 
properly determinable) licence in the 
same way as if there was no ground of 
refusal of renewal to be dealt with other 
than those specified in section 1, sub- 
section 1 of the Act. I can see nothing 
in the Act which relieves the licensing 
authority of the duty to enquire whether 
the licence ought to be refused on any one 



or more of those specified grounds. The 
difficulties which I am about to point out 
with reference to the payment of com- 
pensation in the present case appear to 
me to confirm this conclusion. 

In the present case some of the 
applications were for ordinary public- 
house licences, the others were for beer- 
house licences. The granting of public- 
house licences is regulated by the 
Alehouse Act, 1828, section 1 of which 
prescribes for " the holding annually of a 
special session of justices for the purpose 
of granting licences to persons keeping 
or being about to keep inns, alehouses, 
and victualling-houses, to sell excisable 
liquors by retail, to be drunk or con- 
sumed on the premises therein speci- 
fied," and empowers the Justices as- 
sembled at such meeting to grant 
licences "for the purposes aforesaid" 
to such persons as they shall in the 
execution of the power conferred and in 
the exercise of their discretion deem fit 
and proper. In my opinion this section 
only authorises the granting of licences to 
persons " keeping or being about to keep 
inns, alehouses, and victualling-houses 
. . .on the premises therein specified." 
The granting of beerhouse licences is 
regulated by the Beerhouse Act, 1840, 
section 1 of which prescribes that no such 
licence " shall be granted to any person 
who shall not be the real resident holder 
and occupier of the dwelling-house in 
which he shall apply to be licensed." 
This statute therefore expressly prohibits 
the granting of such a licence to any 
person who does not possess the prescribed 
qualification. 

Two questions then arise : First, were 
the applicants for the public - house 
licences persons keeping, or about to keep, 
inns, alehouses, or victualling-houses on 
the premises in respect of which they 
applied ) Secondly, were the applicants for 
beerhouse licences the real resident holders 
and occupiers of the dwelling-houses in 
which they applied to be licensed 9 

It was part of the duty of the licensing 
authority to enquire whether these ques- 
tions ought to be answered in the affir- 
mative. 

It was contended by those who opposed 
the renewal that these questions ought 
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to be answered in the negative, and there 
was much to be said in support of this 
contention ; for it was admitted that at 
the time when the licensing sessions were 
held the houses were dismantled and were 
occupied by servants of the corporation 
holding a humble position in life, who 
paid no rent, held no agreement for a 
tenancy, carried on no business in the 
houses, and as to whose future intentions 
of carrying on businet>s there was, to say 
the least, room for doubt. 

In the judgment of the Lord Chief 
Justice in the Divisional Court the fol- 
lowing passage occurs : '' It is not dis- 
puted that if instead of getting rid of the 
original licensees, tenants, or occupiers, 
in December, 1905, and January and 
February, 1906, they had allowed these 
tenants to remain, and if instead of dis- 
mantling some of the houses between 
December and March they had allowed 
the fittings to remain in the houses, the 
objection could not substantially have 
been made. The brewers would not have 
had then the right to say, as they did 
say, that the application for renewal is 
not made in respect of a house which has 
been, or is intended to be, carried on as 
licensed premises. The application is not 
made boTia fide for the house in respect 
of which the application is made, as the 
said house is about to be closed. And it 
is because I think that the whole of what 
has happened between December and 
March really is and must be regarded as 
perhaps a not very wisely advised attempt 
to carry out the spirit of that which was 
understood by the Corporation to be their 
rights under the Act of 1904, that T for 
myself think that we ought not to give 
effect to the objections that have been 
taken." 

I entirely agree that if the corporation 
had allowed the old tenants to remain 
carrying on business in the houses they 
occupied, the objections taken on behalf 
of those who actually opposed the renewal 
could not have been successfully taken, 
but, speaking with the utmost respect, I 
am unable to come to the same conclusion 
as I think that the Lord Chief Justice did 
— that there was no difference in substance 
between such a renewal and that which 
actually took place. Having regard to 



the powers conferred by the Leeds 
(Housing of Working Classes) Order, 
1901, I see no reason to doubt that the 
corporation might lawfully continue to 
let the existing buildings as public-houses 
or might grant building leases of other 
houses to be built on the same sites; 
but, on the other hand, it does not 
appear, and indeed it was not even 
suggested at the Bar, that the corpora- 
tion has power to carry on the business 
of a public-house keeper. Now, if the 
old tenants had been allowed to continue, 
each licensee would have been a real 
tenant who would have carried on busi- 
ness under his licence until the period for 
which it was granted either expired or 
was determined by the action of the com- 
pensation authority. In the latter event 
he would have been entitled as tenant to 
claim the amount of compensation so 
carefully secured to licensees who are 
tenants by section 2 of the Act of 1 904, 
while the corporation would be entitled 
only to the balance. The compensation 
to the licensed tenant appears intended to 
protect the owner of the business against 
loss occasioned by his no longer being able 
to carry it on on the premises. 

In the present case, who is to receive 
that part of the compensation) The 
present holders of provisional licences 1 
They have never carried on business on 
the premises, and probably will never 
attempt to do so, until the decision of the 
compensation authority as to renewal is 
arrived at, and will suffer no actual loss 
if renewal is refused. If they do not 
receive any compensation it would seem 
that the corporation will receive the 
whole of it, although the corporation not 
only has never carried on business, but 
cannot lawfully do so. Such questions as 
these could not arise if, notwiihstanding 
the reference of the question of renewal 
to the compensation authority, the licensing 
Justices grant provisional licences to per- 
sons duly qualified to hold them in accord- 
ance with the provisions of the Alehouse 
Act and the Beerhouse Act, and no others, 
and in my judgment this was the true 
meaning of the Act. 

I only wish further to add that in my 
opinion the licensing committee and Jus- 
tices and che corporation acted in entire 
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good faith in the matter, and that the 
corporation, in seeking to reduce the 
price paid for these public- houses by 
obtaining any compensation by law given 
to them in respect of non-renewal of 
licenses, were not only acting within their 
legal rights, but, in my opinion, discharg- 
ing a public duty. It is a matter of 
regret that the plan adopted by the 
corporation for the realisation of this 
object was not more skilfully devised. 

Flbtcheb Moulton, L J. — ^The present 
case raises an important question under 
the Licensing Act, 1004, which presents 
considerable difficulties both as to the 
rights of the parties and the nature of the 
legal remedies, if any. It will be necessary 
therefore to examine somewhat closely 
both the lacts and the law of the case, 
and I think it will be convenient to con- 
sider — first, the legal position and rights 
created by the Licensing Act, 1904; 
secondly, the £BM!ts of the case as bearing 
thereon ; and thirdly, the remedy, if any, 
to which the facts entitle the appellants. 

The functions of the licensing com- 
mittee and the confirming authority in 
cases relating to the renewal of a licence 
have been so profoundly changed by the 
Licensing Act, 1004, that in order rightly 
to appreciate the issues in this case, and 
to determine the duties of each of these 
bodies and the character of the juris- 
diction which these duties imply, I shall 
examine in detail the case of an applica- 
tion for the renewed of an existing licence 
in the case of a county borough, which is 
the case that is actually before us. 

An application for the renewal of a 
licence is made in the first instance to the 
licensing committee, by virtue of the pro- 
visions of section 5, sub-section 4 of the 
Act of 1904. They have three courses 
open to them. If they are of opinion 
that the renewal should be refused on 
one or more of the four grounds set out in 
sub- section 1 of section 1, they can refuse 
the licence. In so doing they are acting 
under the powers of previous Licensing 
Acts which still remain in force, and it 
has accordingly been held that the appli- 
cant has an appeal against this refusal to 
the Court of quarter sessions of the county 
in which the county borough is situate. 



and, so far as I can gather from the pro- 
visions of the Act, that appeal must be 
decided by a consideration of those four 
grounds alone. On the other hand, the 
licensing committee may grant a renewal 
simpliciter. In that case there is no 
appeal. But there is a third course open 
to the licensing committee. They may 
decide, in the language of sub-section 2 
of section 1 of the Act of 1904, 'Hhat 
the question of the renewal of the 
licence requires consideration on grounds 
other than those on which the renewal 
of an existing on-licence can be refused 
by them." In such case they must refer 
the matter, with a report, to the confirm- 
ing authority, which, by virtue of the 
provisions of section 8, sub-section 2, con- 
sists in the case of a county borough of 
the whole body of licensing Justices in 
the borouj^h. The confirming authority 
must consider the report, and after due 
hearing may grant the renewal or refuse 
it ; but in the latter case they must, by 
virtue of the provisions of section 2, sub- 
section 1, give compensation out of the 
fund created under the provisions of the 
Act. The amount of such compensation 
is fixed by that sub section. 

It is evident, therefore, that the licensing 
committee is no longer in the position of 
being merely a tribunal of first instance 
in the case of the refusal to renew a 
licence. By its decision of the question 
whether the renewal requires considera- 
tion on grounds other than the four with 
which it is empowered to deal, it deter- 
mines whether or not an ultimate refusal 
by the confirming authority shall be 
accompanied by the payment ot* compen- 
sation out of a fund substantially provided 
by other licence-holders. It becomes there- 
fore a matter of great importance to deter- 
mine whether this question is left to it as 
a matter of pure discretion, or whether it 
is a matter on which it has to pronounce 
judicially. After giving the most careful 
consideration to the various sub-sections 
of section 1 of the Act of 1904, and to 
such other portions of the Act as bear on 
the question, I have come to the conclu- 
sion that this matter is left to them in a 
judicial capacity. In my opinion the 
licensing committee are not entitled to refer 
the question of the renewal to the confirm- 
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ing authority, unless they have judicially 
come to the conclusion that the renewal re- 
quires consideration on other grounds than 
those above referred to enumerated in 
section 1, sub section 1. In other words, 
they must be of opinion, on the one hand, 
that those grounds for refusing the renewal 
which they are entitled to consider are 
not such as would make it their duty as 
licensing Justices acting under the powers 
of the Licensing Acts, 1828 to 1902, to 
refuse the licence; and, on the other hand, 
that there exist other grounds which may 
affect the question of renewal. Unless 
they judicially come to i>uch a conclusion, 
they have no right to refer the matter to 
the confirming authority. 

The gravamen in the present case 
is that the licensing committee never 
judicially decided this issue. It is con- 
tended by the appellants that they had 
before them objections coming within the 
limitations of sub-section 1 which were 
of a character such as to make it their 
duty to refuse the renewal. It is also 
said that certain members of the licensing 
committee who took part in the proceed- 
ings had rendered themselves incapable of 
judicially deciding the issue in question by 
mixing themselves up with negotiations 
the object of which was to secure the ex- 
tinction of these licences on certain terms 
as to compensation, so that they had a 
bias rendering them incompetent judicially 
to decide whether the matter should or 
should not be referred to the confirming 
authority, such reference being an essential 
step in the carrying out of the intended 
arrangements. The appellants contend 
that these grounds are each of them 
sufiicient to invalidate the action of the 
licensing Justices. To put it shortly, they 
say that the magistrates never dreamt 
of granting de facto renewals to these 
applicants ; they were consciou8 that the 
applications were of such a character as 
would render it impo.-^sible for them to 
grant effective licences in respect of them, 
and they granted the renewals merely 
pro forma in order to make it possible to 
carry out a bargain as to the compen- 
sation which had been made between the 
corporation and the licensing Justices. 

Speaking for myself, I am of opinion 
that, if either of these allegations can bo 



established, a case is made out which 
warrants the interference of the Courts. 
To permit the licensing Justices so to act 
would in effect be to enable them to usurp 
the jurisdiction of the confirming autho- 
rity. For instance, let us suppose that a 
renewal is asked in the case of premises 
that are structurally deficient or have been 
notoriously ill conducted ; if the licensing 
committee are entitled to shut their eyes 
to these matters, and at their will and 
pleasure to treat it as a case of reference 
and report, the confirming authority will 
find itself compelled either to grant a 
renewal in a case where a licence obviously 
ought to be refused, or to give to the 
applicant full compensation out of a fund 
which is unquestionably intended for those 
cases only in which the refusal of a licence 
is due, partly at least, bo causes other 
than the unfitness of the applicant or the 
premises. And it follows, as a practical 
consequence of placing the confirming 
authority in this dilemma, that the more 
grievously the application fails to satisfy 
the requirements of the law, the more 
certainly will the applicant receive com- 
pensation. I cannot think that this is 
what is intended by the Licensing Act, 
1904, and therefore I come to the con- 
clusion that the licensing committee were 
bound to consider judicially whether or 
no the application for the renewal of 
these licences required the consideration 
of grounds other than those enumerated 
in section 1, sub-section 1, and that, if 
the appellants can establish their con- 
tentions that they did not do so, or that 
they had rendered themselves legally in- 
capable of doing so, they have established 
a claim for relief. 

The first of these two contentions of 
fact put forward by the appellants is not 
an easy one to support. The discretion 
of the licensing committee to grant or 
refuse the renewal of a licerca even when 
the objections are confined tii the grounds 
above referred to, is a wide one, and, in 
order to shew that the licensing magis- 
trates did not judicially decide the issue, 
the appellr.nts must shew either that they 
could not as a matter of law have decided 
it in favour of the reference, or that they 
did not as a matter of fact intend so to 
decide it. But though the issue is a 
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difficalt one, the facts are very strongly 
in £Etvour of the contention of the appel- 
lants. The houses had been dismantled 
as public-houses, and common labourers 
(principally men employed as scavengers 
by the corporation) had been put into 
the houses somewhat in the position of 
caretakers. It is almost impossible to 
think that the licensing magistrates 
deliberately came to the conclusion that 
such applications were applications that 
they would be justified in granting when 
acting as a tribunal which had the re- 
sponsibility of dealing according to law 
with objections of the types enumerated 
in section 1, sub-section 1. 

But the appellants go further, and say 
that the licensing committee were bound 
as a matter of law to refuse the licences, 
because the applicants were not persons 
to whom they had jurisdiction to grant 
licences. These licences were all granted 
under the jurisdiction conferred upon 
the magistrates by section 1 of the Ale- 
house Act, 1828, which empowers them 
to hold licensing meetings *' for the pur- 
post of granting licences to persons 
keeping or being about to keep inns, ale- 
houses, and victualling-houses, to sell 
excisable liquors by retail to be drunk or 
consumed on the premises therein speci- 
fied/' The applicants in this case were 
neither persons keeping, nor persons 
about to keep, such alehouses, and no 
one could have imagined that they were. 
They were therefore not members of the 
class to grant licences to whom the 
powers were by that Act given to the 
magistrates, and the appellants contend 
that the magistrates therefore had no 
authority to grant licences to persons 
other than such as came within that class, 
and that in granting these licences they 
exceeded their jurisdiction. 

In his very able argument counsel 
for the respondents sought to con- 
vince us that these words " keeping or 
being about to keep " were not words of 
limitation and should be neglected. Ac- 
cording to his contention, the views of the 
Courts with regard to the licensing law 
had undergone a great change since 
the decision in Sharpe v. Wakefield^ 
in the House of Lords, and he pressed 
upon us that to give weight to specific 



words such as those to which I have 
referred in section 1 of the Alehouse Act, 
1828, and to treat that section as in any 
way limiting the class of persons to whom 
licences migho be granted, was to commit 
the error of interpreting that statute in 
the light of a decision long subsequent to 
its date. I agree with him that the views 
of the Courts as to the licensing law and 
licensing practice have been subject to 
much change, and that the decision in 
Sharpe v. Wakefield ^^ effected a consider- 
able alteration therein, but in my opinion 
the effect of that decision was to bring 
back the earlier law and not to introduce 
an innovation. For a long series of years 
licensing practice hsts suffered from a 
gradual tendency to emphasise the im- 
portance of the relation of the licence to 
the property, and to minimise the import- 
ance of the relation of the licence to the 
person. But we must remember that a 
licence has always been a licence to a 
particular person to retail liquor at a 
particular place ; and if we examine the 
language of the earlier statutes it is 
evident that these two elements were 
considered to be co-ordinate and of 
parallel importance. In later years the 
tendency has been to look upon the 
person as unimportant and capable of 
ready change, and to look at the premises 
as the essential element of the licence. 
In my opinion this is not a true view of 
the Act of 1828. If we look at Form C, 
which was made imperative by sec- 
tion 13 of that Act, we find that the 
form of the licence shews that it was 
to be granted to persons "keeping or 
intending to keep " the alehouse, indica- 
ting that these words, as they appear in 
section 1, were by no means considered 
to be of little import. It is true that 
subsequent Acts have varied the form of 
the licence, but there has been no legisla- 
tion which alters or qualifies in any way 
the terms of section 1 of the Act of 1828, 
or renders it less necessary that the 
applicant should come within the class of 
persons keeping or being about to keep 
the alehouse in question. If these wordbs 
are to have their due significance given 
to them, the question of fact is easy to 
decide. Counsel for the respondents did 
not in substance contend that the appli- 
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cants were in fact keeping or in fact 
intending to keep or about to keep these 
alehouses. The utmost for which they 
contended was that the applicants were 
good enough for the purposes of transfer. 
This is not enough. In my opinion the 
law no more permits licensing magistrates 
to grant a licence to an unfit man, for 
the purposes of a subsequent transfer to 
one more fit, than it permits them to 
grant a licence to an unfit house, for the 
purposes of a subsequent transfer to 
another house that is more fit. I am 
satisfied on the evidence in this case that 
the magistrates did not in fact come to 
the conclusion that the applicants were 
persons keeping or entitled to keep these 
alehouses. They had no right to treat as 
meaningless or unimportant the restric- 
tive words in section 1 of the Act of 1828. 
Those words were in my view intended 
to limit the class of persons to whom 
licences could be given, and, inas- 
much as the applicants in this case 
obviously did not come within this class, 
the licensing committee were bound to 
refuse the licences. Such refusal was 
expressly within the scope of their powers, 
because the renewals would, if granted, 
be void as being granted in excess of their 
jurisdiction. 

The above decision applies alike to all 
the cases, but some of the applications 
were for licences to beerhouses under 
the Act of 1840. In respect to these 
beerhouses a second objection arises. 
They come under the Beerhouse Act, 
1840, and by section 1 of that Act a 
licence can only be granted to one who 
is " the real resident holder and occupier " 
of the house in question. No one can, I 
think, doubt that, if words have any 
meaning, the applicants in the present 
case did not satisfy that description ; and 
thus licences granted to them would be 
void under the express provisions of that 
section. This would in itself be sufficient 
for the decision of this part of the case, 
were it not that this section, and indeed 
the entire Act of 1840, refers to licences 
granted by the Excise. Such licences 
must in all cases be obtained by keepers 
of beerhouses, but they are not identical 
with the licences granted by the magis- 
trates in this case, which are granted 



under the provisions of sections 4, 5, and 
6 of the Wine and Beerhouse Act, 1869. 
The argument, however, is not seriously 
affected by this complication. These sec- 
tions make it necessary to obtain a magis- 
trate's licence (or as it is there termed 
** certificate ") in order to obtain an 
Excise licence, and it is obviously the duty 
of the licensing magistrates not to grant 
such a certificate to any one who is not 
qualified to hold the licence in respect of 
which it is given. If it were neceesary 
to support this proposition it would only 
be necessary to look at the form of the 
magistrate's licence in the present case, 
which authorises the applicant *' to apply 
for and hold " a licence under the Beer- 
house Act, 1840. Nor is it a matter on 
which there is any lack of authority. 
The Courts in the cases of Eeg. v. Man- 
chester Jtutices^ and Beg, v. AUmey 
[l87l]^' have held that in the case of 
beerhouses the magistrates are impliedly 
restricted in granting licences to persons 
so qualified. So that, whether or not it 
can be said to be technically an excess of 
jurisdiction, the magistrates were bound, 
in my opinion, to refuse the renewal of 
these licences to the applicants on this 
ground also. The £Btcts of the case 
abundantly shew that it was not possible 
for them to have decided the question 
whether the applicants were the real 
resident holders of the houses in the way 
they did, if they had applied their minds 
to deciding it at all. I am satisfied that 
they never intended to decide it. 

But there is the further question as to 
whether the licensing magistrates, or some 
of them, heA not conducted themselves 
with regard to these applications in such 
a way that they may reasonably be sup- 
posed to have had a bias which would 
unfit them for judicially deciding the im- 
portant issue as to whether these applica- 
tions should or should not be dealt with 
upon the grounds reserved to them under 
section 1, sub-section 1 of the Act of 
1904. As to this, it is not necessary to 
go further than the statement of the 
lord mayor himself, who was president 
of the licensing committee on the occasion 
of the applications being made, and had 
also been chairman of the licensing 
[(42) 35 J. P. 634. 
2 Q 
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committee at the date when the members 
of that committee were approached by the 
corporation on the subject. At the open- 
ing of the hearing of the applications he 
says as follows : 

'* Now the first objection that we have 
to inquire into is the objection to property 
that it is within the area of the operations 
of the corporation. Large plots of land 
have been bought with large numbers of 
buildings on. Some have been demolished 
in consequence of being unhealthy ; but 
there are a number of hotels there that 
the corporation do not propose to demolish, 
and the licensing committee have had 
offers made to them by the corporation to 
extinguish those licences for a certain 
price. Now at the time this took place — 
it was before November 9 — at that time I 
was not a member of the corporation, but 
I am a member of the corporation now. 
All the business that was done with 
respect to this question was done before 
that time. I was chairman of the licens- 
ing committee, and the offer was made 
by the sub-committee, and we undertook 
to submit that to the compensation 
authority, which, of course, means the 
whole bench of the City of Leeds." 

This appears to me to express frankly 
and accurately the arrangement that was 
made between the licensing committee 
and the corporation. 

I do not think that it was a bargain 
that the confirming authority should 
ratify the arrangement as to the extin- 
guishment of the licences and the amount 
of the compensation, but I think that 
both the licensing committee and the 
corporation looked upon it as agreed that 
these licences should be sent on to the 
confirming authority to deal with. In 
other words, the licensing committee 
pledged themselves to decide in a parti- 
cular way the important issue left in 
their hands as to whether the licences 
ought to be refused upon some or all of 
the grounds on which the licensing com- 
mittee have jurisdiction to refuse them. 
The conduct of the corporation both in 
dealing with the houses prior to the date 
of the application for renewal, and in 
conducting their case before the licensing 
Justices, on the one hand, and the conduct 
of the licensing Justices in departing from 



their practice of requiring a certificate of 
character from new applicants for the 
renewal of licences on the other, strongly 
confirms this view. At heart both parties 
looked upon the applications as mere for- 
malities necessary to be gone through for 
the purpose of carrying out the agree- 
ment that had been maxle to the effect 
that these licences should be submitted to 
the confirming authority for the purpose 
of their accepting, if they thought them 
proper, the figures which had been 
arranged as the qiuifUum of compensa- 
tion. I do not for a moment think that 
either the lord mayor, or the members 
of the corporation, or the licensing Jus- 
tices, acted in bad faith or intended to 
do smything which they thought was 
wrong; but the position in which the 
licensing Justices had placed themselves 
was such that, in my opinion, they must 
be looked upon as being affected with 
bias in the decision as to referring the 
licences to the confirming authority ; and 
therefore their decision in the matter 
cannot stand. 

The next question is, What is the legal 
remedy ? If on the grounds above con- 
sidered these provisional licences ought 
not to have been granted by the licensing 
magistrates, the reference to the confirm- 
ing authority ought not to be allowed to 
stand, for, if the reference remains, the 
confirming authority must proceed upon 
it to adjudicate whether a licence shall be 
given or compensation awarded, and I 
cannot see what power the Court would 
have to prevent it so proceeding. 

The form of the reference itself states 
that the licensing magistrates have 
*' decided " to refer to the confirming 
authority the question of the renewal of 
the licence, and they have granted a pro- 
visional licence to enable this to be done ; 
and so long as the provisional licence and 
the reference stand, the licensing Justices 
appear to me to be functi qffU^, They 
have set the procedure going, and they 
have no power to stop it. I can see no 
way by which a complete remedy can be 
given excepting by calling up on certiorari 
and quashing the provisional licence and 
order referring the matter to the confirm- 
ing authority. 

The important question therefore is. 
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Does certiorari lie in such a case as the 
present 1 The writ of certiorari is a very 
ancient remedy, and is the ordinary pro- 
Qess hy which the High Court hrings up 
for examination the acts of bodies of 
inferior jurisdiction. In certain cases the 
writ of c&rUorcMri is given by statute, but 
in a large number of cases it rests on the 
common law. It is frequently spoken of 
as being applicable only to *' judicial 
acts " : but the cases by which this limi- 
tation is supposed to be established shew 
that the phrase "judicial act'' must be 
taken in a very wide sense, including 
many acts that would not ordinarily be 
termed judicial. For instance, it is evi- 
dently not limited to bringing up the acts 
of bodies that are ordinarily considered to 
be Courts. From very early times the 
common law Courts considered that they 
had jurisdiction to examine into rates by 
certiorari, and the case of Rex v. King 
[l788].^^ which is cited in the text-books as 
an authority to the contrary, tends to sup- 
port the view that their refusal to grant 
writs of certiorari in cases of poor rates 
was based on reasons of expediency, and 
not on any doubt as to their powers. 
Orders of the Poor Law Commissioners 
can be brought up on certiorari, and the 
provisions of the Poor Law Amendment 
Act, 1834 (4 & 5 Will. 4. c. 76), relating 
thereto do not purport to give the right, 
but rather to restrict the exercise of a 
right assumed to exist. In the case of 
Constables of Hipperhohne, In re,^^ the 
Court held that the order of two Justices 
appointing a constable under the powers 
of 5 & 6 Vict. c. 109, s. 19, could be ex- 
amined on certiorari. Other instances 
could be given, but these suffice to shew 
that the procedure of certiorari applies in 
many cases in which the body whose acts 
are criticised would not ordinarily be 
called a Court, nor would its acts be 
ordinarily termed "judicial acts." The 
true view of the limitation would seem to 
be that the term " judicial act " is used in 
contrast with purely ministerial acts. To 
these latter the process of certiorari does 
not apply, as, for instance, to the issue of 
a warrant to enforce a rate, even though 
the rate is one which could itself be 
questioned by certiorari. In short, there 
C43) 2 Term Rep. 234. 



must be the exercise of some right or 
duty to decide in order to provide scope 
for a writ of certiorari at common law. 

With regard to the question whether 
the decisions of licensing Justices can be 
brought up on certiorari, the decisions are 
conflicting. In Reg. v. Exeter Justices 

S1878]^^ a decision of the licensing 
ustices in respect of a beerhouse was 
brought up and discussed ; and although 
the Court did not find it necessary to 
quash the licence which had been granted, 
the judgments do not indicate any doubt 
in the minds of the Judges that they had 
the power so to do. In the case of Rex 
V. Sharman; Denton, Ex parte,^^ the 
Queen's Bench Division held that they 
could not do so on the ground that the 
granting of a licence was not a judicial 
act, and this case was followed in a 
later case (Reg. v. Bowman ; Fatten, Ex 
parte ^^) ; but these decisions have been 
doubted on more than one occasion, and 
in the case of Reg. v. Thornton [l898] ** 
the Court of Appeal on certiorari quashed 
an off-licence granted by the licensing 
Justices, on the ground that they had no 
jurisdiction to grant it. This case was, 
however, reversed in the House of Lords 
on the fkcts, no decision being given on 
the point as to whether a certiorari would 
lie, Lord Halsbury, L.C., expressly re- 
serving this point as a point for future 
decision. In the case of BovUer v. Kent 
Justices ^^ the House of Lords heard and 
decided an appeal on a certioraH to bring 
up an order for costs made by quarter 
sessions when sitting on appeal from 
licensing Justices. Now it is clear that 
quarter sessions sitting on appeal from 
licensing Justices are still regulated by 
the Alehouse Act, 1828 — see the judg- 
ment of Lord Davey in TyThemouth Cor- 
porations. AU.'Gen. [l899].*^ It is there- 
fore clear that the mere fact that the 
jurisdiction is given by the Alehouse Act, 
1828, is not sufficient to shew that cer- 
Horari does not apply to the proceedings. 
It is true that Lord Halsbury in the 

(44) 42 L. J. M.O. 35 ; tub mm. Reg. v. Mann, 
L. R. 8 Q.B. 235. 

(46) [1898] M.O. 15 ; 67 L. J. Q.B. 249 ; [1898] 
1 Q.B. 334. 

(46) 68 L. J. Q.B. 752, at p. 758 ; [1899] 
A.O. 293. at p. 307. 
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former case expressed his doubts as to 
whether Justices at a licensing meeting 
are a Court at all. This, however, was 
not said with regard to the applicability 
of the procedure of oeriiorari to their 
decisions, and I do not think that his 
Lordship had in his mind any question of 
the remedy for excess of jurisdiction by 
licensing Justices under circumstances 
where there can be no appeal, and where 
the question of the validity of their act 
cannot be raised in any subsequent pro- 
ceeding based upon it, as is the case here. 

But I do not think that it is necessary 
to find an exact precedent for the writ 
of certiorari in the present case, because 
the power of the Court to avail itself 
of that procedure depends, as I have said, 
on the nature of the act to be reviewed, 
and this precise act and the jurisdiction 
to perform it date only from the coming 
into operation of the Licensing Act, 1904. 
This is, I believe, the first case under that 
Act in which the question has arisen, and 
we must therefore fall back on first prin- 
ciples, and ask ourselves whether in its 
nature this act of deciding that the licences 
ought not to be refused on the grounds to 
wMch their jurisdiction extended, and 
ought to be referred to the confirming 
authority, was a judicial or a merely 
ministerial act. I have already stated 
that in my opinion it was clearly a judi- 
cial act, and I have no doubt therefore 
that the proceeding of certiorari is applic- 
able to it; and, this being so, the fact 
that the magistrates had placed them- 
selves in such a position as to subject 
themselves to a bias in £sivour of deciding 
in one particular way, gives to the Court the 
power and the duty to quash their decision. 

The question whether, apart from the 
question of bias, the licences granted by 
the magistrates should be quashed on the 
ground that the applicants were not the 
real resident holders of the beerhouses, 
or persons keeping or intending to keep 
the alehouses, raises a point which is 
in its nature one of great difficulty — 
that is, whether that is a matter which is 
for the magistrates' decision, and as to 
which their decision is final and binds 
the Courts. • It must always be borne 
in mind that a writ of certiorari is not 
intended to take the place of an appeal. 



On this point I give my opinion with 
great diffidence, as it difiers from the view 
taken by Lord Justice Yaughan Williams; 
but as the matter is of importance, and 
as I have come to a definite opinion on 
the point, I feel bound to state it. 

The various cases that thus arise are 
exhaustively dealt with in the case of 
Colonial Bank of AtMfralana v. WiUan,^^ 
Speaking for myself, I am of opinion that 
the present case comes within the third 
class spoken of^^ — namely, cases in 
which the Judge of the inferior Court, 
having legitimately commenced the en- 
quiry, is met with some fact which, if 
established, would oast his jurisdiction 
and place the subject-matter of the en- 
quiry beyond it. Here the fact that the 
applicants were not the real resident 
holders of the beerhouses, and were not 
persons keeping or being about to keep 
the alehouses, excluded them from the 
class to whom licences, whether absolute 
or conditional, could be granted by the 
magistrates, and no erroneous decision of 
this question of fact by the magistrates 
could give to them jurisdiction. The 
well-known passage from the decision in 
Bwnhwry v. Fuller^^ quoted with approval 
by Mr. Justice Blackburn in Peaee v. 
Chavyior^ appears to me to be applicable 
to this case, and to shew that, even if the 
licensing magistrates in this case did in 
fact decide these points of fact, it is the 
duty of the Court to review their decision, 
and if it is erroneous to quash the licences 
and references ; otherwise we should have 
a body of limited jurisdiction empowered 
by an erroneous decision of its own to 
extend its jurisdiction without the pos- 
sibility of a true appeal, seeing that, 
although the confirming authority may 
refuse to confirm the licence on any 
ground, it can only so do on the terms of 
granting full compensation. But the case 
is still btronger if, as I am of opinion was 
the case here, the magistrates never really 
considered or decided these questions of 
&ct, or even asked themselves whether 
these applications were made by persons 
to whom they were empowered to grant 
licences, but acted in the belief that all 
they were doing was pure formality, useful 

(47) 43 L. J. P.O., at p. 45 ; L. B. 6 P.C, at 
p. 444. 
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only for the purpose of enabling the adjudi- 
cation on the merits to be made else- 
where. 

I am therefore of opinion that the writ 
of oertiorari should be made absolute, and 
that the provisional licences granted, 
and the references to the confirming 
authority, should be quashed. 

With regard to the application for a 
nfumdavMUj I have nothing to add to what 
has been said by the President of the 
Court. 

Appeals allowed, 

Danokwert8y JT.C, for the appellants, 
asked for the costs, as against the Corpora- 
tion of Leeds, of the proceedings both in 
the Divisional Court and in the Court of 
Appeal. 

Scott Fox^K.C. {Bairstovj'm^ him), for 
the respondents. — There is no power to 
award costs to a successful applicant for 
a writ of certwrwri. The old Courts of 
(x>mmon law had no power to award costs 
in such a case, and the Judicature Act, 
1890 (53 & 54 Vict. c. 44), s. 5, conferred 
no power to do so — lAmdon County 
Couneil v. West Ha/tn Assessment Com- 
mitUe ri892y* following Beg. v. Parlby 

[1889],^^ and followed in Reg, v. ffain 
1896J ^ and Rex v. Gee [l90l].** 
DancktoertSy K,C. (Simon with him), 
for the appellants. — As to the costs in the 
Divisional Court, it is admitted that the 
old Courts of common law had no juris- 
diction to award such costs, and also that 
section 5 of the Judicature Act, 1890, 
conferred no power on the High Court to 
award them. To that extent London 
County Council v. West Ham Assessment 
Committee ^^ is law. But the grounds of 
the decision in that case must be ques- 
tioned since the decision of the Court of 
Appeal in Reg, v. County of London 
Justices [1894].^^ That case decided that 
if the old Court of Chancery had jurisdic- 
tion in the cause or matter — for example, 
in granting a writ of prohibition — then, 
that Court having jurisdiction over the 
costs, the High Court, although it might 

(48) 61 L. J. M.C. 210; [1892] 2 Q.B. 173. 

(49) 24 L. J. N.C. 130 ; W. N. (1889), 190. 
(60) 12 Times L. R. 323. 

(51) 17 Times L. R. 374. 

(62) 63 L. J. Q.B. 301 ; [1894] 1 Q.B. 463. 



derive no such jurisdiction from the old 
Courts of common law, yet did derive 
such a jurisdiction from the Court of 
Chancery. Reg v. Jones [l894],*' a case 
of a writ of kabects corpus is to the same 
effect If, therefore, the Court of Chancery 
had jurisdiction to issue a writ of certiorari^ 
it must follow, in strict analogy to the case 
of a prohibition, that the High Court has 
jurisdiction over the costs of issuing the 
writ. And there can be no doubt that 
the 0)urt of Chancery had jurisdiction to 
issue a writ of certiorari — Bacon's Abr. 
"Certiorari" (A.), (B.), Comyns' Dig, 
"Certiorari" (A. 1), Hawkimfs PI, Cr, 
bk. 2, c. 27, s. 22 ; Woodcraft v. Kinaston 
[1742],®* and Edwards v. Bcwen [1826].** 

[Stirling, L.J., referred to Dames v. 
Mac- Henry [l867].*^] 

\Atkinson v. Beg, [l785] *^ and Andrews 
V. Barnes [l888] ** were also cited.] 

With regard to the costs of the appeal, 
this Court has ample power under sec- 
tion 17 of the Judicature Act, 1875 (38 & 
39 Vict. c. 77), and Order LVIII. rule 4, 
to deal with them. 

ScoU FoXy K,C,y replied. 

Vaughan Williams, L.J. — We are of 
opinion that the Court has power to deal 
with these costs. If before the Judica- 
ture Acts a power to award costs existed 
in any of the Courts which are now 
embodied in the High Court, that power, 
except in so far as it has been taken 
away by the Judicature Acts or by some 
rule or order made thereunder, may be 
exercised by the King's Bench Division 
even in matters not exclusively within its 
jurisdiction. 

As to the costs in the Cburt below, the 
decisions given since the Judicature Acts 
cannot be said to be uniform. It is quite 
plain that in Btg. v. Fwrlhy *® the Divi- 
sional Court decided, after the Judicature 
Acts, that there was no power in the 
Court to award costs where a rule for a 
certiofrari was made absolute in a case in 
which the Court might make absolute or 

(63) 63 L. J. Q.B. 656 ; [1894] 3 Q.B. 382. 

(64) 2 Atk. 317. 

(65) 2 Sim. & S. 614 ; on app., 2 Ross. 153. 
(56) L. R. 3 Ob. 200. 

(67) 8 Bro. P.O. 617. 

(68) 67 L. J. Ch. 694; 39 Ch. D. 133. 
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discharge the writ. The same view was 
taken in Reg. v. ffain^^ and in Rex v. 
Gee ^^ ; but the case to which it is most 
useful to turn one's attention is London 
County Council v. West Ham Aeeeaament 
Committee ^^ in this Court. That case 
was decided by Lord Esher, M.B., Lord 
Justice Fry, and Lord Justice Lopes. 
Lord Esher, M.R., afber saying that no 
Court of common law had jurisdiction to 
give costs at all, and that up to the pass- 
ing of the Judicature Acts no statute had 
given the Courts of common law jurisdic- 
tion to deal with the costs there in ques- 
tion, proceeded thus : '' Then came the 
Judicature Act, and the Rules and 
Orders, amongst others Order LXV., r. 1. 
The Court had, with regard to this very 
matter, to construe Order LX V. In the 
case of MiU8*8 Estate, In re [l886]«»the 
conclusion to which the Court came was 
that, upon the true construction of that 
rule, it did not assume to give the Court 
power over costs, or jurisdiction over costs, 
where the Court had never had jurisdic- 
tion before, but it gave to the Court power 
to deal with costs in a particular way, 
different from that in which the costs had 
been dealt with before in cases where the 
Courts had jurisdiction over the costs. 
That altered the practice, but it did not' 
enlarge the jurisdiction. There were 
doubts expressed in some quarters about 
that rule and order, and the legislature, 
in the Statute 53 & 54 Vict. c. 44, [the 
Judicature Act, 1890] put the matter 
beyond doubt by an enactment which 
gives a statutable rule to the same effect 
as that order." Now section 4 of the 
Judicature Act, 1890, provides that 
*' Nothing in this Act shall alter the 
practice in any criminal cause or matter 
or in bankruptcy, or in proceedings on 
the Crown side of the Queen's Bench 
Division " ; and section 5 that, '* Subject 
to the Supreme Court of Judicature Acts 
and the rules of Court made thereunder, 
and to the express provisions of any 
statute, whether passed before or afrer 
the commencement of this Act, the costs 
of and incident to all proceedings in the 
Supreme Court, including the administra- 
tion of estates and trusts, shall be in the 
discretion of the Court or judge, and the 
(59) 56 L. J. Ch. 60- 34 Ch. D. 24. 



Court or judge shall have full power to 
determine by whom and to what extent such 
costs are to be paid." Lord Esher, M.R., 
having called attention to those two sec- 
tions, proceeds : ** Then the whole question 
will be whether this case comes within 
the wordrt of section 4. The expression 
' nothing in this Act ' includes section 5." 
In the result. Lord Esher held that there 
was no power to give coets. I have read 
that portion of the judgment in order to 
shew that Lord Esher took the same view 
as that taken by Lord Justice Lopes, 
though he did not deal with the matter 
in the same detail. Lord Justice Fry 
agreed with Lord Esher, M.R. Lord 
Justice Lopes dealt most specifically with 
the matter. He said : " In former times 
a case like this would have been brought 
up by a certtorari. The certiorari has 
been dispensed with by Act of Parliament^ 
and therefore, is no longer necessary ; but 
the case stands precisely in the same 
position as if it had been brought up by 
a certiorari" So the judgment proceeds 
upon the basis that it is just as it would 
have been if in form the case had come 
up on a certiorari. The Lord Justice 
proceeds thus : •* What would have been 
the stat-e of things if it had been 
brought up by certiorari! There would 
have been no inherent or original juris- 
diction in the Courts to deal with 
costs. The only jurisdiction they would 
have would be under a statute or under 
the recognizances." It will be remembered 
that the prosecutor in proceedings for a 
certiorari in the King's Bench Division 
has to enter into recognisances which 
cover any costs he may have to pay. 
Lord Justice Lopes continues : " There is 
no jurisdiction by any statute ; therefore, 
it follows that the only jurisdiction to 
deal with conts wou'd be under the re- 
cognizance. But then the recognizance 
only applies where the order is affirmed. 
If the order is affirmed the successful 
party obtainn costs under the recogni- 
zance ; if the order is quashed there are 
no costs. That was the state of thinga 
before the Judicature Acts In my 
opinion, the Judicature Acts have intro- 
duced no change. I entirely agree with the 
statement of the law in this respect made 
by Master Mellor, and referred to by Baron 
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Huddleston in Reg. v. Parlhy.^^ I also 
entirely agree with — and I think it worth 
while to read — what was said by Lord 
Justice Cotton in MiUs'a Estate, In re.^^ 
He says : * In my opinion, having regard 
to that and to the object here expressed, 
which was to be provided for by Rules 
and Orders, the true construction of this 
Order'— that is, Order LXV.— ' is that 
it was only intended to regulate the way 
in which costs were to be dealt with when 
power was given to the Court, or, inde- 
pendently of Act of Parliament, the 
Court had power to deal with costs/ 
Therefore, it appears that things are pre- 
cisely as they were previously to the 
passing of the Judicature Acts. If it 
were necessary to fortify that view, it 
seems to me that it is strongly fortified 
by section 4 of the Act of 1890." There- 
fore it is plain that, upon the question 
whether the King's Bench Division has 
power to give cotsts, the state of the 
authorities is such that we should be 
bound to hold that that Couiii has no 
power to give costs to a successful appel- 
lant on a Case stated by quarter sessions. 
But though that is so, there is a case of 
great importance also in the Court of 
Appeal, and later in date than London 
County Council v. Weet Ham Assessment 
Committee *® — namely, Reg. v. County of 
London Justices.^^ In that case Lord 
Justice Lopes was again a member of 
the Court, and the question was as to 
the costs of a successful application for a 
writ of prohibition. In substance the 
judgment of the Court was based upon 
this reasoning — that whenever before the 
Judicature Acts any power had existed in 
any of the Courts subsequently by those 
Acts incorporated with the High Court to 
give costs in any particular proceedings, 
then, unless there was something in some 
statute to take away that power, it became 
vested in the High Court; and it was 
pointed out in the course of the argu- 
ment that a writ of prohibition was a 
writ which could be issued by the Court 
of Chancery, and that in that Court the 
giving of costs was always discretionary, 
and that it followed that the High Court 
had power to award costs on a successful 
application for the writ ; and, notwith- 
standing London County Council v. West 



Ham Assessment Committee,*^ the Court 
of Appeal held that the High Court had 
that power. But it is plain that that 
reasoning applies equally to a writ of 
certiorari^ beosiuse the Court of Chancery 
had power also to grant a certiorari — 
indeed, the contrary was not seriously 
contended — and that Court had power to 
award costs in its discretion. Therefore 
the judgment in Reg, v. Coumty of London 
JvsPiees^* applies in principle just as 
much to the case of a certiorari as to that 
of a prohibition. This is put in the case 
of Reg, V. Jones *■ by Mr. Justice Cave 
and Mr. Justice Collins, in terms as clear 
and forcible as they can be. The Court 
there considered lAmdon County Council 
V. West Ham Asaessment CommiUee,^^ not- 
withstanding which they took the view that 
in a case of habeas corpus the principle laid 
down in Reg, v. County of Lor^don Justices^* 
ought to be applied. '* The question," 
said Mr. Justice Collins, " is whether sec- 
tion 5 of the Supreme Court of Judicature 
Act, 1890, gives us power to order pay- 
ment of costs. I am of opinion that it 
does. I think it gives the power, unless 
the case is taken out of the operation of 
section 5 by the provisions of section 4. . . . 
If habeas corpus could only be obtained on 
the Crown side of the Queen's Bench 
Division, those provisions would come in, 
and the case of London County Council v. 
West Ham Assessment Committee *^ would 
apply. But these proceedings could be 
taken in other Courts. Then does sec- 
tion 5 confer jurisdiction to deal with 
costs) I think it does." The learned 
Judge then deals with Mills's EstatCy 
In re,*® and says : " The Lord Justice " — 
that is, Lord Justice Cotton — "there 
treats Order LXY., rule 1, as shewing 
how the existing jurisdiction was to be 
exercised, but as conferring no new juris- 
diction, and this continued to be the state 
of the law down to the commencement of 
the Supreme Court of Judicature Act, 
1890. The effect in cases of prohibition 
is stated by Kay, L.J., in Reg, v. 
County of London Justioes,^^ where 
he says: 'I have come to the conclu- 
sion that the High Court in cases of 
prohibition, which is not a jurisdiction 
peculiar to the Crown side of the Queen's 
Bench, has all the jurisdiction as to costs 
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formerly exercised by the Courts of 
Chancery, Common Fleas, and Exchequer ; 
and that as these last mentioned Courts 
seem to have had and exercised jurisdic- 
tion to give costs again&t the defendant 
when granting a prohibition, the Iligh 
Court now has a like jurisdiction.* The 
same reasoning applies to habeas corptia, 
and it follows that we have jurisdiction to 
order payment of costs in the present 
case." It seems to me that that is a most 
accurate and clear statement of the 
decision of Reg, v. County of London 
Juatices,^^ and we must act upon the 
principle laid down in that case, and, if 
we are satisfied that the Court of Chancery 
exercised a jurisdiction to allow costs on 
granting a writ of certiorari^ we must 
hold that that jurisdiction can be exer- 
cised by the High Court now. Our de- 
cision in this case is not one which can 
stand with the decision of the Court of 
Appeal in London County Council v. 
West Ham AeeesBment Committee *® ; but 
the decision in that case is not to be 
reconciled with the principle of Reg. v. 
County of London Jxuticea^^ That 
being so, it is now our duty to say 
on which of two inconsistent cases 
in the Court of Appeal, the Court of 
Appeal will in future act; and in my 
judgment the Court ought to act upon 
the principle of Reg, v. County of London 
Jvstieea,^^ Looking at that case, I must 
say that, so far as can be gathered from 
the judgments of Lord Justice Lopes 
and Lord Justice Kay, neither of tho^e 
learned Judges quite appreciated that the 
decision in that c€ise was one which would 
make it impossible to act for the future 
upon London County Council v. West Ham 
Assessment Committee ^® ; but it was not 
brought to their attention that a certiorari 
as well as a prohibition was a writ with 
which, and with the costs of which, the 
Court of Chancery had power and juris- 
diction to deal. Therefore we must hold 
that we have power to deal with these 
costs, and we think the appellants should 
have the costiS of the writs of isertiorari 
and mandamus both in this Court and in 
the Divisional Court. 

With regard to the costs of the appeal, 
there are additional reasons for holding 
i hat this Court has power to deal with 



those costs. It is not necessary to go 
into those reasons. If the Judicature 
Acts and the Rules of the Supreme 
Court are looked at, it will be seen that 
the Court of Appeal has power over the 
costs of an appeal outside and beyond the 
power of the High Court to deal with the 
costs of a matter of first instance. 

Stiuling, L.J. — I am of the same 
opinion. In London County Council v. 
West Ham Assessment Committee ^^ two 
points were decided ; first, that the EUgh 
Court did not derive from the Court of 
King's Bench any jurisdiction to award 
costs when making a rule absolute for a 
certiorari ; and secondly, that it derived 
no power to do so from section 5 of the 
Judicature Act, 1890, regard being had 
to section 4 of that Act. The decision in 
that case went no further than this — 
that wherever there was jurisdiction in 
the Court of King's Bench that juris- 
diction is exercisable by the High 
Court. It was subsequently decided . in 
Reg. V. County of London Justices *' that 
in the case of a writ of prohibition, though 
there was no jurisdiction in the Court of 
King's Bench to award costs to the 
successful applicant for the writ, yet, 
inasmuch as a writ of prohibition could 
isctue from the Court of Chancery, and 
that Court had jurisdiction to deal with 
the costs in any matter, and that juris- 
diction is now vested in the High Court, 
therefore the High Court has jurisdiction 
to award costs to a successful applicant 
for a prohibition. That point was not 
dealt with in London County Council v. 
West Ham Assessment Commiitee,^^ All 
that applies, for this purpose, to a writ 
of prohibition applies equally to a writ of 
certiorari ; that writ issued out of the 
Court of Chancery as well as out of the 
King's Bench. No doubt applications 
for prohibition and certiorari were very 
infrequent in the Court of Chancery, but 
they were not unknown. The jurisdic- 
tion existed, and was treated of as being 
extant in DanieCs Chancery FracttM 
(7th ed. p. 1,628), and forms of applications 
for certioraH may be found in S^on on 
Decrees (6th ed. p. 837), I cannot see 
on what logical grounds a oerttorari can 
be said for the purposes of this case to 



Digitized by 



Google 



THE DUTIES OF MAGHSTRATES. 



441 



Rex V, WooDHousE, App. 

differ from a prohibition. We ought 
therefore, in my opioion, to follow the 
principles laid down in Eeg,. v. County of 
London Justicea^^^ albeit it was not 
present to the minds of the Judges who 
decided that case that a oertiorofri could 
issue out of the Ck>urt of Chancery as 
well as out of the Court of King's Bench. 
As to the costs of the appeal, looking 
at the Judicature Act, 1875, and the 
Bules of the Supreme Court, it is clear 
that this Court has power to deal with 
those costs. By section 17 of the Judica- 
ture Act, 1875, power was given by 
Order in Council to make rules for {inter 
alia) regulating the pleading, practice, 
and procedure in the High Court and 
Court of Appeal, and generally for regu- 
lating any matters relating to the prac- 
tice Mnd procedure of the said Court-s 
respectively, or to the duties of the 
officers thereof, or of the Supreme Court, 
or to the costs of proceedings therein. 
All rules made in pursuance of that 
section were to be laid before each House 
of Parliament, and upon coming into 
operation were to '* regulate all matters 
to which they extend until annulled or 
altered in pursuance of this section." 
Accordingly a rule has been made — 
Order LVIII. rule 4— by which ** The 
Court of Appeal shall have power to 
make such order as to the whole or any 
part of the costs of the appeal as may be 
jusc." 

Fletcher Moulton, L.J. — I agree. I 
base my judgment upon this— that the 
Court of Chancery had power to grant 
costs in ordering that a writ of certiorari 
should issue. The jurisdiction of that 
Court has by the Judicature ActH been 
transferred to the High Court. If this 
point had been called to the attention of 
the Court of Appeal in London County 
Council V. West Ham Assessment Com- 
Tnittee*^ it is quite possible that the deci- 
sion in that case would have been 
diilerent. In this view the Judicature 
Act, 1890, is not necessary iu order to 
confer this jurisdiction upon the High 
Court, and the decision of the Court of 
Appeal that section 5 of that Act did not 
avail to confer the jurisdiction in no way 
conflicts with our present decision. 



With regard to the costs of the appeal, 
there is no difference between this and 
any other appeal. The Judicature Acts 
and the Rules ot Court give power to 
award the costs of an appeal, and this 
appeal is no exception to that general 
rule. 

Order as prayed. 

Solicitors— Godden, Son & Holme, agents for 
Simpson, Thomas Sc Co., Leeds, for appel- 
lants; King, Wigg k Co., agents for R. E. 
Fox, Leeds, for respondents. 

[Reported by W. Hussey Griffith, JSsq.» 
BarrUter-at'Law, 



Lord Alvebstonb, C.J. ^ Rex v. Middle- 
Darling, J. I SBX Justices ; 
Channell, J. > Walsall 
1906. I Union, Ex 
May 11, 14. J parte, 

[75 L. J. K.B. 784.] 

Local Government — Alteration of Areas 
— Order for Division of Old Parish into 
Nevo Parishes — Provision for Continua- 
tion of Pauper Settlements in New Parishes 
— Validity — Local Government Acty 1894 
(56 de 57 Vict. c. 73). s. 36, sub-ss, 1, 2, 
8, 10, 11; s. 42; s 75, sub-s. 2— Local 
Govemmmt Act, 1888 (51 ds 52 Vict. 
c. 41), s, 57, svh-ss, 1, 3, 4, 5; «. 59, 
sub'Ss. 1, 4 {d), {e). 

Pursuant to section 36 of the Local 
Government Act, 1894, an order for the 
division of a parish uxts made by a county 
authority and confirmed by the Local 
Government Board, The order contained 
a clause providing that every person who 
had acquired a settlement in the original 
parish should be deemed to have acquired 
a settlement in that one of the newly 
formed parishes which comprised the place 
where the circumstances conferring the 
settlement in the original parish had 
occurred : — Held, that the clause wa§ 
not ultra vires of the provisions of that 
section. 

Held, further, thca, in any case, by 
virtue of section 42 no objection to the 
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legality of the dauae could be entertained 
in legal proceedings commenced more than 
six months after the confirmation of the 
order. 

Rule nisi for a mandamus, 
Sarah Anne Kent was bom at Bir- 
miDgham on April 16, 1880, and was the 
daughter of Henry Kent and his wife. 

On March 5, 1894, and continuously 
until the "appointed day" hereinafter 
referred to Henry Kent had a settlement 
in the parish of Walsall Foreign, of 
which part was in the county borough of 
Walsall and the remainder in the urban 
sanitary district of Brownhills in the 
county of Stafford, and which was there- 
fore a parish situate in more than one 
urban district. He resided in that part 
of the parish which was in the borough of 
Walsall, and he continued to reside in the 
same premises down to 1901. 

On the date last mentioned the Local 
Government Act, 1894, received the 
Royal assent. That Act contains the 
following provisions : 

Section 36, sub-section (1) : "For the 
purpose of carrying this Act into effect 
in the case of — 

(a) every parish and rural sanitary 
district which at the passing of 
this Act is situate partly within 
and partly without an administra- 
tive county ; and 
(6) every parish which at the passing 
of this Act is situate partly within 
and partly without a sanitary 
district ; 

every county council shall forthwith take 
into consideration every such case within 
their county, and whether any proposal 
has or has not been made as mentioned 
in section 57 of the Local Government 
Act, 1888,^ shall as soon as practicable, in 

(1) The Local Government Act, 18S8, pro- 
vides: 

Section 57, sub-section 1 : '* Whenever a 
county council is satisfied that a prima facie 
case is made out as respects any county dis- 
trict not a borough, or as respects any parish, 
for a proposal for all or any of the following 
things ; that is to say — 

(a) the alteration or definition of the 
boundary thereof ; 

(b) the division thereof or the union 
thereof with any other such district or 



accordance with that section, cause 
inquiries to be made and notices given, 

districts, parish or parishes, or the transfer 
of part of a parish to another parish ; 

the county council may cause such inquiry ta 
be made in the locality, and such notice to be- 
given, both in the locality, and to the Local 
Government Board, Education Department, or 
other Government department as may be pre- 
scribed, and such other inquiry and notices (if 
any) as they think fit, and if satisfied that such 
proposal is desirable, may make an order for 
the same accordingly." 

Sub-section 2 : " Notice of the provisions of 
the order shall be given, and copies thereof 
shall be supplied in the prescribed manner, and 
otherwise as the cotmty council think fit [and if 
it relates to certain matters which it is not 
material to mention shall come into operation 
on being approved by the county council]. . . ."^ 

Sub-section 3 : ''In any other case the order 
shall be submitted to the Local Government 
Board ; and if within three months after such 
notice of the provisions of the order as the 
Local Government Board determine to be the 
first notice, the council of any district affected 
by the order, or any number of cotmty electors 
registered in that district or in any ward of 
that district, not being less than one-sixth of 
the total number of electors in that district 
or ward, or if the order relates only to a parish,, 
any number of county electors registered in 
that parish, not being less than one-sixth of 
the total number of electors in that parish, 
petition the Local Government Board to dis- 
allow the order, the Local Government Board 
shall cause to be made a local inquiry, and 
determine whether the order is to be confirmed 
or not." 

Sub-section 4 : "If any such petition is not 
presented, or being presented is withdrawn, 
the Local Government Board shall confirm the 
order." 

Sub-section 5 : " Kie Local Government 
Board, on confirming an order, may make such 
modifications therein as they consider neces- 
sary for carrying into effect the objects of the 
order." 

Sub-section 6 : "An order under this section, 
when confirmed by the Local Government 
Board, shall be forthwith laid upon the table 
of both Houses of Parliament, if Parliameni be 
then sitting, and, if not, forthwith after the 
then next meeting of Parliament." 

Section 59, sub-section 1 : *' A scheme or 
order under this Act may make such adminis- 
trative and judicial anangements incidental 
to or consequential on any alteration of boun* 
daries, authorities, or other matters made by 
the scheme or order as may seem expedient.'* 

Sub-section 4 : "Any scheme or order made 
in pursuance of this Act may, so far as may 
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and make such orders, if any, as they 
deem most suitable for carrying into 
effect this Act in accordance with the 
following provisions, namely : — 

(ii.) The whole of each parish shall, 
unless the county council for 
special reasons otherwise direct, be 
within the same county district ; " 

Sub-section 2 : " Where a parish is at 
the passing of this Act situate in more than 
one urban district, the parts of the parish 
in each such district shall, as from the 
appointed day, unless the county council 
for special reasons otherwise direct, and 
subject to any alteration of area made by 
or in pursuance of this or any other Act, 
be separate parishes, in like manner as 
if they had been constituted separate 
parishes under the Divided Parishes and 
Poor Law Amendment Act, 1876, and 
the Acts amending the same." 

Sub-section 8 : " Where the alteration 
of the boundary of any parish, or the 
division thereof or the union thereof or of 
part thereof with another parish, seems 

seem necessary or proper for the purposes of 
the scheme or order, provide for all or any of 
the foUowing matters, that is to saj, — 

(a) may provide for the abolition, re- 
striction, or establishment, or extension 
of the jurisdiction of any local authority 
in or over any part of the area affected by 
the scheme or order, and for the adjust- 
ment or alteration of the boundaries of 
such area, and for the constitution of the 
local authorities therein, and may deal 
with the powers and duties of any council, 
local authorities, q uarter sessions, justices 
of the peace, coroners, sheriff, lieutenant, 
custos rotulorum, clerk of the peace, and 
other officer therein, and with the costs of 
any such authorities, sessions, persons, or 
officers as aforesaid, and may determine 
the status of any such area as a component 
part of any larger area, and provide for 
the election of representatives in such 
area, and may extend to any altered area 
the provisions of any local Act which 
were previously in force in a portion of 
the area ; and 

(d) may provide for all matters which 
appear necessary or proper for bringing 
into operation and giving full effect to 
the scheme or order : and 

(e) may adjust any property, debts and 

liabilities affected by the scheme or 
order." 



expedient for any of the purposes of this 
Act, provision for such alteration, division, 
or union may be made by an order of the 
county council confirmed by the Local 
Government Board under section fifly- 
seven of the Local Government Act, 
1888." » 

Sub-section 9 : " Where a parish is by 
this Act divided into two or more parishes, 
those parishes shall, until it is otherwise 
provided, be included in the same poor 
law union in which the original parish 
was included." 

Sub- section 10 : " Subject to the pro- 
visions of this Act, any order made by the 
county council in pursuance of this part 
of this Act shall be deemed to be an order 
under section fifty-seven of the Local 
Government Act, 1888,^ and any board of 
guardians affected by an order shall have 
the same right of petitioning against that 
order as is given by that section to any 
other authority." 

Sub-section 11: '* Where any of the 
areas referred to in section fifty-seven of 
the Local Government Act, 1888, is 
situate in two or more counties, or the 
alteration of any such area would alter 
the boundaries of a poor law union situate 
in two or more counties, a joint com- 
mittee appointed by the councils of those 
counties shall, subject to the terms of 
delegation, be deemed to have and to 
have always had power to make orders 
under that section with respect to that 
area ; " . . , 

Section 42: "Where an order under 
section fifty-seven of the Local Govern- 
ment Act, 1888,' has been confirmed by 
the Local Government Board, such order 
shall at the expiration of six months from 
that confirmation be presumed to have 
been duly made, and to be within the 
powers of that section, and no objection to 
the legality thereof shall be entertained in 
any legal proceeding whatever." 

Section 75, sub-section 2 : " . . . The 
expression ' county ' includes a county 
borough, and the expression 'county 
council ' includes the council of a county 
borough." . . . 

Section 84, sub-section 4 : " Subject as 
in this Act mentioned, *the appointed 
day ' shall, 

(a) for the purposes of elections and of 
parish meetings in parishes not 
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having a parish oouncil, be the 
day or respective days fixed for the 
first elections under this Act, or 
such prior day as may be neces- 
sary for the purpose of giving 
notices or doing other acts 
preliminary to such elections; 
and 
(6) for the purpose of the powers, 
duties, and liabilities of councils or 
other bodies elected under this 
Act, or other matters not specific- 
ally mentioned, be the day on 
which the members of such 
councils or other bodies first 
elected under this Act come into 
office; and 
(c) for the purpose of powers, duties, 
and liabilities transferred to a 
council of a borough by this Act, 
be the first day of November 
next after the passing of this 
Act;" . . . 
On July 21, 1894, an order was made 
by a joint committee of the county council 
of Stafford and the county borough of 
Walsall which contained the following 
articles : 

" 1. That portion of the parish of 
Walsall Foreign which is in the Urban 
Sanitary District of Walsall County 
Borough shall be united with the parish 
of Walsall Borough (called or known as 
the ' Township of the Borough of Walsall*) 
under the name or title of the * Parish of 
Walsall,' and the remaining portion of 
the parish in the urban sanitary district 
of Brownhiils shall be known as the 
'Parish of Walsall Wood.'" 

** 9. As between the new parislies men- 
tioned in the first .... Article, which 
have hitherto been parts of the parishes 
named, every person who has acquired or 
shall on or before the appointed day 
acquire a settlement in such last-men- 
tioned Parish, shall be deemed to have 
acquired such settlement in the new 
parish mentioned in this Order, according 
as the acts or circumstances conferring 
such settlement shall have been done or 
taken place in one or the other of such 
new parishes, or if such acts or circum- 
stances shall have been done or taken 
place partly in each of such new parishes, 
then according as his last place of resi- 



dence at the time of acquiring such settle- 
ment was in one or the other of such 
new parishes." 

"10. Any person who shall have 
become irremovable from either of the 
existing parishes mentioned in the first 
. . . article of this Order shall be deemed 
to have become irremovable from the 
new parish according as he shall reside 
on the appointed day, or if he shall then 
be in receipt of relief, according as he 
was residing at the time of becoming 
chargeable in tbe area of the one new 
parish or of the other." 

On October 19, 1894, the last-men- 
tioned order was confirmed by an order 
of the Local Government Board, entitled 
*' The Stafford and Walsall Confirmation 
Order, 1894," subject to certain modifica- 
tions. The latter order contained the 
following articles : 

"2. The following provisions shall be 
substituted for articles 9 and 10 of the 
Order : 

" 9. Every person who has acquired, or 
who, on or before the date of the 
operation of the Order, shall acquire, 
a settlement in any of the existing 
parishes mentioned in Articles 1 
and 2 of the Order hhall be deemed 
to have acquired a settlement in 
the parish comprising the place in 
which the acts or circumstances 
conferring such settlement shall 
have been done or occurred. If 
such acts or circumstances shall 
have been done or occurred in 
more than one place, such settle- 
ment shall be according as the last 
place of residence of such person 
shall have been at the time of 
acquiring such settlement." 
"10. Any person who shall have ac- 
quired a status of irremovability 
from any of the existing parishes 
mentioned in Articles 1 and 2 of 
the Order shall be deemed to have 
acquired a status of irremovability 
from the parish in which he shall 
reside on the date of the operation 
of the Order or (if he shall then 
be in receipt of relief) from the 
parish comprising the place in 
which he was residing at the time 
of becoming chargeable." 
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*'8. The new parishes by the Order 
constituted shall be included in and form 
part of the Walsall Union." 

By article 14 the confirming order was 
to come into operation on the *' appointed 
day." 

On December 17,1 894, the first elections 
in the Walsall Union took place. 

On December 28, 1894, the newly 
elected guardians came into oj£ce. 

On April 16, 1896, Sarah Anne Kent 
attained the age of sixteen years. 

On May 1, 1902, Sarah Anne Kent 
gave birth to an illegitimate child in 
the Brentford Union workhouse. The 
child received the name of Anne Olive 
Kent, and is hereinafter called *'the 
pauper." 

Oil September 29, 1905, two Justices 
for the county of Middlesex made an 
order adjudging the place of the last 
legal settlement of the pauper to be in 
the parish of Walsall, in the county 
borough of Walsall and Walsall Union, 
and requiring the removal of the pauper 
from the Brentford Union to the Walsall 
Union. 

On November 8, 1905, notice of ap- 
peal, dated November 6, against the order 
of removal to the next quarter sessions 
for the county of Middlesex was given on 
behalf of the Walsall Union to the Brent- 
ford Union, the grounds of appeal 
(amended November 8) being — first, 
that the pauper at the time the order 
for removal was made was not legally 
settled in the parish of Walsall or in 
any parish or place in the Walsall Union ; 
secondly, that the township of Walsall 
Foreign, where Sarah Anne Kent, the 
mother of the pauper, was alleged by the 
grounds of removal served ou the appel- 
lants with the said order to have had a 
settlement at the time she attained the 
age of sixteen (and which settlement 
was alleged to be derived by the pauper 
from her) was at the time of the passing 
and coming into operation of the Local 
Gk>vemment Act, 1894, a parish or town- 
ship then situate in more than one urban 
district (being then situate partly in the 
municipal borough of Walsall, and partly 
in the urban sanitary district of Brown- 
hills), and became by and by virtue of 
section 36,. sub .section 2 of that Act two 



separate parishes, and that by reason of 
such division and separation all settle- 
ments previously acquired or then sub- 
sisting in the township of Walsall Foreign 
were lost. 

On January 27, 1906. the appeal came 
on for hearing before the Middlesex 
Quarter Sessions, when the facts herein- 
before stated were admitted on both sides ; 
and counsel for the appellants told the 
quarter sessions that he proposed to 
argue that by reason of the Local Govern- 
ment Act, 1894, the parish of Walsall 
Foreign, in which Henry Kent had a 
settlement, was destroyed, and that the 
settlement of Henry K»*nt and his 
daughter Sarah Anne Kent in that 
parish was also destroyed, and that, so 
far as the order attempted to deal with 
the settlement of persons who had at 
the date of the passing of that Act a 
settlement in the parish of Walsall 
Foreign, or attempted to give any persons 
a 8t<Uu8 of irremovability, such order was 
not authorised by any of the powers under 
which it purported to be made and was 
lUtra vires ; aod he stated that he intended 
to argue further that the order could 
not operate upon the settlement of persons 
who had. a settlement at the date of the 
Act in the parish of Walsall Foreign, as 
such settlement was destroyed, and that 
in consequence the pauper had no settle- 
ment in the parish of Walsall or in the 
Walsall Union. 

The quarter sessions held that they had 
no jurisdiction to go behind the order, and 
declined to consider the said arguments 
or to hear appellants' counsel as to the 
validity of the order, and in consequence 
dismissed the appeal with costs and 
refused to state a Case for the opinion of 
the High Court, holding that they (the 
quarter sessions) had declined to hear the 
appeal. 

On March 16, 1906, a rule nisi was 
applied for and obtained on behalf of 
the Walsall Union, calling upon the Jus- 
tices of the county of Middlesex to shew 
cause why a writ of mandamus should not 
issue commanding them to enter continu- 
ances upon the appeal of the guardians of 
the Walsall Union against the order of 
September 29, 1905, to the next quarter 
sessions for the county of Middlesex, and 
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at such quarter sessions to proceed to 
hear and determine the merits of the 
appeal. 

MoLcmorran, K,C.^ and R, C, Glen 
shewed cause. — The quarter sessions were 
right in refusing to hear the appeal of 
the Walsall Union, and a mandamfhvs 
ought not to issue to compel them to do 
so. The pauper had a settlement in the 
Walsall Union at the time when the order 
for removal was made. Being an illegiti- 
mate child, she took the settlement of her 
mother, Sarah Kent. It does not appear 
that Sarah Kent acquired an independent 
settlement since April 16, 1896, when 
she attained the age of sixteen, and ac- 
cordingly her settlement is the same as 
that which her father, Henry Kent, had 
at that date. The question therefore is, 
What was the settlement of Henry Kent 
at that date I Prior to 1894 his settle- 
ment was undoubtedly in the parish of 
Walsall Foreign by virtue of his residence 
in that part of its area which is now com- 
prised in the parish of Walsall, By virtue 
of the Local Government Act, 1894, and 
the order of 1894 made by the joint com- 
mittee and confirmed by the Local 
Government Board, the parish of Walsall 
Foreign was divided between the new 
parishes of Walsall and Walsall Wood, 
but the settlement of Henry Kent was 
not thereby destroyed. The parish was 
not divided by the direct operation of 
section 36 or any other provision of the 
Act, which only applies directly where no 
order has been made, and the case is there- 
fore distinguishable from St. Saviov/ra 
Union v. Dorking Union [l898],* where it 
was held that when a parish is divided by 
statute all settlements therein are de- 
stroyed. The parish was divided by the 
order of 1894, and if that order, in so far 
as it purports by articles 9 and 10 to 
continue existing settlements, is not uUff'a 
vires of the Local Government Acts, it 
conferred upon Henry Kent a settlement 
in the newly constituted parish of Walsall. 
The order is not in that respect uUra 
virea of these Acts. It was duly made 
under section 36, sub-sections 1, 2, and 8 
of the Act of 1894 for carrying that Act 

(2) [1898] M.C. 88 ; 67 L. J. Q.B. 408 ; sub mm. 
DorUng Union v. St. Saviour's Union, [18981 
1 Q.B. 594. 



into effect by providing for the division 
of the original parish. As it was made 
under these provisions, it is by sub- 
section 10 of that section to be deemed to 
be an order under section 57 of the Local 
Government Act, 1888.^ Being an order 
under that Act, by section 59, sub- 
section ly^ thereof, it might mal^e such 
administrative arrangements incidental to 
or consequential on the alteration of the 
boundaries of the parish as might seem 
expedient ; by sub-section 4, clause (c^),^ 
it might provide for all matters necessary 
or proper for bringing into operation and 
giving full effect to the order ; and by 
clause (e) ^ it might adjust any liabilities 
affected by the order. By providing for 
the continuance of existing settlements 
the order was not ultra vires of these 
provisions. 

Moreover, the order having been made 
under section 57 of the Act of 1888, and 
having been duly confirmed, it follows, by 
section 42 of the Act of 1894, that after 
the expiration of six months no objection 
to its validity could be entertained in any 
Court. 

If the case of St, Saviour^a Union v. 
Dorking Union^ purports to apply to 
such a case as this, it ought not to be 
followed, because it has been questioned 
and in effect overruled by the House of 
Lords in West Ham Union v. London 
County Council [l903].^ 

C, A, RuaaeU^ K,G.j and Diatumal^ in 
support of the rule. — The quarter sessions 
were wrong in refusing to hear the appeal 
of the Walsall Union, and a mandamus 
should issue to compel them to do so. 
The pauper had not a settlement in the 
parish of Walsall when the order for 
removal was made, or at all. Admitting 
that the question is what was the settle- 
ment of Henry Kent on April 16, 1896, 
when Sarah Kent attained sixteen, it does 
not appear that his settlement was at 
that time in the parish of Walsall. His 
former settlement in the old parish of 
Walsall Foreign was destroyed on the 
division of that parish by virtue of the 
Local Government Act, 1894 — see SU 
Saviour^a Union v. Dorking Union ^ — and 
neither under the Local Government Acts 
nor under the order of 1894 has he 

(3) [1904] M.C. 8; 73 L. J. KB. 85; [1904] 
A.C. 40. 
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acquired a settlement in the new^ parish 
of Walsall. The order of 1894, in so fer 
as it purports by articles 9 and 10 to 
continue the existing settlements in the 
new parishes, is ultra virea of the Acts. 
Section 36 of the Act of 1894 merely pro- 
vides that an order for the division of a 
parish under that section shall be deemed 
to be an order under section 57 of the 
Act of 1888,^ and does not confer any 
direct power of dealing with settlements. 
Being an order under that section, it 
might, no doubt, by virtue of section 59,^ 
provide for matters incidental to or conse- 
quential upon the alteration of the boun- 
daries of the parish, or for matters neces- 
sary or proper for giving effect to the 
order, or for the adjustment of liabilities 
affected by the order, but these powers 
fall far short of a power to deal with 
settlements. 

[OHAiTNELL, J., referred to HovoUU v. 
Maidstone Corporation [l89l] ^ as shewing 
that the general provisions in the Local 
Government Acts as to the making of 
orders in respect of incidental and con- 
sequential matters would extend to the 
making of an order affecting such a 
matter as the settlement of paupers.] 

This order neither purports to be made 
nor could it have been made under the 
powers conferred by these sections. 

Section 42 of the Act of 1894 only 
confirms orders which are intra vires of 
the Local Government Acts, and not 
orders such as this, which is entirely 
uUra vires. 

Lord Alverstone, O.J. — This case pre- 
sents considerable difficulty arising from 
the necessarily involved nature of the 
legislation. It would obviously have been 
impossible to repeat in the Local Govern- 
ment Act, 1894, which applies only to 
smaller areas, all the provisions of the 
Local Gk>vemment Act, 1888, which would 
be necessary to make the legislation com- 
plete as one ientire code. 

A joint committee of the two county 
districts in which the old parish of Walsall 
Foreign was situated, purporting to act 
under the powers of section 36 of the 
Act of 1894, made an order which was 
confirmed with variation by the Local 

(4) 60 L. J. Q.B. 670; [1891] 2 Q.B. 110. 



Government Board, providing that the 
parish should be divided, that two new 
parishes should be formed, and that cer- 
tain other arrangements should be made. 

Section 36 does not contain any very 
direct enabling power to make an order 
affecting settlements, but it does confer 
powers of a more or less general character. 
It applies to a number of cases in which 
parishes are to be divided and in which 
these general powers may be exercised. 
The fir^t case, which is dealt with in sub- 
section 1 (a), is that of a parish which at 
the passing of this Act is situate partly 
within and partly without an administra- 
tive county. A second case, dealt with in 
sub -section 1 (6), is that of a parish which 
at the passing of the Act is situate partly 
within and partly without a sanitary 
district. Ajiother case dealt with by 
sub-section 2 is that in which a parish is 
at the passing of the Act situate in more 
than one urban district. And other cases 
are also provided for. The parish of 
Walsall Foreign fell within more than 
one of those provisions, so that the joint 
committee of the county councils had un- 
doubtedly power to make an order of 
some kind in respect of it under that 
section. 

The general enabling powers are con- 
tained in sub-section 10 and other sub- 
sections. Sub-section 10 provides that, 
subject to the provisions of the Act, any 
order made by a county council in pur- 
suance of that part of the Act shall be 
deemed to be an order under section 57 
of the Local Government Act, 1888. 
Therefore it is clear, and indeed it is not 
disputed, that the Act of 1894 enables 
some order to be made with respect to 
these areas. There are, however, a 
number of matters which are not and 
could not have been dealt with expressly 
and specifically in that Act. In order 
to discover what these matters are, 
we must turn back to sections 57 and 
59 of the Act of 1888, Sub-section 1 of 
section 57 provides that when the county 
authority is satisfied that a prima fade 
case is made out for a proposal for {inter 
alia) the division of the parish, and that 
the proposal is desirable, they may make 
an order for the same ; sub-section 3 
gives power to a certain proportion of 
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the electors in the parish to petition the 
Local Government Board against the 
order if they object to its terms and its 
incidents ; sub-section 4 provides that if 
such a petition is not presented or is 
withdrawn the Local Government Board 
shall confirm the order ; and by sub-sec- 
tion 5, the Local Government Board, on 
confirming an order, may make such modi- 
fications therein as they consider necessary 
for carrying into effect the objects of the 
order. Then section 59 applies to orders 
under section 57, and sub-section 1 of 
that section provides that '* A scheme or 
order under this Act may make such 
administrative and judicial arrangements 
incidental to or consequential on any 
alteration of boundaries, authorities, or 
other matters made by the scheme or 
order as may seem expedient." Sub- 
section 4, clauses (d) and (e), have also, 
I think, a bearing on the question, and 
tend to support the view which I am 
inclined to adopt. Clause (d) provides 
that an order under the Act *' may pro- 
vide for all matters which appear neces- 
sary or proper for bringing into operation 
and giving full effect to the scheme or 
order '' ; and clause (e) provides that the 
order " may adjust any property, debts, 
and liabilities aJfected by the scheme or 
order." 

When the order in question wan framed 
thejoint committee inserted two clauses — 
clauses 9 and 10 — which dealt with settle- 
ments; and when it was altered by the 
Local Government Board they inserted in 
place of these clauses, two new clauses 
— 9 and 10. These clauses provided that 
a person who had a settlement in the 
original parish should be deemed to have 
acquired a settlement in one or other of 
the new parishes, as the case might be ; and 
it is contended on behalf of the Walsall 
authority that by reason of its containing 
these clauses that order is bad. It is 
said that no express power is given 
to the county council or to the Local 
Government Board to deal with a settle- 
ment, and that the powers which are 
given are not sufficient to imply a power 
of dealing with settlements. T do not 
deny that there is a good deal to be said 
for that view at the first blush. I think 
it right, however, to point out that the 



Legislature, in enacting sub-section 2 
of section 36 (and this district comes 
within that sub-section), cannot be 
supposed to have altogether overlooked 
the question of settlement, because that 
sub- section provides that where a pariah 
situate in more than one urban district is 
divided by operation of the Act, the parts 
of the parish in each such district shall, 
save as therein provided, " be separate 
parishes, in like manner as if they had 
been constituted separate parishes under 
the Divided Parishes and Poor Law 
Amendment Act, 1876, and the Acts 
amending the same." On the division of 
a parish under that enactment, no doubt 
all existing settlements would be destroyed 
by virtue of the deciiuon in St. Saviour^ 
Union v. Dorking Union,^ in the absence of 
any power to provide for their continuance. 
That sub-section, however, contains the 
words, ** unless the county council for 
special reasons otherwise direct." Conse- 
quently, as the Legislature in enacting 
the sub section apparently contemplated 
the question of settlement, it must, I 
think, in using these words be deemed 
also to have contemplated giving power 
to the county council for special reasons 
to make directions modifying the effect of 
the sub-section upon settlements. I there- 
fore think that, fairly looked at, section 36 
of the Act of 1894, incorporating the 
provisions of the Act of 1888, has given 
to the county authority and the Local 
Government Board, subject to the con- 
sideration of questions on petition and 
subject to the order remaining provisional 
for a time before it became finally opera- 
tive, power to deal with this kind of 
matter. 

Then we come to section 42, a section 
so very general in its terms that it is 
difficult to lay down its exact meaning. 
That section provides that when an order 
under section 57 of the Act of 1888 has 
been confirmed by the Local Government 
Board, such order shall at the expiration 
of six months from that confirmation be 
presumed to have been duly made and 
to be within the powers of that section, 
and no objection to its legality shall be 
entertained in any legal proceeding what- 
ever. That section, it is to be noted, 
occurs in an Act passed six years after 
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the Act of 1 888. It may be that questions 
of this kind had in the meantime been 
raised, and that it was thought desirable 
that orders relating to these incidental 
matters should not be the subject of 
perpetual dispute as to whether or not 
they wei*e irUra vires, and therefore that 
it was intended to extend the quaat- 
legislative power of the Local Government 
Board to the making of such orders. The 
section certainly does, to some extent, 
confirm the view which was indicated 
more than once by my brother Ghannell 
in the course of the argument — that the 
Legislature, foreseeing that it could not 
deal with all iuddental matters like these, 
intended that in some cases an arbitrator, 
and in other cases a public department, 
should have the power of doing so. 

In coming to that conclusion in this in- 
stance, I am much pressed by the conten- 
tion that if there is not some such power to 
make valid regulations of this kind, incon- 
venient or even absurd consequences might 
very well follow. The law of pauper settle- 
ment may in some respects be strange and 
anomalous ; but at all events, as long as 
parishes remain undivided, it operates 
uniformly among them, and definite prin- 
ciples regulate the removal of paupers 
from one to another. If on a parish 
being divided, perhaps by only a small 
portion of its area being severed, the 
settlements of all persons settled within 
it were altogether destroyed, the result 
would be that many of them would be 
suddenly thrown as an additional burden 
upon other parishes. Therefore it does 
seem to me that in such a case we are 
entitled to assume that the assignment 
of the settlements of such persons is one 
of the incidental or consequential matters 
as to which the Legislature intended that 
arrangements might be made by an order 
under the Act. In my judgment, it is 
not going too hx to say that it was in- 
cidental to the other powers of the county 
authority and of the Local Government 
Board to make an order continuing the 
existing settlements in the new panshes. 
I mention this consideration as shewing 
what may be the consequences of the 
matter not being dealt with in an order 
where a parish has been divided, and as 
pointing to its being reasonable that at 



the time of the division some adjustment 
of the kind should be made. 

Of course, I do not mean to suggest 
that an order may be made relating to 
any matter, however remotely connected 
with the division of the parish, or that, 
if such an order were made, section 42 
would in every case cure its defects. I 
can imagine matters being put into 
the order so foreign to the division 
of the parish as to be wholly uUra 
vires — for instance, a provision that all 
children should be legitimised, or that 
a burden should be thrown upon some 
entirely foreign area which ought to be 
borne by some port of the area which is 
being divided. But this order stops fiir 
short of that. In my judgment, it was 
within the power of the Local Oovemment 
Board to make this order ; and the view 
taken by the quarter sessions that the 
order was binding upon them ought to be 
confirmed. 

I may point out that a similar order 
was made in the case of Calne Union v. 
St, Mary, Islington, Gtuvrdians [l900],^ 
which was decided by my brothers 
Ghannell and Bucknill. The fact, 
perhaps, hardly affords an argument 
in the present case, as the question 
of the validity of the order was not 
there raised. But it shews that the 
practice of making such orders has existed 
apparently without question for some 
considerable time. It is only in con- 
sequence of the decision in St. Saviour^s 
Union v. Dorking Union ^ that it is sug- 
gested in the present case that the order 
is ultra vires. That case, however, 
is certainly not altogether satisfactory. 
The House of Lords may not have ex- 
pressly overruled it in West ffam Union 
Y, London Cownty Council^ ; but they have 
said that if ever a similar case comes 
before them they will consider it with an 
open mind, and they have expressed a 
doubt whether it did not proceed upon an 
erroneous view of the old case of Eeg. v. 
Tipton (Inhabitants) [l842].6 

I therefore come to the conclusion 
that clauses 9 and 10 of the order were 
not itUra vires of the Local Government 
Board; that under section 42 it is now 

(5) [1900] M.C. 125 ; 69 L, J. Q.B. 400. 

(6) 11 L. J. M.C. 89 ; 3 Q.B. 215 
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too late to question their validity ; and 
accordingly that the order stands good. 

For these reasons I think the deciflion 
of the sessions was right, and that this 
rule mu»t he discharged. 

Darling, J. — I am of the same 
opinion. 

Channell, J. — I also am of the same 
opinion. My Lord ha^ so fully expressed 
my views on the case that I do not desire 
to add anything of a general character 
to what he has said. I merely wish to 
make a reference to the case to which I 
alluded in the course of the argument as 
illustrating the principles which have 
already heen adopted as to the construc- 
tion of the*e provisions of the Local 
Gk>vemment Acts. It is the case of 
Hawlett V. Maidstone Corporation * The 
conclusion arrived at there was that the 
effect of section 86, sub-section 4 of the 
Local Government Act, 1888, had been 
to take away from the committee of 
visitors of a county asylum the powers 
which they had previously possessed of 
making arrangements fixing the amount 
of the payments to be made for the main- 
tenance of pauper lunatics sent to them 
from a borough which had not con- 
tributed towards the cost of the county 
asylum. It was, of course, apparent that 
it never had been contemplated that the 
Act would have such an effect, and it con- 
tained no clause expressly providing how 
the amount of such payments should be 
ascertained. The Court of Appeal held, 
however, that in those circumstances the 
matter was one which might be adjusted 
under section 62 of the Act, which con- 
tains a general provision, in very similar 
terms to those of section 59, for the 
adjustment by those authorities affected 
by the Act of such incidental or con- 
sequential matters as the adjustment 
of auy property, debts, liabilities, or 
financial relations. The Court there 
came to the conclusion that that general 
provision was wide enough to cover 
so unlooked-for a consequence of the 
Act as the taking away of the power 
to fix an amount for the maintenance of 
lunatics. That case affords an illustra- 
tion of the very wide scope of these 



general powers of the Local Government 
Acts, and shews that, in view of the 
incidental results which would follow 
from the division of areas, it was in- 
tended to confer what I described during 
the argument as gua«t-legislative powers, 
either upon the authorities themselves or 
upon an arbitrator or upon some other 
tribunal, of dealing with these incidental 
results. I think this case is one of a 
similar kind, and that the same principle 
should be applied to it. 

RuU discharged. 



Solicitors — Rnston, Clark & Raston ; Smiles k 
Co., agents for A. H. Lewis, Walsall. 



[Reported by J, Bitchier Btq., 
BarrUter-at'Law. 



[IN THB HOUSE OF LORDS.] 
1905. 1 London Corporation v. 
May 18, 19. > Netherlands Steamboat 
Aug. 3. J Co.* 

[76 L. J. K.B, 771.] 

RcUes — Commutaiion for Payment of 
Rates — Statutory Exemption — Extent of 
Exemption — J^ew Rates — 52 Geo, 3. 
c. 49, ss 1, 2, 3, 4, and 5—2 <fe 3 WiU, 4. 
0. 66, ss, 2 and 3 — City of London Sewers 
Aet, 1848 (11 <i& 12 Vict. c. dxiii,), s. 169. 

By section 5 of 52 Geo. 3. c, 49, 
certain property in the City of London^ 
formerly belonging to the Commissioners 
of the Treasury but now vested in the 
respondents^ was, in consideration of a 
fioaed compositiort^ made ^^Jree and exempt 
from the payment of all and all mcmner 
of rates and assessments" although it 
might come into private ownership: — 
Held, that the exemptio^i was not con- 
fined to rates then existing, but extended to 
aU rates cmd cusessments to be thereafter 
imposed, 

* Coram, The Lord Chancellor (Earl of Hals- 
bnry), Lord Davey, Lord James of Hereford^ 
and Lord Robertson. 
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Appeal from a deciBion of the Court 
of Appeal (Collins, M.R., Romer, L.J., 
and Mathew, L.J ) reversing in part a 
judgment on a Special Case, stated at 
quarter sessions, of the King's Bench 
Ijivision (Lord Alverstone, 0. J., Wills, J., 
and Channell, J.), who had declared that 
certain property in the City of London, 
described as *' Custom House and Wool 
Quays" on the site of what were pre- 
viously known as *'the Legal Quays," and 
occupied by the respondent company, was 
not exempt from a consolidated rate and 
sewer rate, made in 1902, under the City 
of London Sewers Act, 1848. The Court 
of Appeal held that that part of the pro- 
perty in respect of which the two sums of 
220Z. 12«. 10^. hereinafter mentioned 
were payable, was not liable to be assessed 
to the respondents. The respondents had 
claimed exemption for the whole of their 
premises. The present app«-al by the 
Corporation of London related only to 
the portion exempted from assessment by 
the Court of Appeal. The question de- 
pended on the construction of certain 
sections of 52 Geo. 3. c 49 (1812) and 
2 & 3 Will. 4. c. 66 (1832). 

Section 1 of the Act of 1812 extended 
the time within which by previous legis- 
lation the Commissioners of his Majesty's 
Treasury were required to purchase pro- 
perty called *'the Legal Quays,' and 
other property in the Port of London. 
Section 2 provided for the erection of a 
new Custom House in the City and the 
purchase of certain premises in Lower 
Thames Street necessary for the purpose. 

Section 3 enacted: ''And whereas the 
sum of 220Z. 12«. \(^\d. is annually paid 
by the direction of the Lords Commis- 
sioners of His Majesty's Treasury in 
respect of the present Custom House, and 
other premises contiguous to or connected 
therewith, which by law are not rate- 
able, and another sum amounting to 
220/. 12«. 10^^., is legally payable and 
paid as rates in respt-ct of the Legal 
Quays in front of the said Custom House 
and premises aforesaid, to the respective 
collectors of the parochial and ward rates 
and assessments in the said ward of Tower, 
and in the parish of Allhallows Barking, 
within the said ward, and it is expedient, 
that the payment of the same respective 
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annual sums should be continued ; be it 
therefore further enacted, that the respec- 
tive annual sums now paid as aforesaid, 
shall yearly and every year for ever here- 
after be paid out of consolidated customs 
to the respective collectors, for the time 
being, of the rates and assessments to 
whom the same respectively are now paid, 
without any deduction or abatement what- 
ever, in the same parts, shares and propor- 
tions, on or at the same days or times and 
in the same manner as the other rates or 
assessments of the said ward and parish 
respectively shall for the time being be 
paid, and shall be considered as part of the 
produce thereof." 

Section 4 dealt with the premises in 
Lower Thames Street mentioned in sec- 
tion 2 as required for the new Custom 
House, and with a commuted sum of 
816/. 7«. 5(2. to be paid out of consolidated 
Customs in lieu of the rates which would 
be lost by those premises becoming Crown 
property. 

Section 5 provided : " And whereas the 
present Custom House being public pro- 
perty, is by law exempt from the payment 
of all rates and assessments, and the said 
premises in Lower Thames Street about to 
be purchased under and by virtue of this 
Act, will be when the same shall so become 
public property also exempt from the 
payment of all rates and assessments ; be 
it further enacted, that, from and after the 
said 5th day of April the said present 
Custom House, and after the completion 
of the purchase thereof, the said premises 
in Lower Thames Street, shall be and be 
deemed and considered to be, to all 
intents and purposes, free and exempt 
from the payment of all and all manner of 
rates and assessments, although the same 
and each and every of the said premises 
may become private property by the sale 
or assignment thereof to individuals, any 
law, usage or custom to the contrary not- 
withstanding." 

Section 1 of the Act of 1832, after re- 
citing the purchase of the Legal Quays and 
other premises by the Treasury Commis- 
sioners, gave the Commissioners power to 
convey the Legal Quays and premises to 
purchasers. 

Section 2, reciting section 3 of the Act 
of 1812, enacted that after the sale and 
2H2 
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conveyance by the Treasury of the quays 
known by the name of Custom House and 
Wool Quays and other premises, in respect 
of which, or parts of which, the two sums 
of 220^. I2a. lO^d. were payable, so much 
of 52 Geo. 3. c. 49 as directed payment 
of those two sums out of the consolidated 
Customs should be repealed. 

Section 3 enacted that the collectors of 
those two sums should collect *' the same 
and no more " from the occupiers of the 
premises for the time being. 

Fart of the premises occupied by the 
respondents was upon the site of the old 
Custom House and the buildings con- 
tiguous thereto, and upon the site of the 
Legal Quays. 

DanokiJoerU^ K,C,, and Cave, K,C. 
{R, Ounningham Glen with them), for the 
appellants. — The exemptions contem- 
plated by the Acts of 1812 and 1832 were 
confined to the rates then existing or 
rates of a like character in substitution 
of the existing rates. This is the con- 
struction adopted in Sion College v. 
London Corporation [l90l] ^ and the 
authorities therein cited. The commuta- 
tions of 1812 and 1832 were of poor rates 
only, and cannot be extended to the two 
wholly new rates imposed by the City of 
London Sewers Act, 1848, upon all occu- 
piers, whether or not they be assessable to 
poor rate. 

Macmorran, KX),^ and Avory, K.C, 
{Roskill, K,C, with them). -The words 
are clear and comprehensive : " all and all 
manner of rates and assessments.'' The 
compositions were for all time and the 
exemptions are co-extensive. The Sion 
College Case ^ was decided on wholly 
different words in a different statute and 
is inapplicable. 

DanckwertSf K.C, replied. 

The House took time for considera- 
tion. 

Aug. 3. — The Lord Chancellor (Earl 
OP Halsbury) — In the year 1812 the 
Government was minded to build a 
new Custom House, the old one being 
decayed and unfit for its purpose. In 

(1) ri901] M.C. 90; 70 L. J. K.B. 369; 
[1901] 1 K.B. 617. 
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order to do this they pulled down the old 
Custom HouAe, and, under an Act of 
Parliament, had power to purchase more 
land for the same purpose. The old 
Custom House, as it then existed, wss not 
liable to rates at all, as it was Crown 
property ; but the other land about to be 
purchased by the Government was rate- 
able. The Government, however, in view 
of the hardship upon the ratepayers in 
the district within which the Custom 
House was situated, voluntarily paid the 
sum of 220^. 12«. lO^d. every year in 
respect of the then existing Custom 
House and other premises contiguous to 
or connected therewith. Another sum 
of the same amount was legally payable 
in respect of the Legal Quays. It was 
enacted, therefore, that the said respective 
annual sums should yearly, and every 
year for ever thereafter, be paid to the 
respective collectors for the time being of 
the rates and assessments to whom the 
same respectively were then paid, without 
any abatement or deduction. 

A specific section then was passed with 
a view to relieving the ratepayers when 
certain houses and other buildings became 
vested in the Crown for public purposes. 
The Act recites that it is not consistent 
with equity thac an additional burden 
Rhould be imposed on the parishes in 
consequence of the premises being so 
conveyed to the Crown, and it enacts that 
the sum of 816^. Is. bd. should be paid 
every year for ever hereafter, and it 
accounts for the selection of that sum as 
what was to be paid hereafter for ever, 
because it was the sum of what was 
assessed as the parochial and ward assess- 
ment according to the last assessment 
made before the passing of the Act. 

It will be observed that there were to 
be perpetual payments every year in lieu 
of rates, and, as a corollary, another 
section declares that after a certain day 
the present Custom House, and afber the 
completion of the purchase thereof the 
premises in Lower Thames Street, should 
be deemed and considered free and 
exempt from the payment of all manner 
of rates and assessments, although the 
same and each of them might become 
private property by the assignment 
thereof to individuals. Surely, if the 
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payment was to be perpetaal, so was the 
immuDity from rates. 

In 1832 another Act was passed 
enabling the Oovemment to tranter to 
private purchasers the property in ques- 
tion, and the liability to make the pay- 
ments which, while t-.he Crown were the 
owners, were paid by the Crown. The 
result of this arrangement, made under 
the authority of a statute (obviously 
intended, and I think in sufficiently 
plain language enacted) was to make the 
premises in question rate free for all 
time. One does not understand what 
could be the object of the whole arrange- 
ment, including a commuted sum to be 
payable for all time, if the land was still 
to be liable to have fresh rates assessed 
upon it. 

The Acts to which I have referred are 
essentially public Acts; they deal with 
public rights and involve the rights of the 
Crown. I think it is hopeless to contend 
that the City of London Sewers Act, 
1848, took away the privilege thus 
granted. It is needless to point out that 
the Crown must have obtained consider- 
ably larger sums for the property they 
sold because it was rate free, and it cer- 
tainly would be somewhat strange if 
another Act of Parliament, and that a 
private one, should have taken away the 
privileges thus purchased. 

As to the case of Sion College v. London 
Corporation^^ the circumstances and the 
language construed in that case are 
entirely different. I think the judgment 
of the Court of Appeal was right, and 
that this appeal should be dismissed with 
costs. 

Lord Davby. — A great many authori- 
ties have been referred to in the course 
of the argument, and, so far as they lay 
down general principles applicable to the 
construction of statutory enactments ex- 
empting particular persons from the pay- 
ment of rate^, they may be usefully 
consulted. But, for the most part, the 
cases referred to related to the construc- 
tion of private agreements between land- 
lord and tenant as to the incidence of 
public burdens on the land demised as 
between themselves, and to the con- 
struction of other Acts of Parliament 



expressed in different language. Cases 
of that description will not, I think, afford 
much assistance to your Lordships. 
Ultimately the opinion of your Lordships 
must be formed on the language and 
effect of the particular enactments now in 
question. 

I confess I am somewhat surprised to 
hear the Act of 52 Geo. 3 (1812) and the 
subsequent Act of 1832 described as local 
and personal Acts. The Act of 1812 must 
have been brought in and promoted by 
the Treasury on behalf of the Crown, and 
the effect was to authorise the application 
of public moneys in the purchase of a site 
for the erection of a new Custom House, 
and also to impose a large annual charge 
on the consolidated Customs, which were 
part of the public revenue. According to 
constitutional usage, such purposes could 
only be effected by a public Act, and I 
think that the Acts both of 1812 and of 
1832 ought to be treated as public Acts. 

There are three separate properties 
referred to in the Act of 1812, namely — 
First, the site of the old Custom House^ 
which was about to be pulled down; 
secondly, houses and buildings in 
Lower Thames Street, which the 
Treasury was empowered to purchase as 
a site for a new Custom Houpe ; and 
thirdly, lands called Legal Quays, 
lying between the old Custom House and 
the river, which were also then in private 
ownership, but about to be purchased by 
the Treasury. The bargain or arrange- 
ment between the Treasury and the loca) 
rating authorities (the Tower Ward and 
the parish of Allhallows Barking), which 
was carried into effect by the Act, was 
that the Treasury should out of the con- 
solidated Customs continue to pay an 
annual sum of 220/. 12«. 10^<2., which had 
theretofore been voluntarily paid to the 
collectors of rates in respect of the old 
Custom House, and also a sum of the eame- 
amount which had been paid for the rates 
on the Legal Quays, and should pay ani 
annual sum of 816/. Is, 6d,y being the 
amount of the parochial and ward rates 
on certain other premises in Lower 
Thames Street, according to the kst 
assessment. On the other hand, the old 
Custom House and, after the purchase 
thereof, the premises in Lower Thames 
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Street, were declared to be free and 
exempt '* from all and all manner of rates 
and assessments, although the same might 
become private property by the sale or 
assignment thereof to individuals, any 
law, usage, or custom to the contrary 
notwithstanding." 

By section 2 of the Act of 1832 it was 
enacted that after the conveyance and 
assurance by the Treasury of certain 
quays, warehouses, and other buildings, 
in respect of which, or some part or parts 
thereof, the two sums of 220Z. 12« 10^. 
were payable, the direction in the Act of 
1812 for payment of those sums out of the 
consolidated Customs should be repealed ; 
and by section 3 the collectors of the said 
two sums were empowered to collect the 
same, and no more, from the occupiers of 
the said premises for the time being. 

Your Lordships will have observed that 
there is no express exemption of the 
Legal Quays in the Act of 1812 from 
rates and assessments when they should 
again come into private ownership. But 
I agree with the learned Judges in the 
Court of Appeal that they are treated as 
becoming when purchased in the same 
position as the site of the old Custom 
House to which they were contiguous, 
and that the effect of the Act of 1832 
is to make the payment of the sum of 
2201. 128. lOi^d, in respect of them per- 
petual, though no longer out of the 
consolidated Customs, and to extend to 
the Legal Quays the same exemption as 
attached to the site of the old Custom 
House. 

The provisions of these Acts appear to 
me to differ from all the Acts of Parliament 
referred to in the previous cases, inasmuch 
as a composition was made payable in 
respect of the rates on the premises in 
question, and the Crown, by assuming a 
statutory liability for payment of the 
composition out of the public revenue, 
gave a valuable consideration for the 
exemption of the premises from rates 
after they should come into private 
ownership ; and I agree with the learned 
Judges in thinking that difference a vital 
one for the prasent purpose. It may be 
assumed that the sum of 220/. odd was 
fixed with reference to the amount which 
would have been payable if the premises 



had not been Crown property. But there 
is nothing in the Act which shews how 
the sum was made up, or in what pro- 
portions it was then divisible between 
the ward rates and the parochial rates. 
The provision at the end of section 3 of 
the Act of 1812 directs only that the 
division should be made in whatever 
proportion might for the time being be 
proper. This would, of course, be easily 
done by taking the rate per pound of the 
respective assessments. It does not appear 
to me to contain any reference to existing 
rates or to assist the appellants' argument. 
I am of opinion that, according to the 
true construction of section 5 of the Act 
of 1812 and section 3 of the Act of 1832, 
the respondents are exempted from pay- 
ment of the consolidated rate made by 
the appellants in respect of the premises 
comprised within the sites of the old 
Custom Hpuse and Legal Quays. And 
I do not think that such exemption is 
taken away by section 169 of the City of 
London Sewers Act, 1848. The words in 
that section appear to me to be directed to 
the case of a person claiming exemption by 
reason of his not being liable to be assessed 
to the relief of the poor in ret^pect of his 
premises, and were probably inserted to 
meet the decision in Eddington v. Borman 
[l79o].' But in this case the respondents 
claim exemption not because they are ex- 
empted from poor rates, but because they 
are exempted by the statutes from all 
manner of rates. I am also of opinion 
that the language of section 169 is not 
sufficiently explicit to repeal by impli- 
cation an express statutory exemption in 
the earlier Acts, and ought not to be so 
construed. 

I am of opinion that the appeal should 
be dismissed with costs. 

Lord James of Hereford. — In order 
to make clear the questions involved in 
this case, it is necessary to consider the 
condition of certain property immediately 
prior to the passing of the Act of 1812. 

At that time the Custom House, situ- 
ated in Lower Thames Street, was in a 
very dilapidated condition. In front of 
it were certain quays called "Legal 

(2) 4 Term Rep. 4. 
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Qn&yB" and it was contemplated to pull 
down the old Custom House and to pur- 
chase under compulsory powers c^^rtain 
other land, situated in Lower Thames 
Street, for the purpose of building there- 
on another Custom House. The site of 
the Legal Quays at this time was not 
vested in the Crown. 

The old Custom House, being vested in 
the Crown, was not liable to be rated, 
but the Legal Quays, not being so vested, 
were liable. Certain payments in lieu of 
rates were made by the Crown, as shewn 
by recitals in the Act of 1812. [His 
Lordship read the sections.] 

If the legislation on the subject had 
been confined to the Act of 1812, I think 
considerable doubt would exist whether 
the Legal Quays were included in the 
land and premises exempted from rate- 
ability ; but a second statute (2 & 
3 Will. 4. c. 66) was passed for the pur- 
pose of transferring to private purchasers 
of these lands and premises the liability to 
pay the sums undertaken to be paid by 
the Crown whilst they were the owners of 
them. And it seems to me that the 
recitals and enactments in sections 2 
and 3 of that Act made it clear that the 
Legal Quays were intended to be dealt 
with in like manner as the site of the 
Custom House. This being so, I think 
that the whole of the land and premises 
in question now in the hands of pur- 
chasers are free from the payment of 
rates, and liable only to payment of the 
<sommuted sum. I agree with the Master 
of the Rolls when he says that the com- 
position was made in respect of all time 
thereafter The statutes do not refer to 
then existing rates, but apparently all 
future rates were contemplated. The 
words " for ever " appear to be employed 
for the purpose of shewing that this bar- 
gain was to be taken on both sides for 
better or worse, and that the property 
should in the hands of private owners be 
as free from rateability as if it had been 
occupied by the Crown. 

The case of Sion College v. London Cor- 
poration * was pressed strongly upon your 
Lordships' consideration in support of the 
respondents* case. In that case it was 
held that a provision in an Act of Parlia- 
ment that certain land should vest in 
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adjoining owners "free from all taxes 
and assessments whatsoever " applied only 
to then existing assessments, and this 
decision was founded on the authority of 
several cases which held that prima fade 
a statutory exemption from rateability 
referred only to rates and assessments 
existing at the time of the making of the 
commutation. But every case must 
depend upon the words creating what I 
will call the contract of exemption, and 
in the present case I find words in the 
statutes shewing that the future as well 
as the then present rates were intended to 
be dealt with — words which are absent 
from the statute controlling the non- 
rateability of Sion College. 

I cannot give effect to the argument 
that the method of collecting rates is 
changed, and that there will be difficulty 
in finding the proper collector to receive 
the commuted sum. Some method must 
be found — even by legislation, if necessary 
— for overcoming such difficulties, if they 
exist. If the Legislature has freed these 
properties from payment of rates, their 
owners who have acquired and paid for 
the properties so freed are not to be 
deprived of their legal right in conse- 
quence of the existence of a difficulty not 
in any way created by them. 

I. also concur in the view that the 
exemption thus created is not taken away 
by the provisions of the City of London 
Sewers Act, 1848. I think that the 
judgment of Lord Justice Mathew cor- 
rectly deals with the arguments raised in 
support of a contrary view. 

I therefore think that this appeal should 
be dismissed with costs. 

Lord Robertson. — I concur. 

Appeal dismissed. 



Solicitors— Sir Homewood Crawford, for appel- 
lants ; Pritchard & Sons, for respondents. 

lEeported hy J. Eyre Thampton, Esq., 
jBarrisUr-at -Lam. 
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Dabung, J. f Adams v, Martlebonb 

1906. f BoBOUGH Council. 
Aug. 8, 9. J 

[76 L. J. K.B. 996.] 
Metropolis — Building — Building and 
A djoining Ovmera — Party- waU — Differ- 
ence — Reference to Surveyors under London 
Building Act, 1894 — Claim for Compen- 
aoHonfor Inconvenience cmd Loss — Juris- 
diction of Surveyors — London Building 
Act, 1894 (57 ds 58 Vict, c. ccxiii.), ss, 88, 
89, 90, 91, 93, and 95. 

Where a difference has arisen between a 
building owner and an adjoining owner 
as to a party-wall, and such dispute has 
been referred to three surveyors for settle- 
ment under section 91 of the London 
Building Act, 1894, the arbitrators ham 
no power to award compensation for in- 
convenience or loss caused to the adjoining 
owner by the toork under the words " and 
generally am.y other matter arising out of 
or incidental to such difference,*^ 

Appeal from a decision of the Judge of 
the Marylebone County Court. 

The plaintiff Mrs. Adams was the 
occupier of No. 33 John Street, Edgware 
Road. The defendants, who were the 
owners of the adjoining house. No. 34 
John Street, were erecting workmen's 
dwellings upon that site. They served 
upon the plaintiff notice to exercise the 
rights given to them under the London 
Building Act, 1894, ss. 88-92,^ and to 

(1) London Building Act, 1894, s. 87: 
'* Where lands of different owners adjoin and 
are unbailt on at the line of junction and either 
owner is about to build on any part of the 
line of junction the following provisions shall 
have effect : — (1) If the building owner 
desire to build a party wall on the line of 
junction he may serve noiice thereof on the 
adjoining owner describing the intended wall." 

Section 88 : *' The building owner shall have 
the following rights in relation to party struc- 
tures (that is to say): — (1) A right to make 
good underpin or repair any party structure 
which is defective or out of repair (2) A right to 
pnll down and rebuild any party structure which 
is so far defective or out of repair as to make 
it necessary or desirable to pull it down . . . : 
(6) A right to raise and underpin any party 
structure permitted by this Act to be mised or 
underpinned or any external wall built against 
such party structure upon condition of making 
good all damage occasioned thereby to the 



raise the party-wall. A difference having 
arisen between the parties, it was referred 

adjoining premises or to the internal finishings 
and decorations thereof and of carrying np 
to the requisite height all flues and chimney 
stacks belonging to the adjoining owner on or 
against such party structure or external wall : 
(7) A right to pull down any party structure 
which is of insufficient strength for any build- 
ing intended to be built and to rebuild the 
same of sufficient strength for the above pur- 
pose upon condition of making good all damage 
occasioned thereby to the adjoining premises 
or to the internal finishings and decorations 
thereof: (8) A right to cut into any party 
structure upon condition of making good all 
damage occasioned to the adjoining premises 
by such operation." 

Section 89 : " (1) Where a building owner 
proposes to exercise any of the foregoing 
rights with respect to party structures the 
adjoining owner may by notice require the 
building owner to build on any such party 
structure such chimney copings jamb^ or 
breasts or fines or such piers or recesses or any 
other like works as may fairly be required for 
the convenience of such adjoining owner and 
may be specified in the notice and it shall be 
the duty of the building owner to comply with 
such requisition in all cases where the execution 
of the required works will not be injurious ta 
the building owner or cause to him unnecessary 
inconvenience or unnecessary delay in the 
exercise of his right. (2) Any difference that 
arises between a building owner and adjoining 
owner in respect of the execution of any such 
works shall be determined, in manner in which 
differences between building owners and adjoin- 
ing owners are hereinafter directed to be deter- 
mined." 

Section 90 : " (1) A building owner shall not 
except with the consent in writing of the 
adjoining ovmer and of the adjoining occu- 
piers or in cases where any wall or party struc- 
ture is dangerous (in which cases the providions 
of Fart IX. of this Act shall apply) exercise 
any of his rights under this Act in respect of 
any party fence wall unless at least one month 
or exercise any of his rights under this Act in 
relation to any party wall or party structure 
other than a party fence wall unless at least 
two months before doing so he has served on 
the adjoining owner a party wall or party 
structure notice stating the nature and particu- 
lars of the proposed work and the time at 
which the work is proposed to be commenced. 
... (5) Within one month after the receipt of 
such notice the adjoining owner may serve on 
the building owner a noiice requiring him to 
build on any such party structure any works to 
the construction of which he is hereinbefore 
declared to be entitled. ... (7) If either 
owner do not within fourteen days after the 
service on him of any notice express his con- 
sent thereto he shall be considered as having 
dissented therefrom and thereupon a difference 
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to three surveyors. The plaintiff claimed, 
in addition to damages for injury to the 

shall be deemed to have arisen between the 
building owner and the adjoining owner." 

Section 91 '* (1) : In all cases not specially 
provided for by this Act where a difference 
arises between a building owner and adjoining 
owner in respect of any matter arising with 
reference to any work to which any notice 
given under this part of this Act relates unless 
both parties concur in the appointment of one 
surveyor they shall each appoint a surveyor 
and the two surveyors so appointed shall select 
a third surveyor, and such one surveyor or three 
surveyors or any two of them shall settle any 
matter from time to time during the continu- 
ance of any work to which the notice relates in 
dispute between such building and adjoining 
owner with power by his or their award to 
determine the right 'to do and the time and 
manner of doing any work and generally any 
other matter arising out of or incidental to 
such difference but any time so appointed for 
doing any work shall not unless otherwise 
agreed commence until after the expiration of 
the period by this part of this Act prescribed 
for the notice in the particular case. (2) Any 
award given by such one surveyor or by such 
three surveyors or by any two of them shall be 
conclusive and shall not be questioned in any 
Court with this exception that either of the 
parties to the difference may appeal therefrom 
to the County Court within fourteen days from 
the date of the delivery of the award and the 
County Court may subject as hereafter in 
this section mentioned rescind the award or 
modify it in sach manner as it thinks just." 

Section 93 : " Where a building owner intends 
to erect within ten feet of a building belonging 
to an adjoining owner a bailding or structure 
any part of which within such ten feet extends 
to a lower level than the foundations of the 
building belonging to the adjoining owner he 
may and if required by the adjoining owner 
shaJl (subject as hereinafter provided) under- 
pin or otherwise strengthen the foundations of 
the said building so far as may be necessary and 
the following provisions shall have effect :— . . . 
(3) The building owner shall be liable to com- 
pensate the adjoining owner and occupier for 
any inconvenience loss or damage which may 
result to them by reason of the exercise of the 
powers conferred by this section." 

Section 96, sub-section 2 : " As to expenses to 
be borne by the building owner : — . . . (b) If any 
party structure which is of proper materials and 
sound or not so far defective or out of repair as 
to make it necessary or desirable to pull it 
down be pulled down and rebuilt by the 
building owner the expense of pulling down 
and rebuilding the same and of making good 
any damage by this part of this Act required to 
be made good and a fair allowance in respect 
of the disturbance and inconveuience caused to 
the adjoining owner shall be borne by the 
building owner." 



structure and deooration of No. 33, 
damages for loss of trade and additional 
expense incurred through the raising of 
the party- wall. The plaintiff alleged that 
she lost lodgers through bricks coming 
down the chimney, and also suffered loss 
through being unable to use the kitchen 
fire. The surveyors refused to hear any evi- 
dence as to loss of trade in consequence- 
of the building of the wall, and by their 
award dated December 15, 1905, gave no 
damages in respect thereof. 

The plaintiff appealed to the Judge of 
the Marylebone County Court, who dis- 
missed the appeal. Thereupon the plain- 
tiff appealed to the High Court. 

A, H. Pat/ser, for the plaintiff. — ^The 
surveyors had power under the words in 
section 91, " with power ... to determine 
. . . and generally any other matter arising 
out of or incidental to such difference, 
to award compensation for the incon- 
venience and loss to the plaintiff caused' 
by this work. 

[Ridley, J.— The cases of Sione and 
Haatie, In re [i903],» and Leadbitter v. 
Marykbone Borough Council [i906],* are 
very much against that contention,, 
although not absolutely in point.] 

Under the old law the damage 
occasioned by pulling down a party-wall 
could be recovered by an action on the 
caae—CubiU v. Porter [l828].4 The conse- 
quential damage caused by the defendants' 
work is recoverable under the London 
Building Act, 1894, as that Act was 
intended to be a code which should regu- 
late everything that related to a party- wall 
—Stone and Haetie, In re,* and Standard 
Bank of South Africa v. Stokee [l878].* 
Section 91 was intended to put into the 
hands of the surveyors every question 
that arose out of the building of a party- 
wall. It is doubtful whether the plaintiff 
could bring an action now in respect of 
this damage, having regard to those 
decisions. The words of the section were 
that " they shall settle any matter . 
in dispute," 

(2) 72 L. J. K.B. 846 ; [1903] 2 K.B. 463. 

(3) 74 L. J. K.B. 507 ; mb nam. LeaMetter v. 
Marylebons Corporation, [19051 1 K.B. 661 

(4) 8 B. & 0. 267. 

(5) 47 L. J. Ch. 554; tub nam. Standard 
Bank of South America v. Stoket, 9 Ch. D. 68. 
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[Ridley, J. — As to the work : there is 
no jurisdiction given to them to deal with 
any other kind of damage.] 

The section could have said that the 
surveyors should provide for doing the 
work, hut, in fact, it gave much more 
extensive powers. In Stone and Hastie^ 
In re? the question was whether a subse- 
quent tenant had the rights of the pre- 
ceding tenant in respect of the party- 
wall, and it was held that the London 
Building Act did not apply so as to give 
the arbitrators jurisdiction to award a sum 
of money in respect of the extended user 
of the party- wall. Section 91 gives power 
to the surveyors to decide any dispute, 
not merely as to the manner and way of 
doing the work. They can hold fresh 
arbitrations so long as the building 
operations continue. Stont and ffcutie, 
In re? is really in favour of the present 
contention on behalf of the plaintiff. 
That was a case of a reference to surveyors 
as to the amount of compensation to be 
awarded under the Act, and not merely 
as to work to be done. 

Section 91, sub-section 6, shews that 
the issue could have been tried without 
going to the County Court at all. The 
question as to what sum was payable as 
damages for the loss the plaintiff has 
sustained was a matter to be settled by 
arbitration. 

[Ridley, J. — The statute deals with 
works only. Surely it must be shewn that 
there are words that extend the powers of 
the surveyors beyond the power of merely 
dealing with works.] 

If that is so, no damage could be 
awarded other than the actual damage 
done to the chimney. Under section 93, 
sub-section 3, the building owner is bound 
to compensate the adjoining owner or 
occupier for any inconvenience, loss, or 
damage caused by the work. That shews 
that the tribunal has power to determine 
compensation for an inconvenience which 
could not give rise to an action. The 
same power of dealing with the question 
of inconvenience is given to the sur- 
veyors by section 95, sub- section 2 (6). 
Section 95 deals with the different pro- 
portion in which the expenses should be 
boroe as between the building owner and 
adjoining owner. It deals, in the first 



place, with a party- wall which is pulled 
down owing to its being out of repair, 
and as to which it is advantageous to both 
parties that it should be pulled down. 
Then the section goes on to deal with any 
other matters in which the expenses 
should be borne by both parties. It 
refers to cases under section 87, but it 
does not contract the power of the sur- 
veyors to decide any disputes that arise 
under section 91. Where a building 
owner merely culds to the height of the 
party- wall damage would have to be 
proved ; but when the side of the house 
is pulled down and the room exposed, an 
allowance has to be made and the damages 
have not to be proved. Compensation is 
assessed for the inconvenience caused by 
the pulling down of the side of the room. 
In WeU8 V. Ody [l836]^ a distinction was 
drawn between an action on the case and 
the power of the surveyors under the 
Building Act (14 Geo. 3. c. 78), s. 43, 
under which they had only power to deal 
with the construction of buildings, and it 
was held that a claim for collateral damage 
resulting from the building was a distinct 
matter for which a separate action must be 
brought. The intention of the Leinslature 
by the London Building Act, 1894, was 
that all disputes arising out of the build- 
ing operations should be determined by 
arbitration. Jessel, M.R., in Standard 
Bank of SoiUh Africa v. Stokes,^ adopted 
the same view of the statute that the 
Court of Appeal took in Stone v. Haatie, 
In re^ — namely, that the Act was in- 
tended to be a code dealing with all 
questions that arose under it. Bradbee 
V. Christ's Hospital [1842]/ which was 
relied upon by the County Court Judge, 
does not throw much light upon the 
question. In WTteeler v. Gray [l858] * it 
was held that a landlord was justified in 
entering premises in the occupation of 
his tenant, and puUing down and re- 
building a party-wall, without giving the 
notice required by the Act to be given to 
the owner. That case does not apply 
here. Section 88 of the London Building 
Act enabled parties to do work which 
they could not do previously, and sec- 

(6) .5 L. J. Ex. 199; 1 M. & W. 452. 

(7) 11 L. J. C.P. 209; 4 Man, & G. 714. 

(8) 27 L. J. C.P. 267; 4 C. B. (N.a) 584. 
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tion 91 was intended to protect the 
adjoining owner from any injury which 
he might receive from works which 
previously could not have been executed. 
If section 91 is read in that manner, 
compensation can be awarded for the 
injury done to the plaintiff, and which 
could not be recovered in any other 
way. 

G. A. Scott {RUtner with him), for 
the defendants. — There has been no case 
«ince the Metropolitan Building Act, 
1855, was passed in which it has been 
suggested that surveyors have jurisdiction 
to award compensation for the kind of 
damages claimed in this case ; they can- 
not do anything except what is expressly 
mentioned in the Act. The London 
Building Act, 1894, by section 88, sub- 
section 6, gives an owner a right to raise 
a party- wall, subject to the condition of 
making good any damage done to the 
adjacent premises and internal decorations, 
and to raise the chimneys against the 
party- wall. Notice has to be given to 
the adjoining owner shewing exactly the 
work which is proposed to be done under 
section 88. The adjoining owner can 
either assent to the work being done, or 
he can serve a counter-notice, or he need 
do nothing for fourteen days, when it 
is assumed that he has dissented, and a 
difference is deemed to have arisen under 
the Act. The settlement of this differ- 
ence is vested in a tribunal of experts. 
That difference alone is submitted to arbi- 
tration under section 91. This shews 
conclusively that the jurisdiction of that 
tribunal is limited to the settlement of 
that difference. The words in the section 
** with power ... to determine . . . and 
generally any other matter arising out of 
or incidental to such difference/' refer 
to the manner of carrying out the work, 
because the tribunal is to sit during the 
whole time of carrying out the work. 
Section 95, sub-section 2, says exactly what 
expenses have to be borne by the build- 
ing owner in raising the party- wall. The 
words used in the section are ^' the expense 
of raising . . . the same and of making 
good all damages occasioned thereby " ; 
therefore the Act allocates the pecuniary 
liability of the building owner under the 
word ** expense,'* and the surveyor sees to 
the carrying out of the work, making 



good the damage. It is inconceivable 
that an Act which gives a statutory right 
to an owner to ritise a party- wall on his 
own property should impose a burden 
upon him of compensating the adjoining 
occupier merely because he keeps a coffee- 
shop and suffers damage through the 
carrying out of the work authorised by 
the Act to be done. The plaintiff might 
possibly have an action on the case if the 
work was carried out negligently, but 
otherwise no action would lie. At 
common law a co-owner was not liable, 
unless what he did amounted to a total 
destruction of the joint property. The 
scheme of the Act was to carry out this 
common law right. Section 95, sub- 
section 2 (5), is conclusive against the 
plaintiff. Under that section, where the 
party- wall is sound, and one owner wishes 
to rebuild it for his own convenience, 
then he is to bear the expense of pulling 
down and rebuilding the party- wall, and 
also to make compensation for the incon- 
venience caused by the work to the 
adjoining owner. The fkct that conse- 
quential damage is mentioned in this 
section and not in the one under which 
the work in the present case was carried 
out shews that the surveyors have no 
jurisdiction to award any such damage 
under section 91. Collins, M R., in Stone 
and Haatie, In re^ said : ** The j urisdiction 
of the arbitrators is then let in, but they 
have no jurisdiction whatever to decide 
anything beyond the dispute which is so 
submitted to them by virtue of the statute. 
I do not think that the arbitration so 
provided for contemplates any question 
between the parties with regard to the 
initial expenses of raising the party wall 
in such a case as this." In Hohha^ Hart 
& Co, V. Qrover [l898]® it was held that 
the notice served by the building owner 
on the adjoining owner under section 90 
must clearly state the works proposed to 
be done, so that the adjoining owner may 
be able to give a counter- notice. This 
shews that the jurisdiction of the sur- 
veyors is to deal solely with what is 
contained in the notice and counter- 
notice. The difference which they 
have to arbitrate on is the non- 
acquiescence of the one owner with the 

(9) [1899] M C. 60; 68 L. J. Ch. 84; [1899] 
1 Ch. 11. 
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work that is mentioned in the notice. 
The power of reference is in the same 
words as in the Metropolitan Building 
Act, 1855, and there is no case which 
shews that surveyors have awarded 
damages in respect of trade loss. 
A. H, Foywr^ in reply. 

RiDLET, J. — In this case a question 
arises which, no doubt, is one of impor- 
tance. I think we have no right to rely 
upon the &ct that for fifty years, which is 
about the period during which this sec- 
tion, or the equivalent section in the pre- 
ceding Act, has been in operation, there 
have been no cases in which the sort of 
damage which is claimed by the plaintiff 
to be within the jurisdiction of the sur- 
veyors has been claimed or given ; but we 
have to look at the London Build- 
ing Act, 1894, or, rather, that portion of it 
which constitutes Part YIII., and see what 
the object was in passing those sections 
Most of them are re-enactments of 
the previous code to be found in the 
Metropolitan Building Act, 1855 ; but 
there is one portion, at all events, which 
is new, and there may be, I think, other 
words inserted which were not to be 
found in the former Act. The words in 
section 95, sub-section 2 (5), are new. They 
were not in the Metropolitan Building 
Act, 1 855, but are inserted in this Act, 
and are an addition to the law as it 
stood until 1894. The point raised in 
this case by the County Court Judge is 
whether or no the siu-veyors, who 
were appointed under section 90 of the 
London Building Act, 1894, were entitled 
to take into consideration consequential 
or trade damages — that is to say, not 
damages which could be said to be 
directly caused by the interference with 
the party-wall, or the putting up of a 
party -wall which was not there before, 
but consequential damages caused by 
that proceeding; and, speaking for 
myself, I think that they have no such 
jurisdiction. It is true that there is no 
case in the books — at least I do not know 
of any, and none has been quoted — in 
which that has been positively decided ; 
but I think that all the cases which 
have been decided on these Acts have 
gone upon the i^dea that these surveyors 



are appointed for the sole purpose of 
carrying out that which is stated to be 
referred to them under section 90. 

Now let us see what it is that takes 
place. This portion of the Act has to 
deal with the rights of building and 
adjoining owners. The building owner 
is the person who begins to build, and 
the adjoining owner is the neighbour who 
is affected by the proposed building of 
the building owner. Before the Act was 
passed, or before any Act dealing with 
the matter was passed, it woald hav& 
been a trespass to touch a party-wall; 
but that has not been so since the 
Metropolitan Building Act, 1855, was 
passed. The London Building Act, 1894, 
is a renewal of that Act, and it gives 
certain rights " where lands of different 
owners adjoin and are unbuilt on at the 
line of junction and either owner is about 
to build on any part of the line of junc- 
tion," and certein regulations are set out 
in section 87 as to giving notice if certain 
things are desired to be done. Then the 
next section in pwri nuzteria deals with 
the rights of the building owner; and 
section 89, the following section, with 
the rights of the adjoining owner; but 
the building owner is the first to 
come on the scene, and his rights are 
stated by section 88. Then the adjoin- 
ing owner by section 89 has the right 
to give notice that he requires the 
building owner to do certain particular 
things. That is the state of things that 
is brought about between them. The 
building owner has the right to do such 
things, and the adjoining owner has the 
right to give him notice requiring them 
to be done in a particular way. When 
the two do not agree upon the way in 
which those works are to be carried out, 
section 90 comes into operation, and 
thereupon there is a " difference." Sub- 
section 7 of section 90 says that " If 
either owner do not within fourteen days 
after the service on him of any notice 
express his consent thereto he shall be 
considered as having dissented therefrom 
and thereupon a difference shall be deemed 
to have arisen between the building owner 
and the adjoining owner." Now that 
difference, I think, means a difference 
as to the way in which this work 
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IB to be carried out ; I do not think 
that it means any more than that. The 
Acts of Parliament were brought into 
being for the purpose of enabling build- 
ings to be erected which by the common 
law could not be erected because of the 
law relating to party- walls and other 
structures of that kind, and it was to get 
over that difficulty that this Act was 
passed ; and the differences which might 
arise between people interested in these 
structures were dealt with accordingly, 
■and referred to surveyors under the 
following section 91. That section pro- 
Tides that *' In all cases not specially 
provided for by this Act where a 
difference arises between a building owner 
and adjoining owner in respect of any 
matter arising with reference to any work 
to which any notice given under this part 
of this Act relates unless both parties 
concur in the appointment of one sur- 
veyor they shall each appoint a surveyor 
■and the two surveyors so appointed shall 
select a third surveyor " ; and then they 
"shall settle any matter from time to 
time during the continuance of any work 
to which the notice relates in dispute 
between such building and adjoining 
ov^ner." Now it cannot be said that 
those words give any power to award 
•consequential damages. Next come the 
words, " with power by his or their award 
to determine the right to do and the time 
and manner of doing any work." These 
also relate entirely to the doing of the 
work which it has been the intention of 
the building owner to do, and to the 
requirements of the adjoining owner on 
the other side. Lastly come the words, 
** and generally any other matter arising 
out of or incidental to such difference" ; 
on which reliance is placed on behalf of 
the plaintiff. I must say that I do not 
think that by any fair construction they 
can be held to include such a thing as 
consequential damage owing to trade dis- 
turbance. The difference is as to the way 
in which the work is to be carried out, 
and it is to that that the section refers. It 
was not perhaps sufficient altogether, 
because cases might arise in respect of 
which a money payment would be a better 
way of settling the dispute than the mere 
ordering of the work to be done — I mean 



in respect of the bricks and mortar and the 
building work ; and therefore there are 
some other sections which follow this one 
(which, after all, is the main section so &t 
as surveyors are concerned), and it is neces- 
sary to refer to them shortly. One of 
them is section 93, under which a build- 
ing owner in a particular case, which is 
not this case, is said to be liable to com- 
pensate the adjoining owner for incon- 
venience, loss, or damage which may 
result by reason of the exercise of the 
powers conferred by that section. 1 need 
not refer at any length to that section, 
because it is not the one under which 
these operations took place. There is 
another section, 95, sub-section 2 (6), 
which has been referred to already as 
containing words which were new ; and it 
was considered necessary apparently in 
1894, where the party- structure which 
was interfered with was of proper mate- 
rials and sound, and not so far defec- 
tive or out of repair as to make it 
necessary and desirable to pull it down 
and rebuild it, to enact the following 
provision : " If any party structure which 
is of proper materials and sound or not 
so &T defective or out of repair as to 
make it necessary or desirable to pull it 
down be pulled down and rebuilt by the 
building owner the expense of pulling 
down and rebuilding the same and of 
making good any damage by this part of 
this Act required to be made good and a 
fair allowance in respect of the dis- 
turbance and inconvenience caused to the 
adjoining owner shall be borne by the 
building owner." There are words which 
are not in section 90 but which are 
in section 95 — ^namely, " disturbance or 
inconvenience caused to the adjoin- 
ing owner." I think that those words 
have been put in with reference to 
occasions on which, as has been pointed 
out on behalf of the defendants, the 
building owner has interfered for his 
own purposes — by putting up an extra 
storey or something of that kind — with 
the party wall. It has been thought 
necessary that in such cases there 
should be this allowance in respect of 
disturbance and inconvenience; and 
so also in section 93, sub-section 3. 
There are those two exceptions where 
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compensation can be awarded for in- 
convenience and dibturbance; but it 
seems to me that the observation of the 
County Court Judge — when he said, 
'* The material section seems to be sec- 
tion 95, sub-section 2 {b) which provides 
for an allowance for disturbance, &c,, 
in a specified case. Does not that in- 
ferentially exclude it in other cases ? " 
— is sound. There was another case 
which he ought to have mentioned, as 
there are two specific cases in fact, but 
I suppose his attention had not been 
called to section 93. You find in sec- 
tion 91 the particular set of words, which 
are these : '* any matter from time to 
time during the continuance of any 
woik" — that appears to determine the 
right to do and the time and manner 
of doing it — ^^and generally any other 
matter arising out of and incidental to 
such difference.*' Are not these words 
substantially different from the two 
specified cases mentioned in sections 93 
and 95 1 The argument used, and it is a 
strong one, is that if a certain jurisdic- 
tion is given to award compensation in 
particular cases it is thereby inferentially 
excluded in all other cases. 

I wish to add this : I think that, apart 
from the argument to which I have just 
alluded, great reliance ought to be placed 
and great consideration given to what 
was the scope of this particular Act. I 
think that the scope of this Act of Par- 
liament was to enable people to build or 
to improve buildings or property, and to 
remove out of their way some of the 
difficulties which had been found to exist 
in respect of the joint ownership, or diffi- 
culties in the way of independent owner- 
ship of party- walls and other structures 
which prevented them from doing what 
they wanted to do as readily as they 
otherwise might. I do not think it 
necessarily follows that the Legislature 
here intended to provide a remedy for 
everything that was done under the Act. 
They certainly did intend to provide a 
remedy where the building owner went 
so far as to interfere with a party- wall 
which did not require repair. That is 
section 95. They also provided a remedy 
in the cases coming within section 93, 
but I do not feel at all convinced that they 



had any intention to give any remedy to 
people who might find themselves suffer- 
ing from consequential damage under 
the powers given to the building owner 
by section 88. It does not follow that 
they should do so; yet I am not quite 
sure, if I were asked to decide it, whether 
there is not some sort of remedy which 
the adjoining owner would have. I am 
not prepared to deal with it here, but I 
do not think in the least that it follows 
that the Legislature meant to give a 
particular remedy for things which were 
done in the public interest. It was in 
the public interest that the Act was 
passed, and the rights of the adjoining 
owner are provided for in section 89 and 
in all the other sections — to some 
extent, at all events ; that is to say, he 
is to get at the hands of the surveyors 
what they think proper by way of 
ordering work to be done, or, in some 
cases, money payment in respect of the 
works themselves. May not that be a 
sufficient definition of what the intention 
of the Legislature was f I certainly think 
I can find such an intention in this Act. 

The cases of Stone and Hcutie, In r^,^ 
and Leadbitter v. Marylebone Borough 
Council^ have been referred to. I have 
studied those cases carefully, and I think 
they are not precisely in pari tnateria 
with this case. Indeed, I think it is 
indubitable that the Court of Appeal in 
each case decided that the surveyors have 
no jurisdiction whatever to decide any- 
thing beyond the dispute which is sub- 
mitted to them by virtue of the statute. 
Of course I know I have no right to use 
the expression beyond what the fair in- 
terpretation of the stetute would give, 
and that it comes back a good deal to the 
question which I have already been dis- 
cussing — namely, what is the interpreta- 
tion of the statute % But I think that, 
interpreting the htatute in the only way 
in which I am able to interpret it, in 
both of these cases the Court of Appeal 
clearly laid down that the surveyors 
appointed under section 91 must be con- 
fined, in respect to the arbitrations, te 
the powers that are given to them under 
the Act of Parliament, and that they 
must not be allowed to exercise any other 
powers. I think that under that ruling 
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we are bound to say that surveyors in 
that position have a strictly limited 
jurisdiction, and that they cannot go 
beyond it. 

One word perhaps ought to be said 
about the point raised in Wells v. Ody,^ a 
case tried before the Metropolitan Build- 
ing Act, 1855, was passed, and which 
was decided under the Building Act, 
1 4 Geo. 3. c. 78, s. 43. There an action 
was brought in respect of a party fence 
wall which had been raised by the defen- 
dant, and on which he built a stable and 
so darkened the plaintifiTs windows. 
The judgment of the Lord Chief Baron 
has already been referred to, but the 
judgment of Baron Parke appears to me, 
as to that part of the case, also to have 
some materiality. " The object of that 
Act/' he said, " was the preservation of 
the houses of this dty from fire. The 
Legislature intended to enable any person 
to make a more complete party^wall, and 
therefore gave him liberty to do that 
which, but for that Act, he would have 
no right to do, having in view to secure 
the general protection of property. By 
allowing the owner of one moiety to 
treat the whole as his own, subject to a 
provision as to the materials to be used, 
the object of the Legislature is effected.'' 
I think those observations apply also to 
the London Building Act, 1894. The 
learned Baron proceeded : " The party is 
left to all the consequences of the Act, 
and no reference is made to the eventual 
damage which may be caused by that 
wall. That appears to have been wholly 
out of the contemplation of the Legis- 
lature." We have here to deal with 
the London Building Act, 1894, which 
deals in section 90 with one thing — 
namely, with work that has been ordered 
to be done by the surveyors when a 
difference arises, as provided for in that 
section ; and it also deals in sections 93 
and 95 in a particular way with conse- 
quential damages and inconvenience in 
certain cases as provided in those sections. 
This is, therefore, an Act of Parliament 
which so far differs from that of 14 Geo. 3. 
c. 78 ; and it seems to deal precisely with 
the case which is put by Baron Parke as 
having been left out of the Act of 
George 3. I do not see, therefore, how 



the decision in Welle v. Ody^ helps us 
very much on this occasion. We have to 
deal with the Act of Parliament which is 
now before us for this purpose, and after 
a careful consideration of this Act I have 
not been able to come to any other con- 
clusion than that which I have expressed 
in the matter. 

Darling, J. — ^The question raised in 
this case presents difficulties to my mind 
in this way-r-that the defendants, the 
Marylebone Borough Council, were not 
doing an illegal thing, nor doing a legal 
thing negligently. Therefore it is not 
apparent that the plaintiff could recover 
the damages claimed by any process other 
than that provided by the London BuUd- 
ing Act, 1894 ; and if that Act permits the 
doing of something which without it would 
amount to an actionable wrong, it also 
undoubtedly provides that compensa- 
tion shall be awarded by surveyors in 
certain cases. There are plain words to 
that effect — for example, in section 93, 
sub-section 3. I have had great doubt 
during the argument in this case as to 
whether the plaintiff's claim is not well- 
founded for the reasons given by counsel 
in his argument ; but on the whole I have 
come to the conclusion that the absence 
of definite words from the appropriate 
place for them in section 91 is fatal to the 
plaintiff's claim for those consequential 
damages. 

Appeal diemiaeed. Leave to appeal. 



Solicitors — William Stubbs, for plaintiff; 
Mackrell, Maton, Godlee & Qainoey, for de- 
fendants. 

[Reported hy R, Frcmklin Stubbing, Usq.y 
Barritter-at'Law. 
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ADITLTEBATION. 

Gontraot for Fntnre Deliveries— Gontinning 
Warranty — Svidenee to Conneot Warranty 
with Purchase.] — Althoagh it is not necessary 
that a defendant in a prosecation under the 
Sale of Food and Drags Act, 1875, should, in 
order to satisfy the provision contained in 
section 25 of the Act, prove that he received a 
written warranty with each article purchased 
by him, there must be some written evidence 
to connect a warranty intended to be continuing 
with the article. Therefore, if, before delivery 
of milk, a written warranty is given to the 
defendant that all milk suppli^ to him is 
** perfectly pure and with all its cream as the 
cow gives it,** and the warranty is intended to 
be continuing, but there is no written evidence 
connecting it with the milk subsequently de- 
livered, the defendant will not by virtue of 
section 25 of the Act be entitled to protection 
in a prosecation under section 6 of the Act for 
selling to the prejudice of the purchaser milk 
which is not of the nature, substance, and 
quality demanded by him (Ridley, J., dis- 
senting). Wattt v. Stevens, 390--K.B. D. 

Harris v. May (53 L. J. M.C. 39 ; 12 Q.B. D. 
97) and Robertson v. HarH» ([1900] M.O. 147 ; 
69 L. J. Q.B. 526 ; [1900] 2 Q.B. 117) approved. 
MUot V. Piloher ([1901] M.C. 186; 70 L. J. 
K.B. 795 ; [1901] 2 K.B. 817) disapproved. Ih, 

Batter— Importation— Warranty of Quality 
— Liability of Importer.]— Upon a prosecution 
under section 1 of the Sale of Food and Drags 
Act, 1899, for importing butter adulterated 
with foreign fat in packages not marked with 
a description indicating that the butter has 
been so treated, it is not open to the defendant 
to set up as a defence that he received the 
butter with a written warranty of purity in 
the truth of which he believed. Such a defence 
is only available where there has been a sale of 



the adulterated article. 
— K.B. D. 



KeUy V. Lonsdale, 384 



Sample — Divigion into Three Parts — 8ni&- 
cieney of each Part for Analysli.]— Where an 
article is purchased for analysis under seo- 
tion 14 of the Rale of Food and Drugs Act» 
1875, each of the three parts into which, in 
accordance with the requirements of the sec- 
tion, it is to be divided, must be sufficient in 
quantity to afford reasonable facilities for the 
purpose of analysis. Lomery ▼. Ballard, 
97— K.B. D. 

Bequest for Government Analysis of Third 
Sample— Sample Incapable of Analysis.]— The 
" article of food or drug " which, in accordance 
with the provisions of section 21 of the Sale of 
Food and Drugs Act, 1899, has, on the request 
of either party to a prosecution, to be sent 
to the Commissioners of Inland Revenue for 
analysis, need not necessarily be the third part 
or sample retained by the purchaser in accord- 
ance with section 14 of the Sale of Food and 
Drugs Act, 1875. It is therefore not a con- 
dition precedent to the conviction of a person 
for a contravention of section 6 of the Act of 
1875 that there should be produced at the hear- 
ing an analysis by the Commissioners of Inland 
Bevenue of such third part or sample, although 
the defendant may have requested such analysis 
under section 21 of the Act of 1899. Hutchison 
V. Stevenson (4 Ct. of Sess. Cas. (5th Ser.) Just. 
Cas. 69) not followed. Suckling v. Parker, 140 — 
K.B. D. 

Margarine— Importation otherwise than in 
Packages Marked '* Margarine "—Conviction- 
Question of Fact — Sight of Appeal.]— No 
appeal on a question of fact lies to qaarter 
sessions from a conviction by Justices under 
section 1 of the Sale of Food and Drugs Act, 
1899. So held by Ridley, J., and Darling, J. 
21 
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(Bbat, Jm dUtsntieTite). Rex v. Otto Mantted, 
Urn., 306— K.B. D. 

Fertiliiers and Feedlng-itnffii— Falie Invoiee 
— Permitting Invoice to be Falie — Guilty 
Knowledge.]— In order to constitute the offence 
under section 3, snb-section 1 (d) of the Ferti- 
lisers and Feeding-stafiEs Act, 1893, of per- 
mitting an invoice or description of the article 
sold to be false in a material particular to the 
prejudice of the purchaser, it is not necessary 
to prove guilty knowledge. Laird v. J)obell, 
43-K.B. D. 

ANIMAIiS. 

Conviction for Cruel tj to Five Animals — 
Whether Distinct and Separate Offianoes.]— 
Where a person has been guilty under section 2 
of the Cruelty to Animals Act, 1849, of cruelty 
to a number of animals at the same time, it is 
competent, but not necessary, to take out sepa- 
rate summonses in respect of each animal ; one 
summons may charge the offence in respect of 
the whole of the animals. Therefore the con- 
viction of a person for cruelty to five animals is 
not bad on its face as being a conviction for 
five separate and distinct offences. Bex v. 
Cable; (/Shea, Ex parte, 172— K.B, D. 



CEBTIOBABI. 

InLiceniing Matters.]— See Licensin(} Law. 

Goits — Bole Absolute— Iliseretion of Court.] 
— The High Court of Justice and the Court of 
Appeal have power to award costs on making 
a rule absolute for a certiorari, London County 
Council V. Weft Ham Assessment Committee 
(61 L. J. M.C. 210; [1892] 2 Q.B. 173) not 
followed. Principle of Hcff. v. County of 
London Justices (63 L. X Q.B. 301 ; [1894] 

Woodhouse, 



1 Q.B. 453) applied. 
417-C.A. (K.B. D.) 



JRex V. 



CONTEMPT OF COUBT. 

Proceedingi before Justices — Comments on 
Case before Committal of Priioner for Trial — 
Attachment — Jurisdiction of High Court to 
Grant.] — The High Court of Justice has juris- 
diction to grant a writ of attachment against a 
person who publishes improper comments with 
reference to the defendant in a case pending 
before Justices which may possibly, though not 
necessarily, come before the High Court. Rex 
V. Dames, 62— KB. D. 



CBIMINAL LAW. 

Conipiraey— Act Tending to Public Mischief 
—Combination to Obtain Passport— False Be- 
presentations.] — A combination by two or more 
persons to obtain by false representations from 
the Foreign Office a passport in the name of 
one person with the intent that it should be 



used by another person is an act tending to 
bring about a public mischief, and is therefore 
an indictable misdemeanour at common law. 
Rex v. BraiUford, 18— K.B. D. 

It is for the Court, and not for the jury, to 
say whether a particular act tends to the public 
mischief. It is not an issue of fact upon which 
evidence can be given, lb. 

Conspiracy— Immunity ftvm. Punishment of 
One Party— Liability of Other Party to Convic- 
tion.] — Assuming that immunity from prosecu- 
tion is given to the mother of a child by the 
proviso contained in section 56 of the Offences 
against the Person Act, 1861, such immunity 
has no bearing upon the question whether a 
conspiracy between her and another person lo 
do an act which is unlawful under the section 
is an offence against the criminal law ; and the 
other person may therefore be convicted for 
conspiring with the mother to commit an 
offence under the section. Bex v. Vuguid^ 236 
— O.C.R. 

Falsification of Accounts — Account not 
Belonging to Employer— Sufficiency of Indict- 
ment.] — In order to support an indictment 
under section 1 of the Falsification of Accounts 
Act, 1875, charging a servant with making a 
false entry in an account, it must be all^;ed in 
the indictment and proved that the account 
belongs to, or was in the possession of, the 
employer, or was received by the servant for or 
on account of his employer. Rex v. PaUn, 62 
— C.C.R. 

Felony— Conviction— Seal Estate — ^Adminis- 
trator of Property — Estate Tail of Convict 
— Power to Bar— Actual Tenant in Tail -Dis- 
position—Alienation by Convict.]— The For- 
feiture Act, 1870, does not confer power upon 
the administrator of a convict's property to 
bar his estate tail in real property and to con- 
vey the fee-simple absolute to a purchaser, 
inasmuch as in the case of such property a 
determinable fee-simple only is vested in the 
administrator by virtue of section 10 of the 
Act. OoAkeU and Walters* Contract, In re, 
316— C.A. (Ch.) 

The convict, however, is competent to exe- 
cute a disentailing assurance under the Fines 
and Recoveries Act, 1833; for such assurance 
is not an alienation within section 8 of the 
Forfeiture Act, 1870, and the fee-simple thus 
acquired will vest in the administrator under 
section 10 of the Act, and by this means a good 
title can be made. Bankes v. SmaU (56 L. J. 
Ch. 832 ; 36 Ch. D. 716) and Lil/ord (Lord) v. 
Att.-6^en.(SQUJ.Ex, 116; L. R. 2 H.L. 63) 
applied. lb. 

Larceny— Seceipt of Money Stolen by Wifi» 
firom Husband- Indictment for Misdemeanour 
—Absence of Allegation that Thief was Wife 
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of Person from whom Money Stolen.]— An 
indictment charging as a misdemeanoor the 
receipt of money in fact stolen by a wife from 
her husband knowing the money to have been 
stolen is good, inasmuch as the stealing by a 
wife of her husband's property does not amount 
to a felony either at common law or by virtue 
of the Larceny Act, 1861, but is made a criminal 
offence by the Married Women's Property Act, 
1882, and therefore the receiving of such stolen 
property is not a felony within the meaning of 
section 91 of the Act of 1861 ; and as there is 
no other statute making such receipt a felony, 
it is a misdemeanour only. It is not necessary 
(although it may be better) to insert in the 
indictment an allegation that the stealing was 
not a felony either at common law or under 
the Larceny Act, 1861. Hex v. Payne, 54— 
C.C.R. 

Laroeny— Indictment— Stolen Artieles Sepa- 
rate Property of Wife — Artieles in House of 
Husband— Property in the Artieles Laid in the 
Husband.]— An indictment is bad which lays 
the property in stolen goods in the person from 
whose house they were stolen when it is proved 
that the goods were in fact the separate pro- 
perty of that person's wife. Mew v. Murray, 
260— C.O.R. 

—Amendment of Indietment at Trial.]— An 
application was made at the trial, before 
verdict, under section 1 of the Criminal Pro- 
cedure Act, 1851, to amend an indictment by 
substituting the wife in place of the husband 
as the owner of certain goods which had been 
stolen, and was refused on the ground that 
such a variance did not fall within the statute, 
and also that the prisoners would be prejudiced 
thereby : — Heldf that the amendment ought to 
have been allowed. lb, 

Offenees against the Person— Attempt to 
Discharge Firearms with Intent— Evidence for 
Jury.] — The pri&oner was indicted under sec- 
tion 14 of the Offences against the Person Act, 
1861, with feloniously attempting to discharge 
a loaded revolver at another person with intent 
to murder him ; and on another count, under 
section 18 of the same Act, with unlawfully 
and maliciously attempting to discharge the 
revolver with intent to do grievous bodily harm. 
It was proved that the prisoner went to the 
prosecutor's office, drew the revolver clear from 
his pocket, and had half -risen from the chair 
on which he had been sitting, when the prose- 
cutor seized his arm before he could raise it up. 
A struggle ensued, in which the prisoner, while 
holding the revolver in his right hand, endea- 
voured to get his arm loose, but eventually the 
prosecutor wrested the revolver from him. 
There was evidence that the prisoner meant 
to use the revolver. The jury convicted the 
prisoner on the count laid under section 18 : — 
Held, that there was sufficient evidence to go 
to the jury of an attempt to discharge the 



revolver within the meaning of section 18. 
Bex V. Zinneker, 216— C.C.R. 

Procuring Abortion by Use of Instruments— 
Evidence— Selevanoe and Admissibility- Proof 
of Intent by Similar Acts by Prisoner on otiier 
Occasions.]— The prisoner, a qualified surgeon, 
but not in regular practice, was indicted under 
section 58 of the Offences against the Person 
Act, 1861, for feloniously using instruments 
upon a woman, who was his servant and had 
become pregnant by him, with intent to procure 
her miscarriage. The defence set up was that 
the prisoner had used the instruments for a 
lawful purpose in order to examine the girl, 
who it was suggested was suffering from 
leucorrhoea. In order to rebut this evidence 
and to prove intent, the proeecution tendered 
the evidence of another woman, who nine 
months before had also become pregnant by 
the prisoner, and upon whom the prisoner had 
also used instruments, saying he would put her 
all right, and that the instrument would fetch 
the (Sold away. Her evidence also contained 
a statement by the prisoner that he had put 
dozens of girls right, and a statement by another 
servant of the prisoner that he had put her 
all right \—Held (Lord Alvbbstonb, C. J., and 
Ridley, J., dissenting), that the evidence was 
admissible, on the ground that it tended to 
prove a systematic course of conduct on the 
part of the prisoner. Heldy further (^per 
Dablino, J., Jblf, J., and A. T.Lawbbngb, J.), 
that the evidence also tended to prove the 
intent with which the prisoner used the in- 
struments. Rex V. Bond, 326— C.C.R. 



DEFAMATION. 

Slander— Privilege— Magistrate Sitting at 
Petty Sessions— Statement Made after With- 
drawal of Charge.]— A Justice of the peace 
sitting at petty sessions to dispose of criminal 
cases is acting judicially, and defamatory state- 
ments made by him in the course of the pro- 
ceedings are not actionable, even if alleged to 
have been made without reasonable and prob- 
able cause and maliciously. MunHer v. Lanib 
(62 L. J. Q.B. 726; 11 Q.B. D. 588) and Hod- 
son V. Pare (68 L. J. Q.B. 309; [1899] 1 Q.B. 
455) followed. Alla/rdice v. Rohertton (1 Dow 
& CI. 495, 515) not followed. Law v. Llewellyn, 
121— O.A. (K.B. D.) 



EDUCATION. 

Bate Collector Employed by Corporation of 
London— Collection of Education Bate— Transfer 
of Oi&cers — Compensation for Loss of Fees.] — 
A rate collector in the employment of the Cor- 
poration of the City of London is not entitled 
to compensation under the Second Schedule, 
provision 21 of the Education Act, 1902, by 
reason of loss of poundage incurred through 
the education rate ceasing to be collected by 
2i2 
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the Corporation: — So held by Lobd Alveb- 
STONE, C.J., and Ridlet, J.; Dablino, J., 
dissenting. Rex v. London County Council; 
Norrit, Eat parte, 91— K.B. D. 

EXCISE.— See Revenue. 

FACTORY AND WORKSHOP ACT. 

See Mastbb and Sebvant ; School. 

FELONY. 

Forfeiture for.]— See Cbiminal Law. 

FERTILISERS AND FEEDING- 
STUFFS. 

See Adultebation. 

FISHERY. 

Salmon — Maliciously Placing Lime in Salmon 
River— Construction of Statute — Elimination of 
Words Preventing Plain Object of Statute being 
Attained.] — The plain object of section 13 of 
the Salmon Fishery Act, 1873, was to extend 
to salmon rivers the provisions of section 32 of 
the Malicions Damage Act, 1861, in order to 
prevent the destruction of property in salmon 
rivers by the serious act of poisoning the water. 
Therefore section 13 of the Act of 1873 must 
be read as if the words " in lien of the words 
• private rights of fishery ' " were omitted, in- 
asmuch as the manifest intention of the statute 
would be absolutely defeated if section 32 of 
the Act of 1861 were altered in the strict way 
which the amending section directs, Bex v. 
Vasey, 15— C.C.R. 

Salmon-— Limits of District— Certificate of 
Secretary of State— River-* * Tributary "— 
Mill-dam.]— The Salmon Fishery Act, 1866, 
8. 5, provides that the limits of a river shall be 
defined, and a fishery district formed by a 
Secretary of State's certificate, and section 3 
defines the term ** river *' as including ** such 
portion of any stream with its tributaries" as 
may be declared in the certificate, By a cer- 
tificate made under the Act a fishery district 
was formed comprising so much of a river and 
its ** tributaries " as lay within a certain county. 
Within the district was a mill-dam communi- 
cating freely with a mill-race through an open- 
ing in the bank between them in which there 
was a grating. The mill-race issued from a 
stream which was a tributary of the river, and 
all the water of both the mill-race and the 
mill-dam, either by passing over the mill-wheel 
or by another route, eventually returned to the 
btream further down its course:— Jfeld^ that 
the mill dam was a ••tributary" of the river 
within the meaning of tbe certificate, and 
consequently that a person was not entitled to 



fish in it without a licence from the fishery 
board of the district. Moses v. lagOt 166 — 
KB. D. 

HIGHWAY. 

Laying Bubble to the •• interruption and per- 
sonal danger" of Persons on Highway — Separate 
Offences — Form of Conviction.]— Section 72 of 
the Highway Act, 1835, in prohibiting the lay- 
ing of anything upon a highway "to the 
iojury of such highway, or to the injury, inter- 
ruption or personal danger of any person 
travelling thereon," has created not four sepa- 
rate offences, but only two — namely, (a) the 
doing of something to the injury of the high- 
way, and (b) the doing of something to the 
injury, interruption, or personal danger of any 
person travelling thereon. Therefore a con- 
viction of a person for having laid rubble on a 
highway •• to the interruption and personal 
danger of any person travelling thereon'* is 
not bad for duplicity. Smith v. Perry, 31 — 
K.B. D. 

•• Driftway, or private carriage or occupation 
road "-Owners or Occupiers of Boad— Person 
having Bight of Way— Order for Maintenance 
of Bead by Parish.] — A person who has a mere 
right of way over a driftway, or private carriage 
or occupation road, is not an •* occupier " thereof 
within the meaning of section 36 of the High- 
way Act, 1862 ; his consent in writing is there- 
fore not necessary before the Justices can make 
an order under the section declaring such a 
road to be a public highway repairable at the 
expense of the parish. Bex v. Somers ; General 
Esta/tes Co., Ex parte, 35— K.B. D. 

Proposed Hew Boad — Appeal to Quarter Ses- 
sions from Justices' Certificate— Proposed Boad 
found to be more Commodious to Public, but 
that Appellant would be Injured or Aggrieved 
—Effect of Finding.] — Where under section 89 
of the Highway Act, 1835, the jury find that 
the party appealing to quarter sessions would 
be injured or aggrieved by a proposed new 
highway, the appeal must be allowed, notwith- 
standing the fact that the jury may also have 
found that the proposed new highway would be 
more commodious to the public than the 
existing highway. Walker v. York Corporation, 
214— KB. D. 

Motor Car— Conviction for Driving at Szoec- 
sive Speed *• having regard to all the circum- 
stances of the case" — Appeal to Quarter 
Sessions — ^Evidence as to Traffic TTsually on 
Boad— Admissibility.]- The appellant was con- 
victed under section 1, sub-section 1 of the 
Motor Car Act, 1903, for having driven a motor 
car on a certain highway at a speed which was 
dangerous to the public, •• having regard to all 
the circumstances of the case": — Held, that at 
the hearing of an appeal to quarter sesnons 
from such conviction evidence was properly 
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admitted as to the traffic that might reasonably 
be expected to be on the highway in question. 
Mn;e$ v. HopHns, 196— K.B. D. 



HUSBAND AND WIFE. 
Beeeipt of Money Stolen by Wife from 
Huband— Indictment.]— See Criminal Law. 

Orden ander Summary Jnrisdiotion (Married 
Women) Act, 1896.]— See Justice of the 
Peaob. 



INDUSTBIAL INSUBANCE. 

See Justice of the Peace. 



JUSTICE OF THE PEACE. 

Jurisdiction ^ Indnstrial Iniorance — Policy 
Exceeding 20/.] -Under section 7 of the Col- 
lecting Societies and Industrial Assurance 
Companies Act, 1896, Justices have no jurisdic- 
tion in a dispute as to a policy of life insurance 
granted by an industrial insurance company for 
a sum exceeding 20L Cowling v. ToppiM, 
60— K.B. D. 

Comments on Case before Priioner's Committal 
for Trial.] — See Contempt of Coubt. 

Petty Sessions— Slander— Priyilege.] — See 
Defamation. 

Petition by Wife for Divorce on Ground of 
Adidtery Coupled with Desertion.]— Desertion 
as contemplated by the Matrimonial Causes 
Act, 1857, must be persistent for two years, 
and cannot be relied on by a spouse who has so 
acted as to prevent the time from running. 
Bodd V. Dodd, 186— Gorell Barnes, P. 

— Effect of Hon- cohabitation Provision Inserted 
in Previous Order on Application by Petitioner 
under Summary Jurisdiction (Married Women) 
Act, 1895.] — The insertion in orders of Jus- 
tices, made under the Summary Jurisdiction 
(Married Women) Act, 1895, of the non-cohabi- 
tation provision is unnecessary in cases of 
desertion or neglect to maintain. If Inserted 
it puts an end to any desertion on the part of 
the husband that may have commenced within 
the meaning of the Matrimonial Causes Act, 
1857. SmUh v. SmUh ([1905] M.C. 278 ; 74 L. J. 
P. 113 ; [1905] P. 249) not followed. lb. 

Offence of Trifling Vature.]— See Licensinq 
Law. 

Convietion^Duplicity.] — See Highway. 

Appeal— Special Case-lfotice of Appeal— 
Disappearance of Bespondent- Impossibility of 
Service of Hotice of Appeal and Copy of Case.]— 



The High Court has no jurisdiction to enter- 
tain an appeal on a Case stated by Justices, 
unless there has been due service upon the 
respondent under section 2 of the Summary 
Jurisdiction Act, 1 857, of notice of the appeal 
with a copy of the Case, or something equiva- 
lent thereto, even though the want of such 
service is due to the fact that the respondent 
has disappeared and cannot be found. Sjfred v. 
CamUhert (27 L. J. M.C. 273 ; E. B. & E. 469) 
distinguished. Ibu v. Best, 310— K.B. D. 

Criminal Charge — Acquittal — Beftisal of 
Justices to Commit Defendant for Trial — Juris- 
diction to State CMt.]—8e7fible, that where on 
an information charging the defendant with a 
purely criminal offence, which cannot be tried 
summarily, the Justices refuse to commit the 
defendant for trial, and dismiss the informa- 
tion, they have no power, on the application of 
the prosecutor, to state a Case for the opinion 
of the High Court on the question whether 
their determination was right in law. Ferens v. 
O'Brien (52 L. J. M.C. 70 ; 11 Q.B. D. 21) dis- 
tinguished. JReg. V. London Justices (25 Q B. D. 
357) applied. lb. 

Disqualification- Appeal to Quarter Sessions 
—Presence on the Bench of Justices whose 
Decision is Appealed against.]— On the hearing 
of a licensing appeal at quarter sessions two of 
the Justices whose order was appealed against 
were present on the bench during the argument, 
accompanied the other Justices on their tuljourn- 
ing to consider their decision, and had re- 
sumed their places on the bench when the 
decision was pronounced. The chairman and 
several of the other Justices, including the two 
Justices in question, stated on affidavit that the 
latter had taken no part in the hearing of the 
appeal or in influencing or arriving at the 
decision : — Heldf that the mere presence on the 
bench of the two disqualified Justices rendered 
the constitution of the Court of quarter ses- 
sions irregular, and that its order must be set 
aside. JReao v. Laneashire JvsHoes, 78— E.B. D. 



LANDLOBD AND TENANT. 
Covenant to Pay Outgoings— Factory Act- 
Expense of Alterations.]— See Master and 
Sebvant. 



LICENSINQ LAW. 

Provisional Licence for Building in Course of 
Erection — Licence for Seven Tears — When 
Licence Commences.] — Under section 22 of the 
Licensing Act, 1874, and section 4, sub-section 3 
of the Licensing Act, 1904, a licence for the 
sale of intoxicating liquors may be granted for 
seven years. Such a licence only becomes 
operative from the date when it has been 
declared to be final by an order of the licensing 
Justices, and it may commence to run ^m a 
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date other than April 5. Rex v. Johnstone; 
Cohhold, Em parte, 79— E.B. D. 

When Excise Lloenoe Beqnired.] — See 
Rbyenitb. 

Benewal of Lloenoe— Beferenoe by licensing 
Justices to Quarter Sessions— Licensing Justice 
Appointed to Act at Quarter Sessions— Befusal 
of Benewal.] — Where the Justices of a licensing 
district refer the question of the renewal of a 
licence to quarter sessions under the provisions 
of section 1, sub-section 2 of the Licensing 
Act, 1904, a Justice who has been appointed by 
them, under section 5, sub-section 5, to act on 
the committee appointed by quarter sessions 
under section 6, sub-section 2, is not precluded 
from sitting and adjudicating upon the ques- 
tion of the renewal by reason of bis having 
been one of the Justices who heard the original 
application. Rex v. Cheshire Justices; Kay^s 
Atlas Brewery Co., Ex pa/rte, 130— K.B. D. 

Benewal of Lloenoe— Application to Dlatriot 
Justices — Beferenoe to Quarter Sessions — 
Beport of District Justices — Independent Evl- 
denoe.]— The report made by the Justices of a 
licensing district to quarter sessions under 
section 1, sub-section 2 of the Licensing Act, 
1904, does not amount to evidence on which the 
quarter sessions may rely in determining the 
question of the renewal of the licence to which 
the report relates. Dartford Breroery Co. v. 
County of London Quarter Sessions, 285— K.B. D. 

— Committee Appointed by Licensing Justices 
— Beport of Committee— Beferenoe to Quarter 
Sessions— Cross-examination as to Conduct of 
Houses not Beferred.]— Where licensing Jus- 
tices, on the consideration of an application 
for the renewal of an on-licence, refer the 
matter, under section 1, sub-section 2 of the 
Licensing Act, 1904, to quarter sessions, together 
with their report thereon, the committee of the 
quarter sessions appointed under section 5, 
sub-section 2, are not entitled, upon the hear- 
ing, to disallow questions put to witnesses In 
croBs-ezamination by counsel for the licence- 
holder merely on the ground that they relate 
to houses the question of the renewal of the 
licences for which has not been referred to 
quarter sessions. Morgan v. Ay lesford Justices, 
169— K.B. D. 

— Beftisal to Benew Subject to Payment of 
Compensation — County Borough — Appeal from 
Whole Body of Justices to Quarter Sessions.]— 
No appeal lies to quarter sessions from the 
determination of the whole body of Justices 
acting in and for a county borough who, on a 
reference to them by the borough licensing 
committee, have refused to renew a licence 
subject to the payment of compensation under 
the Licensing Act, 1904. Rex v. Southampton 
Justices ; Fuller, Smith 4" Turner, Ex parte, 
123— K.B. D. 



—Power' to State CtL»B.]—Semble (per Dab- 
ling, J.). — On such a matter the whole body of 
Justices for a county borough have power to 
state a Case. lb. 

— Committee of Quarter Sessions — Power to 
State Case.]— Where the question of the re- 
newal of an existing on-licence ie referred to 
quarter sessions by the licensing Justices under 
section 1, sub-section 2 of the Licensing Act, 
1904, and is dealt with by a committee of the 
quaiter sessions appointed under section 6, 
sub-section 2 of the Act, the proceedings before 
the committee are judicial proceedings, and 
the committee have power to state a Caee for 
the opinion of the High Court. Rex v. South- 
amptan Justices ; Cardy, Ex pcurte^ 135 — K.B. D. 

Order for Benewal of Licence— Direction br 
Alteration in Premises— Bon-structural Altera- 
tion — Keeping Door Locked.] — Section 11, sub- 
section 4 of the Licensing Act, 1902, only em- 
powers the licensing Justices, on renewing a 
licence, to direct such alterations in the part of 
the premises where intoxicating liquors are 
sold as are of a structural character. Con- 
sequently the sub-section does not authorise 
the Justices, with a view to confining the sale 
of intoxicating liquor to one of two separate 
entrances to parts of licensed premises where 
such liquor is sold, to make an order directing 
that the door of the other entrance shall be 
kept locked and not used except for domestic 
or private purposes, and the key kept by the 
licensee. Bushell v. Hammond ([1904] M.O. 
369 ; 73 L. J. K.B. 1006 ; [1904] 2 K.B. 563) 
considered and distinguished. Smith v. PortS" 
mouth Justices, 369— C.A. (K.B. D.) 

Benewal of Licence— Grant of ProYisional 
Licence— Beport to Compensation Authority — 
Prejudice or Bias of Justices— Certiorari — 
Kandamus.]— The granting or refusing of a 
licence by a licensing committee of Justices at 
a general annual licensing meeting is a judicial 
act, and a writ of certiorari will lie to bring 
up a provisional licence and a reference and 
report to the compensation authority granted 
and made by a licensing committee of Justices 
under section 1 of the Licensing Act, 1904, and 
rule 41 of the Licensing Rules, 1904. R^. v. 
Sharman; Benton, ex parte ([1898] M.C. 96 ; 
67 L. J. Q.B. 460; [1898] 1 Q.B. 578), not fol- 
lowed. Rex V. Woodhouse, 417— C^. (K.B. D.) 

By virtue of section 1 of the Licensing Act, 
1904, Justices at a general annual licensing 
meeting are bound to hear and determine 
objections to renewal of licences bona Jide 
made upon grounds (inier alia) connected with 
the character or fitness of the proposed holder 
of the licence, or the ground that the renewal 
would be void. Where, therefore. Justices 
referred to the compensation authority, with 
their report thereon, the question of the re- 
newal of certain licences, and granted pro- 
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visional licences in the meantime in pnrsoance 
of an arrangement previoiiBly made, and with- 
out considering objections bona fide made, upon 
gprounds connected with the character and fit- 
ness of the proposed licensees and upon the 
ground that the renewal would be void, — ffeld, 
that a writ of certiorari should go to quash the 
provisional licence and the reference and report 
to the compensation authority, and that a 
mandamus should go directing the Justices to 
hear and determine the objections according 
to law. lb. 

Semble, per Vauqhan Williams, L.J., and 
Stirling, L.J. (Flbtchrb Moulton, L.J., 
dissenting), that the questions— first, whether 
an applicant for a licence under the Alehouse 
Act, 1828, is a person keeping, or being about 
to keep, an Inn, alehouse, or victualling-house 
within the meaning of section 1 of that Act ; 
and secondly, whether an applicant for a licence 
under the Beerhouse Act, 1840, is the real resi- 
dent holder and occupier of the house within 
the meaning of section 1 of that Act, are 
matters left to the decision of the licensing 
Justices, and their adjudication upon these 
questions will not be quashed, on the ground 
that it is erroneous, by a certiorari. lb. 

Benewal—Beport by Jnstioes to Qiuurter 
SeMloni — Provisional Senewal— Renewal of 
Licence Befosed— Compensation — ^Contribution 
to Compensation Fond— '* Eiisting on-licence 
renewed" — Provisional Benewal not an Ordi- 
nary Benewal— Holder of Provisional Licence 
not Liable for Contribution to Compensation 
Fund.] — The provisional renewal, by the Jus- 
tices of a licensing district under rule 41 of the 
Licensing Rules, 1904, of an on-licence existing 
at the date of the passing of the Licensing 
Act, 1904, the renewal of which has been re- 
ferred with a report to quarter sessions for the 
purposes of compensation, is not a renewal 
within the meaning of section 1, sub-section 1 
of the Licensing Act, 1904, and therefore the 
holder of such a provisional renewal is not 
liable to pay the charges imposed by the 
quarter sessions in respect of all existing on- 
licences renewed within their area, for the 
purpose of establishing a compensation fund. 
Malkin v. Eeffem, 401— Walton, J. 

Compensation for Von-renewal of Licence — 
Principles of Assessment.] — In assessing the 
amount of compensation payable under sec- 
tion 2 of the Licensing Act, 1904, on the non- 
renewal of an existing on-licence, the tribunal 
has to find the price of the licensed premises in 
the open market, add to that amount the 
depredation (if any) of the trade fixtures, and 
deduct from the total sum so arrived at the 
price which the premises would fetch in the 
open market if unlicensed. In ascertaining 
the price the licensed premises would fetch 
in the open market evidence is admissible 
of the amount and quality of the liquors 



supplied to the house over suoh a period 
of time as will serve to exclude the risk 
of erroneous inference due to the influ- 
ence of purely temporary or accidental cir- 
cumstances ; such evidence, however, must 
be evidence of the profit which would 
be made ordinarily and normally, not of profit 
arising from causes purely personal to the 
tenant, or from other peculiar advantages. 
Evidence is also admissible of the position and 
structural condition of the premises and of the 
condition and probable future of the district in 
which they are. To the estimate of the annual 
profit has to be added, in order to get a Imsis 
for the calculation of the market value of the 
premises, the rent which may be obtained from 
the tenant— that is, the rack-rent if the pre- 
mises are let at a rack-rent, or, if the house is 
a tied house, the annual sum the tenant would 
be willing to pay in anticipation of the profits 
likely to be derived from the sale of liquors 
supplied to him by the brewers. The annual 
rent and annual profit having been ascertained, 
each of these has to be capitalised, but the 
number of years' purchase will vaiy with the 
character of the premises, the circumstances of 
the locality, the prospects of the improvement 
of the business done in the particular premises, 
the general state of the liquor trade, and the 
competition in the market for the acquisition 
of this class of property; and the assessing 
tribunal must in each case of dispute decide 
according to the weight of the evidence of 
competent witnesses. To the amount of com- 
pensation so arrived at no sum can be added in 
respect of the tenant's interest in the premises. 
Askby's Cobham Brewery Co. {Cronm, Cobham\ 
Ex parte. Athby*s 8taine$ Brewery Co. ( Hamd 
amd Spear ^ Wokimg\ ExpaHe, 408 — Kennedy, J. 

Offence— Sale of Beer in Unlicensed Place — 
Sale by Servant — Scope of Emplojrment— Lia- 
bility of Master.]— The respondent held a 
licence to sell beer by retail at the premises of 
a brewery company of which he was secretary 
and also receiver and manager. He gave 
orders to the draymen not to deliver beer unless 
an order for it had been previously received by 
the company at their office, and he took every 
care to prevent any infringement of this order. 
The beer was sold for cash on delivery, and the 
draymen were authorised to receive payment 
from the customers and were required to bring 
back to the brewery all beer undelivered. There 
was no appropriation by identifying marks of 
any of the bottles or crates of beer loaded on 
the vans to any particular customer. One of 
the draymen, being upon his round in charge 
of a van containing crates of beer, sold beer in 
the street to persons who had sent no order to 
the company's premises, and received payment 
for it. Upon a summons under section 3 of 
the Licensing Act, 1872, charging the respon- 
dent with having sold intoxicating liquor at a 
place where he was not authorised to sell it, — 
Heldf that the respondent was not liable, as 
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the sale was not within the general scope of 
the drayman's employment. Boyle v. Smith, 
116— K.B. D. 

—Selling Intoxioating Liqnor without Lieenee 
— Offence of Trifling Ifatnre.] — The duly 
licensed tenant of a public- house gave up pos- 
session of the house. For nine days after his 
departure no sessions sat at which application 
could be made for a temporary transfer of the 
licence. The incoming tenant carried on the 
business of the house for the nine days with- 
out a licence : — Held, that the latter was guilty 
of a serious offence, and one which could not 
be treated by a Ck)urt of summary jurisdiction 
as an offence of a trifling nature under sec- 
tion 16 of the Summary Jurisdiction Act, 1879. 
Barnard v. BaHan, 127— K.B. D. 



LOCAL GK>VEBNMEliT. 

Private Street — Paving by Local Authority — 
Expensei — Liability of Owner— Premises Front- 
ing on Street but Outside Boundary of District.] 
— Where the boundary-line between the dis- 
tricts of two local authorities runs along the 
kerb of the footpath on one side of a street, 
the local authority in whose district the 
carriage-way is has no power under section 150 
of the Public Health Act, 1875, or otherwise, 
to apportion upon the frontagers whose pre- 
mises are in the other district a share of the 
expenses incurred by that local authority under 
the section in the execution of works to the 
carriage-way or the footpath within their own 
district. Homtey Corporation v. Birkbeok Frfe- 
hold Land Society, 220— K.B. D. 

"Drain"— "Sewer" — LiabiUty of Local 
Authority.]— A pipe laid down before 1894, 
which is not a sewer within the definition con- 
tained in section 4 of the Public Health Act, 
1875, does not become a* sewer under section 25 
of the Local Government Act, 1894, by reason 
of its becoming vested under that section in 
the authority having the management of roads, 
and being a local authority under the Act of 
1875, inasmuch as the effect of section 25 of 
the Act of 1894 is not to alter the ftatm of the 
pipe, although it transfers the powers, duties, 
and liabilities of the highway authority in 
respect of it to the local authority. WUliamton 
V. Durham Rural Chuneil, 276— K.B. D. 

Hnisance— Cleansing of ** earth closets privies 
ashpits and cesspools "—Whether to be Sead 
Conjunctively or Distributively.]- The words 
'* earth closets privies ashpits and cesspools " in 
section 42 of the Public Health Act, 1875, are 
to be read distributively. Therefore a local 
authority may, under the section, themselves 
undertime or contract for the cleansing of earth 
closets, privies, and ashpits, without aJso under- 
taking or contracting for the cleansing of cess- 
pools. Stainland and Holywell Green Industrial 



Corn and Provision Society v. Stainland with 
Old Lindley Urban Council, 70— K.B. D. 

(« Common lodging-house*' — Charitable In- 
stitution — Ho Pajrment made by Persons 
Admitted.]— Having regard to the detinition of 
a " common lodging-house ** in section 3 of the 
Common Lodging Houses (Ireland) Act, 1860, 
as a '* house in which persons are harboured or 
lodged for hire," &c., a house used for lodging 
persons of the poorest class, which is carried on 
as a charitable institution without taking any 
payment from those admitted, id not a "common 
lodging-house" within the meaning of the 
Common Lodging Houses Act«, 1851 and 1853, 
and the London County Council (General 
Powers) Act, 1902, and is therefore not subject 
to the provisions of those Acts. Gilbert v. 
Jones ([1905] M.C. 283 ; 74 L. J. K.B, 929 ; 
[1905] 2 KB. 691) overruled. Parker v. Talbot, 9 
— C.A. (Ch.) 

The definition of a '< common lodging-house" 
in the O)mmon Lodging Houses (Ireland) Act, 
I860, is not affected by the repeal of that Act 
by the Public Health (Ireland) Act, 1878. lb. 

Per Cozbns-Hardt, L.J.— A lodging-house 
may be a ** common lodging-house" within the 
meaning of the Acts although it is carried on 
for charity and not for purposes of gain, but 
the persons receiving the benefit of the charity 
must be of the very poor and humble class. 
The sleeping of persons not of the same family 
in a common room and having meals in a 
common room does not constitute a *' common 
lodging-house ** if such accommodation is not 
the main purpose of the charity, but a chnritable 
institution will not cease to be a "common 
lodging-house " because it hai other benevolent 
or religious purposes outside the operation of 
the Acts. lb. 

General District Bate— Light Bailway — 
Bednced Assessment — Land Used at Bailway 
Constructed under any Act of Parliament — 
General Enactment Belating to Bailways.] — 
A light railway authorised by the Wakefield 
and District Light Railway Order, 1901 (made 
by the Light Railway Commissioners in pursu- 
ance of the powers conferred on them by the 
Light Railways Act, 1896) is a railway " con- 
structed under the powers of an Act of Parlia- 
ment " within the meaning of section 211 of the 
Public Health Act, 1875, and entitled to the 
benefit of the reduced assessment thereby con- 
ferred. Wakefield and District Light Railway 
V. Wakejleld Corporation, 207— K.B. D. 

Section 211 of the Public Health Act, 1875, ie 
a general enactment relating to railways within 
the meaning of section 12, sub-section 2 of the 
Light Railways Act, 1896. lb. 

Alteration of Areas— Order for Division of 
Old Parish into Hew PariihM — ^Provision for 
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ContinnatioiL of Pauper SettlemenU in Hew 
Pariflhes — Validity.]— Pursuant to section 36 of 
the Local Oovernment Act, 1894, an order for 
the division of a parish was made by a county 
authority and confirmed by the Local Govern- 
ment Board. The order contained a clause 
providing that every person who had acquired 
a settlement in the original parish should be 
deemed to have acquired a settlement in that 
one of the newly formed parishes which com- 
prised the place where the circumstances con- 
ferring the settlement in the original parish had 
occurred : — Sield, that the clause was not ultra 
vires of the provisions of that section. Rex v. 
Middletea Justices ; Walsall Union, ExpaHe, 
441— K.B. D. 

Held, farther, that, in any case, by virtue of 
seotion 42 no objection to the legality of the 
clause could be entertained in legal proceedings 
commenced more than six months after the 
confirmation of the order. lb, 

Offleer— Compensation for Loss of Offiee.]— 
See Bduoation. 



LODGING-HOUSE. 

See Local (Government. 

MABGABINE.— See Adultbbation. 



MASTEB AND 8EBVANT. 
Wages— Damages Awarded by Court for 
Breach of Contract— Deduction of Damages by 
Master— Tmek Act.]— The deduction by an 
employer from the wages of a workman of 
damages awarded by a Court of competent 
jurisdiction to be paid to the employer for 
breach of contract is a violation of section 3 of 
the Truck Act, 1831, which requires payment 
of the entire amount of wages in coin. 
WUliams v. NortJCs Navigation CoUierUs, 159— 
H,L. (E.) (K.B. D.) 



Doctrine 
Poor Law. 



of Common Smplojrment.]— See 



Factory Acts — Underground Bakehouse- 
Structural Alterations— Becovery of Bzpenses 
—Covenant to Pay Outgoings— Jurisdiction of 
High Court.] — A lease of an undergroond 
bakehouse contained a covenant by the lessee 
to pay all outgoings which might be imposed 
upon the demised premises or upon the land- 
lord or tenant in respect thereof. During the 
lease the district council refused to certify 
under section 101, sub-section 8 of the Factory 
and Workshop Act, 1901. that the premises 
were suitable for the purpose of being used as 
an underground bakehoose, on the ground that 
structural alterations were necessary. The 
defendant, who whs assignee of the lease, 
applied under the same sub-section to a Court 



of summary jurisdiction to apportion, and that 
Oourt apportioned, the expenses between the 
lessors and lessee. The plaintiffs, assignees of 
the reversion, having made the necessary struc- 
tural alterations, claimed to recover the ex- 
pense of so doing from the defendant: — Held, 
that the expenses were not recoverable by 
means of an action in the High Court, the only 
remedy of the plaintiffs bcin^ under sec- 
tion 101, sub-section 8 of the Act. Stuehey v. 
Hooke, 302— C.A. (K.B. D.) 

Homer v. Franklin ([1905] M.C. 84; 74 L. J. 
E.B. 291 ; [1905] 1 E.B. 479; applied. Gold- 
stein V. HoUingsmorth ([1904] M.C. 266 ; 73 L. J*. 
K.B. 826 ; [1904] 2 K.B. 57K) and MorrU v. 
Beal ([1904] M.C. 299; 73 L. J. K.B. 830; 
[1904] 2 K.B. 685) considered. lb. 



MEDICINE. 

Poisons — Vermin-killer — Besolution of 
Pharmaceutical Society of Great Britain — 
Validity.]— The Pharmaceutical Society of Great 
Britain has power, by resolution passed in pur- 
suance of section 2 of the Pharmacy Act, 1868, 
to declare what articles shall be deemed to be 
poisons under Parts I. and II. respectively of 
Schedale (A) to the Act. Brown v. J^eggett, 
73— K.B. D. 



MEBCHANDISB MARKS. 

** False trade description"—** Soda crystals" 
—Mixture of Crystallised Carbonate of Soda and 
Crystallised Sulphate of Soda.]— The appellant 
sold in the ordinary way of his trade a quantity 
of soda which was described in the invoice as 
** soda crystals." Upon analysis the soda was 
found to contain crystallised carbonate of soda 
mixed with crystallised sulphate of sOda. The 
quantity of the latter substance varied in the 
different samples from 18 to 64 per cent. An 
information having been preferred against the 
appellant under section 2, sub-section 2 of the 
Merchandise Marks Act, 1887, charging him 
with having sold goods to which a false trade 
description was applied, the Justices held that 
** soda crystals " meant ordinary washing soda, 
which upon the evidence consisted of crystal- 
lised carbonate of soda containing not more 
than 2 per cent, of sulphate of so&, and that 
it was a false trade description when applied to 
the mixture sold by the appellant. They ac- 
cordingly convicted him : — Held (Dabling, J., 
dissenting), that the description " soda crystals " 
was a "faJse trade description" within the 
meaning of section 3 of the Act, and that the 
appellant was properly convicted. Fowler v. 
Cri^s, 26— K.B. D. 



MBTBOPOLIS. 

Unsound Food— Article in Possession of Pur- 
chaser not Intended for Food of Man— Liability 
of Seller— Article ** liable to be seiied/']— 
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An article of food is "liable to be seized" 
within the meaning of section 47, sub section 3 
of the Public Health (London) Act, 1891, if it 
is in fact unsound or unfit for the food of man, 
whether or not it is at the time of seizure 
intended for the food of man or exposed for 
sale. Grivell v. Malpas, 321— K.B. D. 

Consequently, on the hearing of an informa- 
tion under that sub-section against the seller 
of an article which has been seized as un- 
sound in the possession of the purchaser, the 
magistrate is not justified in stopping the case 
and dismissing the information as soon as it 
has been proved that at the time of seizure the 
article was not intended for the food of man 
or exposed for sale, and before he has heard 
evidence on the questions whether the article 
was purchased from the seller for the food of 
man, whether when so purchased it was in 
such a condition as to be liable to be seized, 
and whether the seller at the time he sold it 
did not know, and had no reason to believe, 
that it was in such condition. Jteff. v. Dennis 
(63 L. J. M.C. 163 ; [1894] 2 Q.B. 458) con- 
sidered and distinguished. lb. 

Uniovxid Meat— Summary Proceedings for 
Fine— Information by Sanitary Inspector— Ho 
Express Direction from Sanitary Authority — 
Information Purporting to be ** on behalf of" 
Sanitary Authority— Validity of Information.] 
— Summary proceedings for a fine under sec- 
tion 47, sub-section 2 of the Public Health 
(London) Act, 1891, against a person to whom 
unsound meat belong^ which has been con- 
demned, may be taken by a private individual. 
Consequently an information under the sub- 
section laid by a sanitary inspector without 
the express sanction of the local authority is 
valid. 6Hebler v. Manning, 229-K.B. D. 

Where such an information purports, con- 
trary to the fact, to have been l£dd *' on behalf 
of" the sanitary authority, these words may 
be disregarded. Allman v. hardcastle (89 L. T. 
663 ; 2 L. G. R. 13) followed. Ih. 

Hew Street— Paying Expenses— Apportion- 
ment— Validity— Owneri of Land <* Abutting'* 
on Hew Street — Declaratory Judgment.]— 
Where an apportionment in respect of the 
paving expenses of a new street has been bona 
fide made by a borough council, acting under 
the powers of the Metropolis Management 
Acts, the Court, notwithstanding the decision 
in Grand Junction Waterworks v. Hampton 
Urban Council ([1898] M.C. 218 ; 67 L. J. Ch. 
603 ; [1898] 2 Ch. 331, 346), will declare such 
appointment invalid if a merely nominal sum 
has been therein apportioned in respect of an 
alleged strip of land down one side of the 
new street, and the (^urt finds in fact that 
there was no such strip, and that consequently 
the owners of the houses bounding or abutting 
on that side of the new street hs^ no portion 



of the paving expenses apportioned npon 
them. Elsdon v. ffampstead Borough Cdfindlt 4 
— Joyce, J. 

Paving— Private Mews— Whether Owner can 
be called upon to Be-pave.] — Where a borough 
council in exercise of their powers under sec- 
tions 99 and 100 of the Metropolis Management 
Act, 1866, have called upon the owner of a 
private courtyard or mews to pave the same in 
a particular manner, as, for instance, with 
macadam, they cannot afterwards require him 
to re-pave the same in some other manner, as, 
for instance, with asphalte on concrete. When 
once a pavement has been laid in compliance 
with a notice under these sections, the powers 
of the borough council are limited to calling 
upon the owner to repair and keep the pave- 
ment in repair. Harrison v. ^ew Street Mews 
{Owner)t 269— K.B. D. 

Street Widening — Compulsory Powers — 
Exerciie at Bequest of Third Party.] — The 
power to take property for street improvement 
under 67 Geo. 3. c. xxix. (commonly called 
Michael Angelo Taylor's Act) is to be used buna 
fide for the statutory purpose and for none 
other. It is in its nature judicial, and local 
authorities are bound to consider the facts and 
arrive at an honest decision whether the whole 
or any and what part of a property is required. 
If . they do not accept that responsibility their 
decision is not binding. Gard v. Commissioners 
of Sewers (64 L. J. Ch. 698 ; 28 Ch. D. 486) and 
Lynch v. Commissioners of Sewers (66 L. J. Ch. 
2X1, 409 ; 32 Ch. D. 72) followed. Denman v. 
Westmingter Corporation ; Cording v. Sam^y 106 
— Buckley, J. 

— Part of House Beqnired — A^'adication to 
Take the Whole— Prior Agreement to Sell Part 
— Ultra Vires.] — ^When part only of a house is 
required, the question whether what will be 
left can be called a house is one of fact and 
largely of degree. It cannot be answered by 
saying that the building will require some 
reconstruction to make it a house, especially 
if the owner is willing to do the work. Some 
regard must be had to his wishes, though not 
so far as to make them the measure of the 
power of the local authority. lb. 

Whether, where owners having different 
interests in a house hold different views, the 
local authority can acquire some only of the 
interests that make up the fee, qtuere. lb. 

Alteration of Street— Power to Take Solid- 
ings— Separable Part of Hou«e.l— The Act 
67 Qeo. 3. c. xxix., known as Michael Angelo 
Taylor's Act, does not authorise a local autho- 
rity to take part of a house unless that part is 
separable— that is, can be removed without 
destroying the house as a house. Gibbon v. 
Paddington Vestry (69 L. J. Ch. 746; [1900] 
2 Ch. 794) and the dicta in Gordon v. St. Mary 
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AhhMs Vestry (63 L. J. M.O. 198, 196. 197 ; 
[1894] 2 Q.B. 742, 750, 751, 754) followed. 
Thompson v. ffammorsmUh Borough Cmmcil, 100 
— Buckley, J. 

— Hoiue under Alteration ^Eflfeet of Alteration 
on Bights of Parties.]— The fact that at the 
date of the notice to treat the owner or 
occupier is intending to alter the house is 
immaterial and does not enlarge the rights of 
the local authority. At the most it is relevant 
only if the alterations will result in a new 
house, of which the part required hy the local 
authority is not an essential part. lb. 

Building— Building and Adjoining Owners— 
Party- wall — Difference — Beference to Sur- 
veyors under London Building Act, 1894 — 
Claim for Compensation for Inoonvenience and 
Loss— Jurisdiction of Surreyors.] — Where a 
difference has arisen between a building owner 
and an adjoining owner as to a party-wall, and 
such dispute has been referred to three sur- 
veyors for settlement under section 91 of the 
London Building Act, 1894, the arbitrators have 
no power to award compensation for incon- 
venience or loss caused to the adjoining owner 
by the work under the words " and generally 
any other matter arising out of or incidental to 
such difference." Adams v. Marylehone Borough 
Council, 456— K.B. D. 

Water-oloset—Construotion— By-law— Inten- 
tion to Affix <* Apparatus *'— Notice to Sanitary 
Authority — By-law, whether Applicable to 
Water- closet already Existing -Beasonableness 
of By-law.] — A by-law which provides that 
" Every person who shall intend to construct 
any watercloset, earthcloset, or privy, or to fit 
or fix in or in connection with any watercloset, 
earthcloset, or privy any apparatus," shall 
before executing any such works give notice 
to the sanitary authority, applies to a person 
intending to fit or fix apparatus in connection 
witn a water-closet already existing at the 
coming into force of the by-law as well as in 
connection with one not yet constructed. 
Zondofi and South- Western Bailway v. HiUst 
166— KB. D. 

A by-law which provides that every person 
who shall intend to fit or fix in connection 
with any water-closet *' any apparatus, or any 
trap or soil pipe" shall give notice to the 
sanitary authority is not unreasonable, inas- 
much as the *' apparatus " of which it requires 
notice to be given comprise only sanitary 
appliances of a like nature with those specified, 
and not such accessory or trivial matters as a 
handle or chain for the door. lb. 

House Befuse or Trade Befuse — Befnse firom 
Hotel— Bemoval by Sanitary Authority.]— 
Refuse resulting from and incidental to the 
supply of warmth, food, and other refreshment 
to the guests at an hotel is not *< trade refuse " 



within the meaning of sections 30 and 33 of 
the Public Health (London) Act, 1891, and 
therefore the sanitary authority within whose 
district the hotel is situated are not entitled to 
be paid for its removal. 8t» Martinis Vestry v. 
Gordon (60 L. J. M.O. 37; [1891] 1 Q.B. 61) 
followed. Westminster (My Council v. Qordvn 
Hotels, Idm,, 198— K.B. D. 

Bemoval of House Befuse— By-law Empower- 
ing Sanitary Authorities to Bequire Occupier 
to Deposit Befuse on Kerbstone, or in Con- 
veniently Accessible Position on Premises — 
Hotice by Sanitary Authority Bequiring Occu- 
piers in Particular Area to Deposit Befuse 
on Kerbstone— Befusal of Sanitary Authority 
to Bemove Befuse from Conveniently Acces- 
sible Position on Premises— Failure <* without 
reasonable cause " to Bemove Befuse.] — A 
by-law of the London County Council pro- 
vided that where a sanitary authority arranged 
for the daily removal of house refuse in their 
district, or in any part thereof, each occupier 
of premises should " deposit on the kerbstone 
or on the outer edge of the footpath imme- 
diately in front of the house or in a con- 
veniently accessible position on the premises 
as the sanitary authority may prescribe by 
written notice served upon the occupier, a 
movable receptacle" containing the house 
refuse. The appellant sanitary authority, 
under the powers of this by-law, gave written 
notice to each occupier in a particular area 
requiring him to " deposit on the kerbstone or 
edge of the footpath immediately in front of 
the house a movable receptacle," in which 
should be placed the house recuse. The respon- 
dent, who had a reasonably accessible position 
on his premises on which he was willing to 
place the receptacle containing his house 
refuse, refused to comply with the sanitary 
authority's notice. The appellants having de- 
clined to remove the refuse unless it was placed 
on the kerbstone or edge of the footpath, the 
respondent served a written notice upon them, 
under section 30 of the Public Health (London) 
Act, 1891, requiring them to remove such 
refuse, and, as they still declined, preferred an 
information against them under sub-section 2 
of section 30. The magistrate found as a fact 
that the respondent had a reasonably accessible 
position on his premises from which the appel- 
lants might have removed the house refuse, and 
he decided that the appellants had failed " with- 
out reasonable cause" to perform the duties 
cast upon tbem by section SOi—ETe^d, that the 
conviction was right, as the notice given by the 
appellants, so far as regarded the respondent, 
went beyond what was contemplated by the 
by-law, inasmuch as it did not prescribe any 
conveniently accessible position on his premises 
upon which the refuse might be deposited, and 
that in the absence of such a prescription the 
respondent's only obligation was to deposit the 
refuse on some conveniently accessible position 
on the premises. Wandsworth Borough Council 
V. Barnes, 38— K.B. D. 
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Water Supply— Opening of Street by Water 
Company— Bepair by Local Authority— Em- 
ployment of Contractor — Eeeovery of Expenses 
firom Water Company— Expenses of Superin- 
tendence of Contractor.]— Appeal against the 
decision of a Divisiooal Court on a Case stated 
by a Metropolitan police magistrate, 8uh nont. 
New River Co. v. Westminster City Council 
([1904] M.C. 365; 73 L. J. K.B. 1009) allowed 
on a further finding of fact by the magistrate. 
Metropolitan Water Board v. Westminster City 
CouneiU 184— C.A. (K.B. D.) 

Thames— Prevention of Floods— Banks — 
Prohibition of << Alteration ** without Sanction 
of County Council — Bepair without Sanction — 
Liability to Penalty.]— Pursuant to the Metro- 
polis Management (Thames River Prevention 
of Floods) Amendment Act, 1879, the prede- 
cessors of the London County Council, the 
appellants, ordered a bank of a certain height 
to be formed for the protection of lands within 
the limits of the Act from floods caused by the 
overflow of the River Thames. Part of the 
bank, which was upon the property of a rail- 
way company, consisted of upright piles driven 
into the river soil, which gave support to camp- 
shedding, consisting of horizontal planks, and 
was surmounted by a capping of wooden beams. 
The railway company, with a view to repairing 
that part of the bank, and without communi- 
cating with the appellants, removed the timber 
capping and the upper part of the campshed- 
ding in order to replace them by new material, 
thereby reducing the height of the bank below 
the height at which it was ordered to be main- 
tained, with the result that an exceptionally 
high neap tide flowed over that part of the 
bank and did damage : — Held^ that the railway 
company had not made an " alteration " of the 
bank vnthin the meaning of section 23 of the 
Act, and consequently that they were not 
liable to the penalty imposed by virtue of that 
section upon a person making such an altera- 
tion without the sanction in writing of the 
appellants. London Covmty Council v. London^ 
Brighton^ and Sovth Coast Mailway, 295 — 
KB. D. 



MOTOB CAB.— See Highway. 
NTTISANCE.— See Railway. 
PILOTAGE,— See Shipping. 
POISONS.— See Mbdioinb. 

POLICE. 

Pension-" Approved servioe '* — Continuous 
Service—** Diligent and faithful service."] — 
The twenty- five years* " approved service " 



which under section 1 of the Police Act, 1890, 
entitles a constable to receive a pension need 
not be continuous service. Oarlnftt v. Durham 
Joint Committee^ 225— H.L. (K.B. D.) 

The chief officer's certificate of ** approved 
service *' under section 4, sub-section 2, is only 
evidence of the period of service, and is not 
conclusive of the *' diligent and faithful ser- 
vice** which under sub-section 1 of section '4 
must be certified under the order of the police 
authority. Case remitted to quuter sessions 
for the reception of evidence whether in fact 
the service had been ** diligent and faithful." 
lb. 

POOB LAW. 

Guardian — Disqualifioation for Offiee— Com- 
position or Arrangement with Creditors — 
Admiaistr&tiin Order of County Court for 
Partial Payment of Debts.]— Section 46, sub- 
section 1 (jo) of the Local Government Act, 
1894, which provides that a person shall be 
disqualified for being a parbh or district 
councillor or guardian if he has made a com- 
position or arrangement with his creditois, 
applies to every composition, howsoevei* made, 
which the debtor has made with his creditors. 
A guardian, against whom a judgment had 
been recovered in a County Court, preferred to 
that Court a request under section 122 of the 
Bankruptcy Act, 188.S, for an order for the 
administration of his estate and the payment 
of his debts, and stated that he proposed to 
pay lOs. in the pound. The Court made an 
order for the payment of his debts to that 
extent : — Held^ that he had made a composi- 
tion with his creditors, and was therefore dis- 
qualified for being a guardian. Bradjield v. 
Cheltenham Chiardians, 273 — Buckley, -f. 

Negligenee of Guardians' Servant- Aetion 
against Guardians-Liability— Common Em- 
ployment.] — The plaintiff, an inmate of the 
defendants' workhouse, was ordered to do cer- 
tain work in connection with an extension of 
the electric-lighting installation at the work- 
house infirmary. The plaintiff was required to 
work upon a scaffold which had been erected 
in a negligent manner by a servant of the 
guardians, and which was unsafe. The scaffold 
gave way while the plaintiff was at work upon 
it, and he sustained personal injuries. In an 
action brought to recover damages from the de- 
fendants, — Held, that the doctrine of common 
employment had no application, inasmuch as 
the plaintiff was compellable by law to do 
the work which he was ordered to do. Held^ 
further, that the action not being one for the 
mere neglect of an ordinary administrative 
duty was maintainable against the defendants. 
Tozeland v. West Sam €huardians, 175 — 
K.B. D. 

Settlement— Trremovability— Pauper Lunatic 
-Deserted Wife — Misconduet of Wife.]— A 
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wife having given way to habits of intemper- 
ance and having oondacted herself in a manner 
rendering it impossible for her husband to keep 
a respectable home for the children of the 
marriage, the husband told her that he and she 
mast part for a time ,* that she mast find some 
other lodging and might take enough furniture 
to furnish it; and that he would allow her 
eight shillings a week so loog as she continued 
chaste. Both parties then left the house in 
which they had been living, and separated, the 
wife taking with her enough furniture to supply 
a room for herself. For eleven months the 
husband paid the wife eight shillings a week. 
At the end of that time he found that she had 
committed adultery, and from thenceforth he 
neither saw her nor contributed towards her 
maintenance. She lived for nearly seven years 
with the adulterer in the appellant xmion. She 
was then found a pauper wandering in a state 
of lunacy in the respondent union, and was re- 
moved to a lunatic asylum in that union. An 
order having been made by Justices adjudging 
that the place from which she was then irre- 
movable was in the appellant union, — Heldt 
that she was a married woman • deserted by 
her husband " within the meaning of section 3 
of the Poor Removal Act, 3 861; and that 
therefore, having resided in the appellant union 
for more than the three years prescribed by 
that section [now one year by virtue of sec- 
tion 17 of tbe Poor Law Amendment Act, 
1866], she was irremovable from the appellant 
union. Reg. v. Maidtttme Union (49 L. J. 
M.C. 26; fi Q.B. D. 31) followed. Southwark 
Union v. Oity of London Quardian^y 291 — O-A. 
(K.B. D.) 

— Irremovability — lUegitimate Child under 
Sixteen— Residence for Three Tears— Indepen- 
dent Settlement.] — In the priocipal enactment 
of section 1 of the Poor Removal Act, 1846, the 
word "person" includes an illegitimate child. 
In the proviso to that euactment as originally 
drafted or as amended by the Poor Removal 
Act, 1848, the word " children " does not hi- 
clude illegitimate children. Therefore by sec- 
tion 1 of the Poor Removal Act, 1846, as 
amended by section 1 of the Poor Removal Act, 
1861, and section 8 of the Union Ghargeability 
Act, 1865, an illegitimate child may acquire a 
itatvA of irremovability by one year's residence 
in a parish. The same applies whether the 
illegitimate child is over or under the age of 
sixteen years. Woolwieh Union v. ^HUham 
Union, 350— C. A. (K.B. D.) 

The words " any person " in section 34 of the 
Divided Parishes Act, 1876, include an illegiti- 
mate child. Therefore, where an illegitimate 
child has resided for a term of three years in 
any parish in such manner and under such 
circumstances in each of such years as would 
in accordance with the several statutes in that 
behalf render it irremovable, it is to be deemed 
to be settled therein until it acquires a settle- 



ment in some other parish. The same applies 
whether the illegitimate child is over or under 
the age of sixteen years. lb. 

An illegitimate child, though under the age 
of sixteen years, who acquires a settlement by 
such residence "acquires a settlement in its 
own right " within the meaning of section 71 of 
the Poor Law Amendment Act, 1834, and ** ac- 
quires another settlement ** within the meaning 
of section 35 of the Divided Parishes Act. 1876. 
Therefore where a married woman left her 
husband, with whom she had been living and 
who was irremovable from and settled in a 
parish within the appellant union, and went to 
live in a parish outside that union with another 
man, by whom she had five illegitimate children, 
all of whom resided with their mother and 
reputed father in the last-mentioned parish for 
a term exceeding three years, — Held, that all 
the children, though under sixteen years of age, 
had acquired independent settlements in that 
parish and were not removable, although their 
mother was removable, to the appellant union. 
lb. 

Dictum of LOBD Watson in Reigate Union 
v. Croydon Union (59 L. J. M.C. 29 ; 14 App. 
Cas. 465) explained. MancheHer OverteerM v. 
Ormtkirk U^iion (59 L. J. M.C. 103 ; 24 Q.B. D. 
678) overruled. lb. 



Settlement — Alteration of Areas — Hew 
Parish.]— See Local Govbbnment. 

Pauper Lunatic — Maintenance— Beoo very of 
Arrears — Payments on Aecoont— Appropria- 
tion.]— A pauper lunatic can plead the Statute 
of Limitations as a defence to a claim by 
guardians of the poor for arrears of main- 
tenance, but the same answers can be made to 
that plea as in the case of any ordinary action 
for debt. Wandsmorth Union v. Worthington, 
119— Farwell, J. 

When the receiver in lunacy of a pauper 
lunatic, acting under a general order of the 
Court directing him to apply the lunatic's in- 
come for her maintenance and benefit, had 
during a number of years made payments on 
account of the arrears of maintenance to the 
guardians of the poor, it was held that the 
guardians were entitled to recover from the 
lunatic's estate the whole of the amount still 
owing for arrears of maintenance, and not 
merely the arrears of maintenance for the six 
years prior to the commencement of the 
proceedings. lb. 

POOB BATE. 

See RATES AND Rating. 

BAHiWAY. 

Emission of Smoke by Locomotive- Engine 
Conitmcted to Consume its own Smoke— << As 
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far as praetioable."]— A locomotive steam- 
engine belonging to the respondents emitted 
smoke while passing through one of their sta- 
tions. The engine was a properly constructed 
one, being constructed on the principle of con- 
suming as far as practicable its own smoke. 
The coal used was a good hard steam coal, but 
the smoke emitted was of a darker colour and 
more in quantity than would have been the 
case if Welsh coal had been used ; — Held, that 
the use of the coal that was in fact used upon 
the engine did not constitute an offence on the 
part of the respondents under section 114 of 
the Railways Clauses Consolidation Act, 1845, 
and section 19 of the Regulation of Railways 
Act, 1868. London County CmDicil v. Great 
Eastern RaAlway, 256— K.B. D. 



BATES AND BATING. 

General Biltriot Bate.]~See Local Go vebn- 

MBNT. 

Poor Bate — Rateable Value — Dednotion— 
Expense Necessary to Maintain Premises in a 
State to Command Rent— Bentcharges Imposed 
upon some only of Hereditaments in District 
for Protection of whole District.]— An expense 
to be allowed as a deduction under section 1 of 
the Parochial Assessment Act, 1836, in arriving 
at the rateable value of a hereditament must 
be one which is necessary to maintain that par- 
ticular hereditament in a state to command 
the rent at which it might reasonably be ex- 
pected to let from year to year to a hypo- 
thetical tenant. Therefore, rentcharges which 
have been created for the purpose of maintain- 
ing works for the protection of the whole of 
the hereditaments in a particular district from 
inundation, but which are imposed upon some 
only of the hereditaments within the district, 
cannot be allowed as specific deductions in 
arriving at the rateable value of those here- 
ditaments on which they are imposed. Whether, 
although the rentcharges cannot be deducted, 
some deduction ought not to be allowed in 
respect of the liability incurred for the protec- 
tion of those hereditaments from inundation, 
qtusre. Reg. v. Vange ( Churchwardens afid Over- 
teers) (11 L. J. M.C. 117; 3 Q.B. 242) followed. 
Newport Union v. Stead ; Same v. Oreeti, 279 — 
K.B. D. 

Bating of Factory with Machinery — 
Machinery Tenant's Property.]— Machinery or 
other fixtures which are part of the stock- 
in-trade, though they belong to the tenant, 
must be taken into account in assessing 
the rateable value of the premises, whether or 
not they are attached to the freehold. The 
principle established in Reg. v. Guett (7 L J. 
M.C. 38 ; 7 Ad. &.B. 951), and followed eversince, 
cannot now be disturbed. Xirby v. Hunslet 
Astewnent ComnUttee, 57— H.L. (K.B. D.) 



Bailway — Connecting line between Two 
Bailways nied Solely f6r Through Traffie — 
Interest on Cost of Constrnotion— Parochial 
Principle.] — A railway company constructed a 
short line to connect their system with that of 
another company, the amount required for the 
construction of the line being borrowed from 
the latter company at a certain rate of interest. 
There were no stations or sidings on the line, 
nor did the line originate any traffic; the 
whole traffic consisted of through traffic passing 
between the systems of the two railway com- 
panies. No company other than these two 
railway companies could be found to acquire 
the line. Its sole advantage to these com- 
panies was for the exchange of traffic under 
an agreement for that purpose between them, 
and in the absence of such an agpreement the 
line would be of no value: — Held, that in 
arriving at the rateable value of the line the 
interest upon the cost of construction could 
not be taken into account. Great Central 
Railway v. Banbwry A$teument Committee^ 
45— K.B. D. 

Sewage Farm — Obligation on Tenant to 
Receive Sewage of District — Advantages to 
Sewerage Board in Disposal of Sewage.]— The 
appellant was the occupier of a sewage farm 
which belonged to a sewerage board, and by his 
lease he was bound to receive and utilise on the 
farm the sewage delivered thereon by the 
sewerage board, a statutory body constituted 
for the purpose of dealing with the sewage of 
their district. The sewage was distribute by 
means of brick or pipe channels constructed by 
the sewerage board under and upon the surface 
of the farm. The rent payable by the appellant 
under his lease was fixed after negotiation, and 
was a fair rent for the advantages he got under 
the lease, including the value of the sewage ; it 
was more than it would be if the appellant did 
not get the manurial value of the sewage : — 
Held, that the quarter sessions were right in 
taking the actual rent paid by the appellant as 
the true basis upon which the hereditaments 
should be rated, and in refusing to take into 
consideration beyond that sum, as enhancing 
the rateable value, the fact that the farm 
afi^orded a means of disposing of the sewage of 
the sewerage board and thereby enabling them 
to fulfil their statutory duties in that behalf. 
Davie* v. Seiidon Aaeument Committee^ 87 — 
K.B. D. 

Termination of Occupation dnring Period of 
Bate— Apportionment by Justices- Ko Froth 
Demand for Sum Apportioned — Jurisdiction to 
Issue Distress Warrant.]— A demand for pay- 
ment of a rate for the full period of the rate 
was made upon an occupier in respect of pre- 
mises in his occupation at the commencement 
of the period. He ceased to occupy part of the 
premises during the period, but no fresh demand 
was made or summons issued for the reduced 
amount for which he then became liable. On 
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a summons for non-payment the Justices 
apportioned the rate and determined the 
smaJler amount due from the occupier : — Held, 
that, notwithstanding that there had been no 
fresh demand or summons, the Justices had 
jurisdiction to issue forth'.vith a distress warrant 
for the smaller amount. Manuel v. Itoh&n 
Overseers, 82— K.B. D. 

DistretB— Costs and Charges— Implied Be- 
peal of Earlier by Later Legislation.]— By 
the Distress (Costs) Act, 1817, the costs and 
charges in respect of a distress for rent are, 
where the amount demanded and due does not 
exceed 20Z., fixed by a schedule to the Act. By 
the Distress (Costs) Act, 1827, that schedule is 
made applicable to poor rate. By the Distress 
for Rates Act, 1849, " reasonable charges " are 
to be levied for the taking, keeping, and sell- 
ing of a distress : — Held, that, with respect to 
a distress under 20/., the Act of 1849 does not 
repeal the provisions of 1827. HiU v. Panmfer 
([1904] M.C. 203; 73 L. J. K.B. 556; [1904] 
1 K.B. 811) overruled. Coster v. Headland, 
249— H.L. (K.B. D.) 

County Bate— Appeal—Next Quarter Ses- 
sions after *' cause of appeal" Arises -Know- 
ledge of Bight to Appeal.]— A parish authority 
appealing against a county rate do not appeal 
to the next quarter sessions after their " cause 
of appeal '* has arisen, within the meaning of 
section 22 of the County Rates Act, 1852, by 
merely appealing to the next available quarter 
sessions after they have become aware of their 
right to appeal, if these are not the next after 
their right to appeal has come into existence. 
Yorkshire (^West Riding) CowrUy Council v. 
MiddUtm Parish CounoiU 251— K.B. D. 

—Order Altering Basis of Bate— Betrospective 
Operation on Existing Bate.]— The Court of 
quarter sessions have no jurisdiction under the 
County Rates Act, 1852, to order that an 
alteration of the county rate basis shall 
operate retrdspectively upon a rate previously 
made. Ih, 

Bector'B Bate — Liability — << House"— 
Dwelling-house.] — A house converted by 
internal alterations into a warehouse, and not 
actually occupied as a dwelling-house or suit- 
able in its present condition for such occupa- 
tion, but capable of re-conversion into a dwell- 
ing-house, is still a house within the meaning 
of an Act of Parliament by which rates are 
charged upon the houses within a parish. 
Dicta in Surman v. Darley (14 L. J. M.C. 145 ; 
14 M. & W. 181) disapproved. Lewin v. End, 
239— H.L. (K.B. D.) 

Commutation for Payment of Bates— Statu- 
tory Exemption— Extent of Exemption— New 
Bates.]- By section 5 of 52 Geo. 8. c. 49, cer- 
tain property in the City of London, formerly 
belonging to the Commissioners of the Treasury 



but now vested in the respondents, was, in 
consideration of a fixed composition, made 
" free and exempt from the payment of all and 
all manner of rates and assessments," although 
it might come into private ownership : — Heldj 
that the exemption was not confined to rates 
then existing, but extended to all rates and 
assessments to be thereafter imposed. London 
Corporation v. Netherlands Steamboat Co., 450 
—H.L. (K.B. D.) 



BEVENTTR 
Excise— Soliciting Orders at Unlioensed 
House— Ezecuting Orders at Licensed House- 
Penalty. ]— A grocer carried on business at two 
sets of premises, at one of which he was 
licensed to sell beer by retail, and at the other 
of which he was not so licensed. At the un- 
licensed premises he solicited orders which he 
executed at the licensed premises : — Held, that 
he was rightly convicted of soliciting orders 
without having in force a proper Excise licence 
authorising him so to do within the meaning of 
section 17 of the Revenue Act, 1867. Elias v. 
Dunlop, 48— K.B. D. 

— "Carriage"— Governess Cart— Vehicle *' con- 
structed or adapted for use " solely for Con- 
veyance of Goods.]- Upon the hearing of an 
information charging the respondent with 
keeping a carriage without a licence, it was 
proved that he drove a pony attached to a 
governess cart. The respondent gave evidence 
that the vehicle was used solely for the pur- 
poses of bis business of a wardrobe dealer, and 
that he never used it for pleasure, but only 
drove in it to private houses to call for and 
bring away goods after receiving orders: — 
Heldy that the vehicle did not come within the 
exception to the definition of "carriage" in 
section 4, sub-section .^ of the Customs and 
Inland Revenue Act, 1888, of **a waggon, cart, 
or other such vehicle, which is constructed or 
adapted for use, and is used, solely for the con- 
veyance of any goods or burden in tlie course 
of trade or husbandry." Moore v. Zewis, 1 — 
K.B. D. 

The word "solely" in that clause applies to 
the preceding words ** constructed or adapted 
for use." lb. 

— Manufacture of Saccharin— Increasing the 
Sweetness of Saccharin.]- The appellants, who 
were dealers in saccharin, having purchased 
certain 880 saccharin, subjected it to a chemical 
process, the result of which was to convert it 
into 550 saccharin — an article possessing much 
greater sweetness than 880 saccharin. The 
appellants at the time they so treated the 330 
saccharin had not in force an Excise licence 
for the manufacture of saccharin: — Held 
(Ridley, J., dissenting), that the appellants 
had not manufactured saccharin within the 
meaning of section 9 of the Finance Act, 1901, 
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and section 2 of the Revenue Act, 1 903, and 
that they were, therefore, not bound to take 
oat an Bzclse licence. MoNlool v. Pinoht 363 
— K.B. D. 

SCHOOL. 
By-laws as to Seliool Attendance— Total Ex- 
emption—Partial Exemption — Effect of Certifi- 
cate of Previous Dae Attendance— Employment 
of CliUd in Factory— Fall Time— Half Time.]— 
Where the by-laws made by the school autho- 
rity of a district apply to children between 
thirteen aud fourteen years of age and make no 
provision for total exemption from the obliga- 
tion to attend school upon a child obtaining a 
certificate of previous due attendance at a 
certified efficient school, a child of the age of 
thirteen who has obtained such a certificate 
cannot lawfully be employed full time in a 
factory or workshop, notwithstanding the pro- 
visions of section 7 1 of the Factory and Work- 
shop Act, 1901 . Stevenson v. Ooldttraw ; Same 
v. Craig, 262— K.B. D, 

A child of the age of twelve who has obtained 
a certificate of previous due attendauce at a 
certified efficient school, may by virtue of the 
provisions of section 68 of the Factory and 
Workshop Act, 1901, lawfully be employed as a 
half timer in a factory or workshop, although 
the by-laws of the school authority make no 
provision for the partial exemption of children 
from the obligation to attend school. Ih, 



SEAMAN.— See Shipping. 



SHIPPING. 

Seamen's Wages— Agreement— Termination 
by **Loss" of Ship— Capture by Belligerent 
State— Sabseqaent Destraetion.]— The destruc- 
tion of a British ship by one of two foreign 
Powers at war with each other following upon 
her capture by that Power is a •* loss " of the 
ship within the meaning of section 168 of the 
Merchant Shipping Act, 1894, and consequently 
a seaman whose service has termioated before 
the date contemplated in the agreement by 
reason of such destruction is entitled to wages 
only up to the time of such destruction. Sive- 
Wright V. AUen, 242— K.B. D. 

The capture of the ship of itself would not 
in such a case be a " loss " within the meaning 
of the section. (Dabling. J., dissenting.) Ih. 

Seaman's Wages— Engagement of Seamen— 
Foreign-going Ship— Termination of Voyage- 
Voyage *'to end at sach port in the United 
Kingdom or Continent of Europe within home- 
trading limits as may be required by the 
master "—Arrival of Ship with Cargo at Port 
within Home-trading Limits and Complete 
Discharge of Cargo there — Ship Eequired by 



Master to go on to another Port within Home- 
trading Limits.]— By an agreement made in the 
United Kingdom between the master and crew 
of a foreign-going ship the crew was engaged 
** on a voyage not exceeding one year's dnration 
to any ports or places within the limits of 76^ 
north and 60° south latitude commencing at 
Cardiff, proceeding thence to Malta, thereafter 
trading to ports in any rotation, and to end at 
such port in the United Kingdom or Continent 
of Europe within home-trading limits as may 
be required by the master." The ship sailed 
from Cardiff to Malta, and from Malta to the 
Black Sea, where she took in a cai^ of 
grain for Southampton, which she discharged 
there. At Southampton a seaman, one of 
the crew, demanded his discharge. The 
master required the crew to proceed with 
the ship to Cardiff, and refused to give the 
seaman his discharge. Upon a claim by the 
seaman for the balance of wages due to him at 
Southampton and for compensation, — Held, 
that, upon the true construction of the agree- 
ment, the voyage for which the crew was 
engaged did not terminate at Southampton by 
reason of the final discharge there of the cargo 
brought home, for the voyage contemplated by 
the agreement was a voyage of the ship and 
not of the cargo, and the master was entitled 
to require the voyage to end at Cardiff ; that 
there was nothing in such an agreement con- 
trary to the provisions of the Merchant Ship- 
plug Act, 1894, and consequently the seaman 
was not entitled to his discharge at Southamp- 
ton. Judgment of Babgbavb Dbanb, J. 
([1 905] M.C. 231 ; 74 L. J. P. 135), reversed. The 
Soarsdale, 143— Cj\.. (P., D. & A.) 

Pilotage— Decision of Pilotage Authority — 
Appeal— Power of Magistrate to Extend Time.] 
— By rule 1 of the Pilota^re Appeal Rales 
(Stipendiary and Metropolitan Police Magis- 
trates), 1890, notice of appeal to a magistrate 
from the decision of a pilotage authority is to 
be given in writing to the magistrate and to 
the pilotage authority by the person aggrieved 
within seven days after he shall have received 
a notification of such decision '* or within such 
further time as may be allowed by the magis- 
trate": — Held, that a magistrate has power 
under the rule to extend the time for appeal- 
ing, although the prescribed time has expired 
before the date of the application for the ex- 
tension. Rex V. Lenig, 267— K.B. D. 

Thames— Waterman— Lighter — Kavigatin^ 
Biver— Men on Board— Licensed Waterman — 
«* Competent "— ** Navigating."]— By by-law 27 
of the Thames Conservancy By-laws, 1898, 
** Any lighter navigating the river shall when 
under way have at least one competent man 
constantly on board for the navigation and 
management thereof, and all snob craft ex- 
ceeding 50 tons but of not more than 160 tons 
burden shall when under way have one man in 
addition ... on board to assist in the navi- 
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gation and management of the same . . . " : — 
Heldt t^t in the case of a lighter exceed- 
ing fifty tons, bat of not more than one 
hundred and fifty tons burden, it was neces- 
sary that both the men on board should be 
<* competent" in the sense of being licensed by 
the Watermen's Gompany. Qa/rdker^ Locket ^ 
Hinton v. Doe ; Buck v. ^lith ; Keen v. Adams^ 
376— K.B. D. 

Three lighters, the property of the appellants, 
for the purpose of being taken out of a dock 
were lashed together with ropes. A line was 
attached to one of them, and they were hauled 
through the lock of the dock ^t into the river 
by one of the appellants' wa^men, who stood 
with the line in his hand on a pierhead of the 
dock entrance. When the lighters were clear 
of the pierhead the watchman placed the end 
of the line round a post on the pierhead, and 
by slackening the line allowed the lighters to 
be carried up by the tide as far as the line 
would allow. Another watchman on board 
one of the lighters then released the line, and 
pushed the lighters by means of a staff along 
the shore until they rettched a barge which 
was moored about ninety-five yards from the 
post on the pierhead. The lighters were then 
made fast to the barge and left to await the 
arrival of a tug : — Held, that the lighters were 
not beiuR " navigated " within the meaning of 
section 66 of the Watermen's and Lightermen's 
Amendment Act, 1859. Ih. 

The owners of a lighter exceeding fifty tons 
burden, lying in dock, put it in charge of a 
licensed lighterman, with instructions that it 
was to leave the dock and anchor outside in the 
river to await a tug. The lighter, which had 
no additional man on board, was then drawn 
by machinery from the dock and through the 
entrance into the river. The tug not having 
arrived, the lighterman cast anchor, but it 
failed to hold, and the lighter was carried up 
the river a distance of five hundred yards, 
when it vras secured at some barge roads : — 
Held, that the lighter was not ** navigating " the 
river within the meaning of by-law 27. Ih. 



STATUTE. 
Elimination of Words Preventing Object of 
Statute being Attained.]— See Fighebt. 

THAMES*— See Mbtbopolis; Shipping. 

TRADE MABK. 

See Mbbchandisb Mabks. 



TBADE UNION. 
Person '* wilfully withholding" Property of 
Trade Union— Summary Bemedy for Beoovery 

of Same.] — The summary remedy by complaint 



before Justices given by section 12 of the 
Trade Union Act, 1871, against an officer or 
member of a trade union who " wilfully with- 
holds " any money or other effects of the trade 
union, is limited to cases in which there has 
been some fraud or dishonesty by such officer 
or member. Barrett v. Mcvrkham (41 L. J. 
M.C. 118 ; L. R. 7 O.P. 405) foUowed. Madden 
V. Rhodei, 154— K.B. D. 



TBAMWAYS. 

Bight of Passenger to Perform Journey on 
SuGoessive Cars— Determination of Contraot.] — 
The respondent, who was a passenger on a 
tramcar, paid for and obtained a ticket which 
entitled him to travel to a certain destination. 
He alighted at a stopping place short of that 
destination, and, having walked some distance, 
boarded another tramcar travelling to the same 
place to which he would have been entitled to 
go under the original ticket. The conductor 
demanded from him the legal fare for the 
journey, but the respondent refused to pay it, 
contending that, having already paid for and 
obtained a ticket, he was entitled to complete 
the journey by another tramcar : — Held, that 
the respondent had, by alighting from the first 
tramcar and allowing it to proceed, determined 
the contract of carriage, and that he was not 
entitled to travel on the second tramcar with- 
out paying the legal fare. Battaple v. Metcalfe, 
367— K.B. D. 



UNSOUND FOOD.— See Mbtbopoli& 



WATEBMAN.— See Suippino. 

WEIGHTS AND MEASUBES. 
- Proteention by Inspector — Consent of Local 
Authority.]— The consent by the local authority, 
required by section 14 of the Weights and 
Measures Act, 1904, to a prosecution before a 
Court of summary jurisdiction or Justices of an 
information, complaint, or proceeding arising 
under that Act, need not be a particular con- 
sent in each case, a general consent being 
sufficient. Tyler v. FerrU, 33— -K.B. D. 

WOBDS. 

*< Alteration."]- See London Coimty CotincU 
V. London, Brighton, and South Coast Railway ^ 
p. 295. 

" Apparatus."]— See London and South- 
western Railway v. Jffills, p. 166. 

** Approved service."]— See Oarbutt v. Dur- 
ham Joint Committee, p. 226. 

*' As far as practicable."] — See London 
County Cowneil v. Oreat Eastern Railway, 
p. 266. 

2 K 



Digitized by 



Google 



482 



INDEX TO MAGISTRATES' CASES. 



" Carriage."]>-See Moore v. Lewis, p. 1. 

"Canie of appeal."]— See Yorkthire {West 
Riding) County Council v. Middleton Parish 
Council, p. 261. 

«« Common lodging-house."] — See Parker v. 
Talbot, p. 9. 

*' Competent."] — See Gardner, Looket ^< 
Hinton v. Doe, p. 376. 

*< Deserted by her hnsband."]>See South- 
warh Union ▼. City of London Ghua/rdians, 
p. 291. 

" Drain."]— See WUUoMSonv, Durham Rural 
Council, p. 276. 

'' Existing on-lioenoe renewed."] — See 
Malkin v. Regem, p. 401. 

<< False trade desoription."]— See Fomler v. 
Cripps, p. 26. 

"House."]— See Lewvn v. End, p. 239. 

"Loss of ship."]— See Sivemright v. AUen, 
p. 242. 



"Navigated."]- See Gardner, Locket 4" 
Sin ton v. Dje, p. 876. 

" navigating."] — See Gardner, Locket ^ 
Hinton v. Doe, p. 376. 

«« Oeeupier,"]— See ife« v. Somers, p. 35. 

<* Bailway oonstruoted under the powers of 
an Aot of Parliament."]— See Wakefield and 
District Light Railway v. Wakefield Corpora- 
tion, p. 207. 

"Biver."]— See Moses v. Iggo, p. 156. 

" Bewer."]— See Williamson v. Durham, Rural 
Council, p. 276. 

"Trade refuse."]— See WestmiTuter City 
Council V. Gordon Hotels, p. 198. 

" Tributary."]— See Moses v. Iggo, p. 166. 

"Wilfully withholds."]— See Madden v. 
Rhodes, p. 154. 

<< Without reasonable oause."]— See Wands- 
worth Borough Council v. Raines, p. 38. 



Digitized by 



Google 



TABLE OF CASES. 



Adams; Keen v. (K.B. D.) •. 376 

V. Marylebone Borough Council 

(K.B.D.) 456 

AUen; Sivewright v. (K.B. D.) 242 

Ashby'8 Cobham Brewery Co. (Crown, Cob- 
ham), Ex parte (Kennedy, J.) 408 

Ashby's Staines Brewery Co. (Hand and 

Spear, Woking), Bx parte (Kennedy, J.).. 408 
Aylesford Justices; Morgan v. (K.B.D.)... 169 

Baines; Wandsworth Borough Council v. 

(K.B.D.) 38 

Banbury Assessment Committee; Great 

Central Railway v. (K.B. D.) 45 

Barnard r. Barton (KB. D.) 127 

Barton; Barnard «. (K.B. D.) 127 

Bastaple r. Metcalfe (K,B. D.) 367 

Best; Foss v. (K.B. D.) 310 

Birkbeok Freehold Land Society ; Hornsey 

Corporation v. (KB. D.) 220 

Bond; Rex v. (C.O.B.) 326 

Boyle t?. Smith (KB. D.) 116 

Bradfield v. Cheltenham Guardians (Buck- 

ley^J.) 273 

Brailsford; Rex v. (KB. D.) 18 

Brown V. Leggett (KB. D.) 73 

Buck*. Smith (KB. D.) 376 

Cable ; Rex r. ; CShea, Ex parte (K.B. D.) 172 
Cardy, Ex parte; Rex v. Southampton 

Justices (KB. D.) 136 

Cheltenham Guardians ; Bradfield v. (Buck- 
ley, J.) 273 

Cheshire Justices ; Rex v. ; Kay's Atlas 

Brewery Co., Ex parte (KB. D.) 130 

City of London Guardians; Southwark 

Union v, (C.A.) (KB. D.) 291 

Cobbold, Ex parte ; Rex v. Johnstone 

(KB. D.) 79 

Cording v, Westminster Corporation 

(Buckley, J.) 106 

Coster V. Headland (H.L.) (K.B. D.) 249 

County of London Quarter Sessions ; Dart- 
ford Brewery Co. (KB. D.) 286 

Cowling V. Topping(KB. D.) 60 

Craig; Stevenson t?. (KB. D.) 262 

Oripps; Fowlert;.(KB. D.) 26 

Dartford Brewery Co. r. County of London 
Quarter Sessions (KB. D.) 285 



Davies ; Rex r. (KB. D.) 62 

V. Seisdon Assessment Committee 

(KB. D.) 87 

Denman v. Westminster Corporation 

(Buckley, J.) 106 

DobeU; Laird v. (KB. D.) 43 

Dodd v. Dodd (P., D, & A.) 186 

Doe ; Gardner, Locket & Hinton v. (K.B. D.) 376 

Dnguid; Rex v. (C.C.R.) 236 

Dunlop ; Elias v, (KB. D.) 48 

Durham Joint Committee; Garbutt v. 

(H.L.) (KB. D.) 225 

Durham Rural Council; Williamson v, 

(KB. D.) 276 

Elias V. Dunlop (KB. D.) 48 

Elsdon V. Hampstead Borough Council 

(Joyce, J.) 4 

Blwes V. Hopkins (KB. D.) 196 

End; Lewin ». (H.L.) (K.B. D.) 239 

Ferris ; Tyler t'. (KB. D.) 33 

Foss ». Best (KB. D.) 310 

Fowler v. Cripps (K.B. D.) 26 

Fulham Union; Woolwich Union v, 

(C.A.)(K.B. D.) 360 

FcUler, Smith Sc Turner, Ex parte ; Rex v. 

Southampton Justices (KB. D.) 123 

Garbutt v. Durham Joint Committee 

(H.L.) (KB. D.) 226 

Gardner, Locket Sc Hinton v. Doe (KB. D.) 376 
Ghiskell & Walters* Contract, In re (Keke- 

wich, J.) 181 

(C.A.) (Chano.) 315 

General Estates Co., Ex parte; Rex v. 

Somers (KB. D.) 36 

Giebler V. Manning (KB. D.) 229 

Goldstraw; Stevenson v. (KB. D.) 262 

Gordon Hotels, Lim. ; Westminster City 

OouncU i?. (KB. D.) 198 

Great Central Railway v. Banbury Assess- 
ment Committee (KB. D.) 45 

Great Eastern Railway; London County 

CouncU r. (KB. D.) 266 

Green ; Newport Union v. (K.B. D.) 279 

GriveUv. Malpas (KB. D.) 321 

Hallard; Lowery r. (KB. D.) 97 

Hammersmith Borough Council ; Thompson 
r. (Buckley, J.) 100 



Digitized by 



Google 



484 



TABLE OF CASES. 



Hampstead Boroagh Council; Elsdon v. 

(Joyce, J.) 4 

Harrison v. New Street Mews (Owner) 

(K.B. D.) 269 

Headland ; Coster r. (H.L.) (K.B. D.) 249 

Hills; London and South- Western Bail- 
way v. (K.B. D.) 165 

Hooke; Stuckey v. (C.A.)(K.B. D.) 302 

Hopkins; Elwes r. (K.B. D.) 196 

Homsey Corporation v. Birkbeck Freehold 

Land Society (K.B. D.) 220 

Hunslet Assessment Committee ; Kirby v. 
(H.L.) (K.B. D.) 57 

Iggo; Moses V. (K.B. D.) 156 

Itchen Overseers ; Mansel v, (K.B. D.) 82 

Johnstone, Bex v.; Cobbold, Ex parte 
(K.B.D.) 79 

Stay's Atlas Brewery Co., Ex parte ; Bex v. 

Cheshire Justices (K.B. D.) 130 

Keen v. Adams (K.B. D.) 376 

Kelly V. Lonsdale & Co. (K.B. D.) 384 

Kirby v, Hunslet Assessment Committee 

(H.L.) (K.B. D.) 57 

Laird v. Dobell (K.B. D.) 43 

Lancashire Justices; Bex v. (K.B. D.) 78 

Law V. Llewellyn (C.A.) (K.B. D.) 121 

Leggett; Brown v. (K.B. D.) 73 

Lewin v. End (H.L.) (K.B. D.) 239 

Lewis; Moore v (K.B. D.) 1 

; Bex V. (K.B. D.) 267 

Linneker; Bex r. (C.C.B.) 216 

Llewellyn; Law v. (O.A.) (K.B. D.) 121 

London, Brighton, and South Coast Bail- 
way ; London County Council v. (K.B. D.) 295 
London Corporation v. Netherlands Steam- 
boat Co. (H.L.) (K.B. D.) 450 

London County Council v. Great Eastern 

BaUway(K.B. D.) 256 

V, London, Brighton, and 

South Coast Bailway (K.B. D.) 295 

Bex V. ; Norris, Ex parte 

(K.B. D.) 91 

London and South- Western Bailway v. 

Hills (K.B. D.) 165 

Lonsdale & Co. ; KeUy v. (KB. D.) 384 

Lowery r. Hallard (K.B. D.) 97 

McNicol V. Pinch (K.B. D.) 363 

Madden v, Bhodes (K.B. D.) 154 

Malkint?. Begem (Walton, J.) 401 

Malpas ; GriveU r. (K.B. D.) 321 

Manning: Giebler v. (K.B. D.) 229 

Mansel v, Itchen Overseers (K.B. D.) 82 

Marylebone Borough Council; Adams v. 

(K.B. D.) 456 

Metcalfe; Bastaple v. (K.B. D.) 367 

Metropolitan Water Board v. Westminster 

City Council (C.A.) (K.B. D.) 184 

Middlesex Justices ; Bex v. ; Walsall Union, 

Ex parte (K.B. D.) 441 



Middleton Parish Council ; Yorkshire (West 

Biding) County Council v. (K.B. D.) 261 

Moore fj. Lewis (K.B. D.) 1 

Morgan v. Aylesford Justices (K.B. D.) ... 169 

Moses V. Iggo (K.B. D.) 156 

Murray; Bex «?. (C.C.B.) 260 

Netherlands Steamboat Co. ; London Cor- 
poration r. (H.L.) (K.B. D.) 450 

Newport Union V. Green (K.B. D.) 279 

V. Stead (K.B. D.) 279 

New Street Mews (Owner) ; Harrison v, 

(K.B. D.) 269 

Norris, Ex parte ; Bex v. London County 

Council (K3. D.) 91 

North's Navigation Collieries (1889), Lim. ; 
Williams v, (H.L.) (K.B. D.) 159 

O'Shea, Ex parte; Bex v. Cable (K.B. D.) 172 
Otto Monsted, Lim. ; Bex v. (K.B. D.) 306 

PaUn; Bex v. (C.C.B.) 52 

Parker; Suckling v. (K.B. D.) 140 

V, Talbot (C. A.) TCh ANC.^ 9 

Payne; Bex r. (C.C.B.) 54 

Perry; Smith v. (K.B. D,) 31 

Pinch; McNicol i?. (K.B. D.) 363 

Portsmouth Justices; Smith v. (C.A.) 
(K.B. D.) 369 

Begem; Malkin «. (Walton, J.) 401 

Bex V, Bond (C.C.B.) 326 

V. Brailsford (K.B. D.) 18 

V. Cable ; O'Shea, Ex parte (K.B. D.) 172 

V, Cheshire Justices ; Kay's Atlas 

Brewery Co., Ex parte (K.B. D ) 130 

V, Davies (K.B. D.) 62 

«. Duguid (C.C.B.) 236 

V, Johnstone; Cobbold, Ex parte 

(K.B. D.) 79 

V. Lancashire Justices (K.B. D.) 78 

v. Lewis (K.B. D.) 267 

«. Linneker (C.C.B.) 216 

V. London County Council; Norris, 

Ex parte (KB. D.) 91 

V. Middlesex Justices ; Walsall Union, 

Ex parte (KB. D.) 441 

V. Murray (C.C.B.) 260 

V, Otto Monsted, Lim. (K.B. D.) 306 

r. Palin (C.C.K.) 62 

V. Payne (C.C.B.) 54 

V. Somers; General Estates Co., Ex 

parte (KB. D.) 35 

V. Southampton Justices ; Cardy, Ex 

parte (K.B. D.) 136 

V, ; Fuller, Smith & Turner, 

Ex parte (K.B. D.) 123 

V. Vasey (C.C.B.) 15 

». Woodhouse (C.A.) (KB. D.) 417 

Bhodes; Madden t?. (K.B. D.) 154 

Scarsdale.The (C.A.) (P.,D.& A.) 143 

Seisdon Assessment Committee ; Davies r. 
(KB. D.) 87 



Digitized by 



Google 



TABLB OF 0ASS8. 



485 



Sivewright r. Allen (K.B. D.) 242 

Smith; Boyle v. (K.B. D.) 116 

; Buokw. (K.B. D.) 376 

r. Perry (KB. D.) 31 

V. Portsmonth Justices (O.A.) 

(K.B. D.) 369 

Somers ; Bex v. ; General Estates Co., Ex 

parte (KB. D.) 36 

Southampton Justices ; Bex v. ; Gardy, Ex 

parte (KB. D.) 136 

; V. ; Fnller, Smith & Turner, 

Bx parte (KB. D.) 123 

Southwark Union v. City of London 

Guardians (C.A.) (KB. D.) 291 

Stainland and Holywell Green Industrial 
Com and Provision Society v. Stain- 
land with Old Lindley Urban Council 

(KB.D.) 70 

Stainland with Old Lindley Urban Coun- 
cil; Stainland and Holywell Green In- 
dustrial Corn and Provision Society v. 

(KB.D.) 70 

Stead; Newport Union v. (KB. D.) 279 

Stevens; Watts «. (KB. D.) 390 

Stevenson v. Craig (KB. D.) 262 

». Qoldstraw (K B. D.) 262 

Stuckey v. Hooke (C.A.) (KB. D.) 302 

Suckling V. Parker (KB. D.) HO 

Talbot; Parker r. (C. A) (Chang.) 9 

Thompson v. Hammersmith Borough Coun- 
cil (Buckley, J.) 100 

Topping; Cowling v. (K.B. D.) 60 

Tozeland v. West Ham Guardians (K B. D.) 176 
Tyler v. Ferris (KB. D.) 83 



Vasey ; Bex ». (O.O.R.) ^.. 15 

Wakefield Corporation; Wakefield and 
District Light Railway v. (K.B. D.) 207 

Wakefield and District Light Railway v, 
Wakefield Corporation (KB. D.) 207 

Walker v. York Corporation (K.B. D.) 214 

Walsall Union, Bx parte ; Rex v, Middlesex 
Justices (KB. D.) 441 

Wandsworth Borough Council v. Baines 
(KB.D.) 38 

Wandsworth Union v. Worthington (Far- 
well, J.) 119 

Watts «. Stevens (K.B. D.) 390 

West Ham Guardians; Tozeland v. 
(KB. D.) 175 

Westminster City Council v. Gordon 
Hotels, Lim. (K.B. D.) 198 

; Metropolitan Water Board 

r. (C.A.) (KB.D.) 184 

Westminster Corporation; Cording v, 
(Buckley, J.) 106 

; Denman f. (Buckley, J.) 106 

Williams v. North's Navigation Collieries 
(1889), Lim. (H.L.) (KB. D.) 169 

Williamson v. Durham Rund Council 
(KB.D.) 276 

Woodhouse; Bex «>. (C.A.) (KB. D.) 417 

Woolwich Union v. Fulham Union (C.A.) 
(KB.D.) 350 

Worthington ; Wandsworth Union v. (Far- 
well, J.) 119 

York Corporation ; Walker ». (K3. D.) ... 214 
Yorkshire (West Riding) County Council 
ft. Middleton Parish Council (KB. D.)... 261 



PBIKTED BT 
BP0TTJ8W0ODB AXD CO. LTD, 
LONDOJI 



HBW-STBsan: squarb 



Digitized by 



Google 



Digitized by 



Google . 



Digitized by 



Google 



Digitized by 



Google 



Dig tized by 



Google 



Digitized by 



Google 



